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Chapman V. Chapman and others. 

{Circuit Court, S. Kansas. June 8, 1886.) 

l, Rbmotal of Cause — Juhibdiction— Sepabablb Coktrovekst— Subjectutg 
Land to Patment op Alimony. 

An action by a divorced woman against the heirs of lier former husband, to 
subject lands of which he died seized to the payment of her alimony, does 
not présent a separable controversy as to any of the défendants. 
l. Same— Remand. 

In such a case, some of the défendants being territorial citizens, with no 
right of removal, the entire controversy must be adjudicated in the State 
courts. 

Motion to Eemand, on Grounds of Citizenship. 
H. L. Poplin, for plaintiff. 
A . Bergen, for défendants. 

Brewer, J. On motion to remand. This case présents a curions 
combination of causes, or supposed causes, of action. Eemoval was 
Bought on the ground of citizenship. Several of the défendants are 
citizens of territories, and, of course, hâve no right to a removal. It 
is claimed, however, that a separate controversy exists between the 
plaintiff and one of the défendants, and therefore that that défendant 
ean remove the entire case, she and he being citizens of différent 
states. The pétition allèges that she obtained a decree for alimony 
in 1858, in Ohio; that subsequently, and after a decree of divorce, 
her husband, owning land in this state, conveyed that land to his son, 
Charles W. Chapman, one of the défendants. He thereafter died, 
leaving other children, who are also made parties défendant. She 
says that this deed from her husband to Charles W. Chapman was 
made in trust, not specifying what the trust was. She also says that 
it was made with the intent to defraud his creditors, herself among 
others; and she prays that this alimony awarded to her — this de- 
cree for alimony — be declared a lien upon this tract; that the deed 
v.28F.no.l— 1 
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from her husband be adjudged void, the ]and sold, and ont of the 
proceeds the alimony first paid; then that, ont of the fractional in- 
terest in the remainder belonging to Charles W. Chapman as one of 
the heirs of her husband, she be paid $10,000 damages, which she 
allèges she bas sustained by reason of the non-payment of this ali- 
mony, and that the balance be distributed among the other heirs of 
her husband. She further says that she obtained her divorce from 
her husband on the ground of bis fault, and that she is entitled, 
therefore, under the Kansas statute, to one-half interest in the land, 
which she prays may be set over to her. Ail thèse things are grouped 
together in one pétition. 

So far as the complaint for damages against Charles W. Chapman 
is eoncerned, it does not seem to me that she states any cause of ac- 
tion at ail ; and so far as the balance of the case is coucerned, in it 
the other heirs are interested. The mère fact that she could hâve 
maintained an action against Charles W. Chapman alone does not 
necessarily détermine the question of a separable controversy. If 
there was an action of tort, — an assault and battery committed by 
two défendants, — she could maintain an action against either one 
separately ; but if she joins the t-wo, there is but a single controversy. 
There is not a separable controversy between her and each défend- 
ant. So, hère, if this conveyance was made in trust, as she says, the 
heirs of her husband — the grantor of that trust — are interested in the 
land aftér the trust bas been performed, and interested against her 
claim to inherit one-half, as well as to subject the land to the pay- 
ment of the alimony. This is the character of her averment: that 
they are interested as the heirs of her husband. She has but one 
claim in this respect against them ail. Whether, as a matter of 
fact, they are interested, — whether the deed was made in trust or in 
fraud, — cannot be determined until the testimonyis presented. But 
upon the face of the papers there is no separable controversy between 
him and her, and therefore a motion to remand must be sustained. 



GsTNNELii, State's Atty., etc., ex rel. Chicago Hospital for Women 
AND Childrbn V. JoHNSON and others.^ 

{Oireuit Court, N. D. Illinois. July 6, 1886.) 

1. Removai. of Cause from State Coukt — Suit by State is not Remotabi-b. 
A chancery suit, instituted in a state court by the state's attorney, in the 
name of the people of the state, for the purpose of preserving a fund alleged 
to he hald in trust for a charitable use, and for the purpose of having a bene- 
flciary designated to reçoive such fund, is a suit by the state in its own court, 
and hence is not removable, under any existing law, from a state court to a 
fédéral court. 

^Edited by Riissell H. Curtis, Bsq., of the Chicago bar. 
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S. Samb— All on a Sebe mtjst bb Entitlbd to Bbmovai.. 

A suit in a state court against cltizens of another state, and a citizen of tha 
State in wliich the suit is instituted, wliere tlie latter is a necessary partj, ifl 
not removable to a fédéral court by the citizens of the sister state. 

Motion to Remand to State Court. ' 
Bosenthal é Pence, for complainant. 
Williams ce Thompson, for défendants. 

Blodgett, J. Tbis case is now before tbe court on a motion 
to remand it to the circuit court of Cook county, from wbence it was 
removed by two of the défendants. The suit is a proceeding by an 
information filed upon the ohancery side of the court by the state's 
attorney of Cook county, in the name of the people of the state of 
Illinois, charging tfaat Julia Rose Newberry, late of the city of Ghi- 
cago, died testate inApril, 1876, seized of realand personal property 
worth $117,000 or over, and without issue, or descendants of issue; 
and that by her last will and testament said Julia Rose devised 
ail her property, both real and personal, to her mother, Julia Butle? 
Newberry, upon the express condition that, by a will to be made be- 
fore receiving such bequest, the mother should bequeath ail of said 
estate which should remain undisposed of or unspent at the time of 
the mother's death to such charitable institution for women in the 
city of Chicago as she, the mother, should sélect; that the estate of 
said Julia Rose came into the hands of her mother, and that in De- 
cember last the mother died ; that at the time of the death of the 
mother the whole of the estate so received from said Julia Rose re- 
mained undisposed of and unspent; but that the mother never made 
a will directing what charitable institution for women in the city of 
Chicago should reçoive the estate of said Julia so remaining in her 
hands. It is further charged that, by the will of Julia Rose, her 
estate so remaining undisposed of at the time of the mother's death 
was a trust fund dedicated to some charity for women in the city of 
Chicago; and praying that the court, by virtue of its super vising con- 
trol over ail trusts and charities, take possession of such funds, and 
direct what charity for women in the city of Chicago shall receive the 
same. It further appears that Mrs. Julia Butler Newberry died tes- 
tate, and by her will bequeathed ail her real and personal estate to 
her brothers, Nicholas Clapp and James Clapp, who are made de- 
fendants in the case, and that the défendant, Enos Johnson, as the 
agent of Mrs. Julia Butler Newberry, had, at the time the informa- 
tion was filed, the possession of the personal estate, amounting to 
over $100,000, which the mother had received from the estate of Ju- 
lia Rose. 

Nicholas and James Clapp appeared in the state court, and an- 
swered, setting up their daim to the property in question under the 
will of Mrs. Julia Butler Newberry; and filed their pétition for re- 
moval to this court on the ground that they are both citizens of the 
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state of New York, and that the controversy as to the right to the es- 
tate in question is wholly between themselves and those who claim it 
in behalf of some charity in the city of Chicago ; and the record was 
brought to thia court, where it^ was filed, with leave to the relator to 
move to remand. 

The motion to remand is urged on two grounds : (1) That this is 
a suit by the state of Illinois, and therefore not removable, under the 
statute; (2) that Enos Johnson, one of the défendants, who had pos- 
session at the commencement of the suit of the personal property be- 
longing to the fund in question, is a citizen of the state of Illinois, 
aiad is a necessary and indispensable partyto the suit. 

The frame and scope of this information or bill in equity seems to me 
to be an assertion of the right of the sovereignty of the state to inter- 
pose for the protection of this alleged charitable fund. It is, in ef- 
fect, a suit by the state for a public purpose; that is, for the recov- 
ery and protection of a fund which it is claimed has been dedicated 
to a charitable use within its jurisdiction. The fund, if recovered, 
may not belong to the state m a corporate entity, and the state may 
liave no control or disposing power over it, but, for laek of any per- 
son who can or will take steps in the premises, the state, by ita proper 
ofSoer, comas into court, and asks that this fund be protected. I do 
not say that a case is made under which the court can give the re- 
lief prayed for, as the mérita of the case cannot be considered on thia 
motion ; but the theory of the suit is that an oËBcer of the state has the 
right to institute thia proceeding in the name of the state, for the 
benefit of whom it may concern, and that it is properly a suit by 
the state. 

This is not a case where the state allows a person to use its préroga- 
tive writ for the purpose of enforcing the performance of a duty by a 
public officer, or proteeting a private right, as in proceedings by writs 
of mandamus or habeas corpus, but the state comea into court by its 
authorized ofBcer, to ask that this fund be protected and properly 
applied; and as such, it seems to me, it must be considered a suit by 
the state, brought in one of its own courts, and not within the pro- 
visions of any of the laws for the removal of cases from the state to 
the fédéral courts. Stone v. Soutk Carolina, 117 U. S. 430; S. G. 
6 Sup. et. Eep. 799. 

But, if I am wrong on this point, it seems to me that the second 
point is well taken. The information charges that défendant Enos 
Johnson has possession of the personal property belonging to the fund 
in question, and this allégation is admitted by the answer of Johnson 
on file in the case. If the relator is entitled to a decree in this case, 
it is because the will of Julia Eose Newberry impressed upon so much 
of her estate as remained in the hands of her mother at the time of 
the mother's death the character of a trust fund for a charitable use, 
to which a court of equity can give direction in default of directions 
by Mrs. Newberry, and the person in possession of this fund became 
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at once, upon the death of Mrs. Newberry, a holder of tlie fand for 
the purposes of the trust. He was therefore a necessary party to the 
Buit, as the fund could only be reached through him. If it became 
and is a trust fund under the will of Miss Newberry, Johnson held it 
for the benefit and use of whoever shall be adjudged entitled to it, 
and had no right to recognize any power in Mrs. Julia Butler New- 
berry to dispose of it as part of her gênerai estate. It was through 
service upon Johnson that the court reached the fund, to act upon 
and dispose of it, if the bill shall be sustained. I am therefore of 
opinion that the case is not a proper onè for removal, and should be 
remanded to the state court. 



Thompson and others w. Dixon and others. 
{Circuit Court, W. D. Wisconsin. July 10, 1886.) 

1. Eemoval of Cause— Remand — Kon-Residbnt Moutgagee a Dépendant. 

On a motion to remand to the state court from which it was removed. an 
action for the foreclosure of a real-estate mortgage, -where the plaintifE and 
the défendant, the mortgagor, are résidents of the same state, and another de- 
fendant a résident of another state, and a mortgagee sets up in his answer a 
claim against the mortgaged property adverse to that of plaintifE, as well as 
the mortgagor, the facts do not give the United States circuit court jurisdic- 
tion, and the motion must be granted. Wilson v. St. Louis <è 8. ff Ry. Co., 23 
Fed. Rep. 3; S. C. 114 U. S. 60; 5 Sup. Ct. Rep. 738. 

2. Same— Basis of Jdbisdiction. ' 

The court cannot look at the contract between the non-resident mortgagee 
and the mortgagor to détermine the question of jurisdiction. 

Orton é Osborn, for plaintiffs. 

Tenney, Bashford é Teymey, for the Home Nat. Bank of, Chicago. 

BuNN, J. This action is brought to foreclose a mortgage upon a 
certain flouring-mill and premises, situate in La Fayette county, Wis- 
consin. The plaintiffs, the mortgagees, and the défendants Dixon 
and his wife, the mortgagors, ail réside in Wisconsin. The défend- 
ant Saterlee Warden, who has also a mortgage on the premises, and 
puts in an answer, résides in the state of Kansas. The défendant 
James B. Ginn résides in the state of Uhnois, and appears by an- 
swer, setting up a lien by judgment rendered in the state court upon 
a mechanic's and furnisher's lien upon the mortgaged premises sub- 
séquent to the making of the mortgage. The défendant the Home 
National Bank of Chicago is a corporation of Illinois, and puts in an 
answer, allegingthat theGratiot Manufacturing Company, also a cor- 
poration of Illinois, after the making of plaintiffs' mortgage, sold to 
Dixon, the mortgagor and owner of the equity of rédemption, a large 
quantity of mill machinery, consisting of roller-mills, mill-wheels, and 
other machinery, to be put into, and which was put into, the mill. 
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amonnting to something over |3,000 in value; that it was the agree- 
ment between the Gratiot Manufacturing Company and Dixon that 
the maoKinery so sold should be put into the mill in such a manner 
that it might beremoved witbout injury to the premises, and that the 
manufacturing company should hold the title to the machinery until 
paid for; and that the plaintiff consented to this arrangement, and 
agreed to pay some portion of the purchase priée of the machinery. 
They also allège that $600 only of the purchase priée being paid by 
Dixon, the Gratiot Manufacturing Company took his notes of $600 
and $1,881.73 for the balance, and afterwards a mortgage on the 
property in foreclosure to seeure the notes. 

The suit was begun in the state circuit court for La Fayette county, 
and the Home National Bank filed a pétition and bond for removal 
to this court, alleging that there is a controversy whoUy between the 
bank on the one side, and the plaintiffs with défendant Dixon on the 
other side, which is severable, and may be determined witbout the 
présence of the other parties. The plaintiffs move to remand the 
case to the state court on the ground that there is no such separate 
and distinct controversy as is claimed by the défendant bank, 

I think the case not materially distinguishable in principle from 
several cases already decided by the United States suprême court, 
wherein the jurisdiction of the fédéral court has been deelined, and 
that it should be ruled by the cases of Ayres v. Wiswall, 112 U. S. 
187; S. G. 5 Bup. Ct. Eep. 90; Fidelity Ins. Co. v. Huntington, 117 
U. S. 280; S. C. 6 Sup. Ct. Eep. 733,— and other kindred cases. See 
the following cases, among others, recognizing and illustrating the 
same principle: Thayer v. Lâfe Ins. Ass'n, 112 U. S. 717; S. C. 5 
Sup. et. Eep. 355; Central R. Co. v. Mills, 113 U. S. 249; S. C. 5 
Sup. Ct. Eep. 456; Louisville é N. R. Co. v. Ide, 114 U. S. 52; S. 
C. 5 Sup. Ct. Eep. 735; Putnam v. Ingraham, 114 U. S. 57; S. C. 
5 Sup. Ct, Eep. 746; St. Louis é S. F. Ry. Co. v. Wilson, 114 U. S. 
60; S. C, 5 Sup, Ct. Eep. 738; Pirie -v. Tvedt, 115 U. S. 41; S, C. 5 
Sup. et. Eep. 1034, 1161 ; Crump v. Thurber, 115 U. S. 56; S, C. 5 
Sup. Ct. Eep. 1154; Rand v. Walker, 117 U. S. 340; S. C. 6 Sup. 
Ct. Eep. 769; Price v. Foreman, 11 Biss. 328; S. C. 12 Ped. Eep. 
801; Mitchell v. Tillotson, 11 Biss. 325; S. C. 12 Fed. Eep. 737; 
Carraher v. Brennan, 7 Biss. 497; Chester v. Ckester, 7 Fed. Eep. 1; 
Freidler v. Chotard, 19 Fed, Eep. 227; In re McClean, 26 Fed. Eep. 
49; Lyddy v. Gano, Id. 177; Perrin v. Lepper, Id, 545; Winchell v. 
Carll, 24 Fed, Eep, 865. 

There is but one cause of action in the case, which is the foreclos- 
ure of the mortgage and the proper adjustment of the several liens 
upon the property, To this action the mortgagor, who is the holder 
of the equity of rédemption, and who is liable for any deficiency, is a 
necessary party. He is, indeed, the principal party défendant, ré- 
sides in the same state with the plaintiffs, and cannot be ranged on 
the same side with the plaintilïs, for the purpose of making a case for 
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removal to the fédéral court. James B. Ginn is also a necessary 
party to a complète détermination of the controversy, holding, as he 
claims, a lien upon the mortgaged premises by judgment in the state 
court, rendered for services as mechanic in putting the same ma- 
chinery into the mill, and for lumber, nails, and other materials fur- 
nished and put in by him, for which the statute of the state givea 
him a lien upon the mill and mill property. He is, I think, a neces- 
sary party to the foreclosure, and also to the claim made by the bank, 
if that can be considered a distinct cause of action. 

We are asked to look into the contract between the Gratiot Manu- 
facturing Company and Dixon, a copy of which is attached to the 
answer of the bank, for the purpose of determining that the rights of 
the bank are superior, not onlj' to those of the plaintiff and the de- 
fendant the mortgagor, but to those of the défendant Ginn, as well. 
But we might, with the same propriety, be called upon to look into 
the mortgage itself to détermine that the rights of plaintiffs are su- 
perior to those of the mortgagor, and so conclude that the latter has 
no interest in the controversy adverse to the former, and is not a 
necessary party to the foreclosure. We cannot say, in advance of 
the hearing, what défense may be made to the contract. We cannot 
look into the évidence ex parte to détermine the merits, and to say 
just how the rights of the various lienholders should be adjudged. 
The priority and order of thèse liens, and their proper adjustment, 
may dépend upon very nice considérations, and can onlybe adjudged 
after full hearing of the merits. It is enough to say that Ginn has 
put in an answer claiming a spécifie lien by judgment upon the prop- 
erty generally. 

That his lien might be postponed, and made subject to the lien of 
the bank, npon a full considération of the merits, is nothing to the 
purpose of the question before us. Upon that question we can only 
look at the record and pieadings ; and, in order to take jurisdiction, 
the court should be able to see from thèse that there is a separate 
controversy between citizens of différent states, — a separate and dis- 
tinct cause of action, — on which a separate and distinct suit might 
bave been brought, and complète relief afforded as to sueh cause of 
action, with ail the parties on one side of that controversy citizens 
of différent states from those on the other. The case must be one 
capable of séparation into parts, so that in one of the parts a con- 
troversy will be presented with citizens of one or more states on one 
side, and citizens of other states on the other, which can be fuUy de- 
termined without the présence of other parties to the suit as it has 
been begun. Fraser v. Jennison, 106 U. S. 191 ; S, G. 1 8up. Ct. Eep. 
171 ; Ai/res v. Wiswall, 112 U. S. 187; S. C. fi Sup. Ct. Kep. 90. 

This is not such a case. Hère is but one cause of action, which is 
the foreclosure of the mortgage, and the proper adjustment of the 
various liens and claims upon the property, and, incidentally, to re- 
cover judgment against the mortgagor for any deficiency. The fact 
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that several answers are filed by the différent lienholders, whieh raises 
separate issues, does not create separate eontroversies, within the 
meaning of sub. 2, § 2, Act 1875. 

The rule is very clearly laid down by Mr. Justice Miller, on the 
circuit, in Wilson v. St. Louis é S. F. Ry. 'Jo., 22 Fed. Eep. 3, after- 
■wards affirmed by the suprême court, (114 U. S. 60, and 5 Sup. Ct. 
Eep. 738,) as follows: 

"That if a non-resident party lias an interest in a controversy whieh is 
separate and distinct, and does not necessarily involve the interest of the 
otlier défendants in the issue, or the other party on the same side, he can 
remove the whole case into the fédéral court. On the other hand, if the 
interests of the other party are so identifled and so inixed up that they must 
and should be decided together, and dépend on the final decree, whieh must 
dépend upon and involve the rights of both parties, then it cannot be removed 
when one of the parties is a cil-izen of the same state with the plaiâtilî or 
défendant." 

This, I think, is the case hère. The rights of ail the parties are 
intimately blended vfith the foreclosure, and ail should be deter- 
mined, and made to dépend, on one final decree. The plaintiffs and 
the principal défendants, the mortgagors, ail réside in Wisconsin; 
and the separate answers of the différent claimants and lienholders 
upon the same property do not eonstitute separate and distinct eon- 
troversies, within the meaning of the law. And if the claim made 
by the bank could be considered as a separate cause of action, still 
the défendant James B. Ginn bas such an interest in that contro- 
versy adversely to the bank, and being a résident of the same state, 
as to prevent a removal. 

The case will be remanded to the circuit court for La Fayette 
county, from whence it came to this court. 



EoBiNsoN V. EuDKiNS and other s. 
( Circuit Court, D. Kansas. June 9, 1886.) 

1 . Equitt — Decebe — Enrollment — Ambndmbnt . 

Decrees in equity are considered and treated as having been formally en- 
rolled at the term they were rendered, and no altération thereof, other than 
the correction of raere clérical errors, can ihereafter be allowed, on motion. 

2. Same— Bill of Rbview— Coerbcting Decree. 

After enrollment of a decree, the only regular aad safe way to correct a 
mistake therein is by a bill of review 

Motion to open a decree, and correct an erroneous aesoription of 
lands therein, after a sale and confirmation thereunder. 
0. A. Bassett, for complainant. 

Brewee, J. In this case there has been a decree, sale, and confir- 
mation. Everything is complète. It turns out, on examination, that 
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the decree directs a sale of land not described in the bill, and it îs 
contended that the court may ignore everything from the time of the 
decree pro confessa, enter a new decree as though nothing had been 
done, — one correctly describing the land, — and hâve a sale and con- 
firmation under this new decree. Of course, that would be a cheap 
and easy way of disposing of the case, but I do not think that it is in 
harmony with the equity rules. Under the old equity practice, wheit 
a case terminated the decree was enrolled. Tliereafter, and after the 
close of the term, it could not be disturbed, except by bill of review. 
We bave no enrollment, technically so called, in this country, and 
yet the same principle controls. Ail decrees are deemed to be en- 
rolled as of the term in which they are made. Whit'mg v. Biink, 13 
Pet. 6; Dexter v. Arnold, 5 Mason, 303. Although the decree maV 
not be responsive to the language of the bill, yet the record is éom-' 
pleted, and the court cannot^disturb it thereafter. A mereclferiCal 
mistake in figures is sometimes corrected on motion, but where a 
foreclosure case has passed into a decree, the sale made and con-î 
firmed, it is to be looked upon as something complète, and if there is 
any mistake in it, it shonld be corrected by a bill in review; and while 
that may involve a little trouble and expense, it is the only safe way 
to do. 



Union Pao. Ey. Co. v. Meiee and others. 

(Circuit Court. D. Kansas. June 9, 1886.) 

1. Equit? — Bill to Quibt Title— Suppicienct. 

Where, in a bill to quiet title, défendants demur specially on the ground of 
their actual occupancy of the land in controversy, and the further ground 
that complainant's equity is barred by lapseof time, and the bill itself failsto 
show olearly who is in actual possession, or when complainantacquired title, 
the demurrer will be overruled. 
3. Same — Demdrbeb, whbn Pkopbii. 

A pleading must be clear and positive in its allégation of material facts, or 
a demurrer thereto assuming the allégation of those facts will be ovarrijled. 

In Equity. 

Bill to quiet title, and spécial demurrer thereto on the ground that 
défendants actiially occupy the land in controversy; and the further 
ground that complainant's equity is barred by lapse of time. 

J. P. Usher, for complainant. 

Lucien Baker, for défendants. 

Bbewer, J. In this case there is a demurrer to the bill, which îs a 
bill to quiet title. The Union Pacific Eailway Company claims to 
own a right of way, to the extent of 400 feet in width, and has filed 
this bill against a number of parties, alleging that in 1867 a certain 
Company laid out the town of Linwood, made a plat, filed it, and that 
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sach plat included a part of this right of way. That plat was made 
and iiled in 1867, ITyears beforethis billwas filed. It charges that 
two défendants, the président and secretary of that company, executed 
and tiled this plat, and that the other défendants, on whose behalf 
alone this demurrer is filed, claim title by deeds from that town com- 
pany of lots situated upon this right of way. When thèse deeds 
were made it is not alleged, but generally that thèse défendants claim 
title to the property by virtue of sundry oonveyances made after the 
filing of the plat. 

Two points are made: First, it is said that thèse défendants are 
in possessiop, and that a bill to quiet title will not lie against them. 
Well, if tho bill showed that the défendants were in possession, I 
should think this ground of the demurrer was well taken. The 
plaintifF bas a légal title. I do not understand that a party having 
a légal title, and out of possession, can maintain a bill to quiet title 
against one in possession. Under the old equity rule, possession by 
the plaintiff was a necessary condition of such an action. Our 
statuts enlarges this, and authorizes one out of possession to main- 
tain the same kind of an action against one also out of possession. 
In Holland v. Challen, 110 U. S. 15, S. C. 3 Sup. Ct. Rep. 495, 
the suprême court of the United States sustained the validity of a 
similar statute of Nebraska, and held it applicable to proceedings in 
the fédéral courts. But in that opinion the court very clearly in- 
timated — of course it was not necessary to décide the question — that 
no state statute, or other statute, could transfer a purely légal cause 
of action to a court of equity. If the plaintiff has a légal title to the 
land, and the défendant is in possession, an action of ejectment is 
the légal remedy ; and in it the constitution of the United States 
guaranties the right of trial by jury, and the plaintiff cannot avoid 
that constitutional provision by filing a bill to quiet title. But I do 
not read the allégations of the bill as showing possession to the 
défendants in terms, and while there are some expressions that point 
in that direction, yet the matter is left open. If I could take the 
statements of counsel on argument, the probabilities are that the 
défendants are in possession, or some of them, at least. But I must 
act on the bill as it reads, and upon its allégations I think that 
ground of demurrer cannot be sustained. And the other is equally 
defective. That raises the question of the statute of limitations. It 
does not appear what the deeds are, under which the défendants claim, 
or when they were executed or recorded. It makes no différence 
what was done 20 years ago by other parties. That may be the 
foundation of an action against such parties, but it is not shown 
that the deeds under which thèse défendants assert title were exe- 
cuted, or that the claims which they make accrued to them at any 
time beyond the statute of limitations; so that in that respect the 
demurrer will be overruled, and leave to answer by the August rule 
granted. 



STANG V, KEDDEN. H 

Btang V. Eedden. 

(^Circuit Court, D. Kansas. June 8, 1886.) 

1. MOBTGAGE— FOBBCLOSOEB— SaLB— COKriKMATION— TiTLB OF PuBCHASER. 

The judicial confirmation of a foreclosure sale vests in the purchaserthe 
full équitable right to the mortgaged premises, whether any deed is executed 
and delivered to him or not. 

2. SaME — RiGHT OF PUROHASER BEFORB BECORDING DeED. 

The colorable légal title which, until the recording of a foreclosure deed, 
the mortgagor retains, is held by him, and those claiming under him, merely 
in trust for the purchaser, and those claiming under him. 

3. Same — Notice. 

The foreclosure record is constructive notice, to ail claiming under the 
mortgagor, of the outstanding equities vested in the purchaser at such fore- 
closure sale. 

In Equity. 

Pétition for rehearing of bill and cross-bill to quiet title; complain- 
ant claiming, by mesne conveyances, from the purchaser at a judicial 
sale on foreclosure; défendant claiming, by mesne conveyances, un- 
der a subséquent purchase from the mortgagor. 

Lawrence, Weleh é Lawrence, for Mr. Stang. 

A. L. Redden and W. W. Harris, for Mr. Eedden. 

Brewer, J. a pétition for rehearing was presented at the last 
term. The facts in this case are thèse : Away back in 1859 or 1860 
a man named Eussum owned a tract of land in Shawnee county, gave 
a mortgage, and_that mortgage was foreclosed, the property sold, and 
the sale confirmed, but no deed ever made. By varions conveyances 
from the purchaser at that sheriff's sale title passed to Stang. The 
land was uninclosed and unoccupied. In 1883 Eussum, the orig- 
inal owner, (the mortgagor,) qiiitclaimed to one McClure. He brought 
suit in the district court of Shawnee county against Stang to quiet 
his title; obtained service by publication, Stang being a non-resident. 
Upon such service, no appearance having been made, default was 
taken, and a decree entered quieting his title. After that decree had 
been entered McClure deeded to Eedden. Within a year Stang en- 
tered his appearance in that court, obtained an oïder setting aside 
^ihe decree, and leave to file answer. He filed an answer, and then 
removed the cause to this court. Eedden, who purchased after the 
entry of the decree, and before the order setting it aside, was made a 
party défendant, and a cross-bill was filed by Stang against Eedden, 
eharging that he held only the naked légal title in trust. Upon those 
facts a decree was entered in this court last term in favor of Stang, 
adjudging that his was the full équitable title, and that Eedden sim- 
ply held a légal title in trust for him. 

Now, after carefully considering the full arguments presented on 
this rehearing, I see no reason to change the decree. The suprême 
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court of the United Stutes hâve Ifiélà that a decree like that which 
was rendered in tlie suit of McClure v. Stang was absolutely void, for 
lack of jurisdiction of the person of the défendant. Being an équita- 
ble action, and equity acting only upon the person, and the person 
not being within the jurisdiction of the court, that decree must be 
treated in the fédéral courts as void. Hart v. Sansom, 110 U. S. 3,51; 
S. C. 3 Sup. et. Eep. 586. Eedden, purchasing from McClure after 
that decree, got no higher title — no better title — to the land than he 
would hâve had but for the decree. He simply purchased from Mc- 
Chire, who had purchased from Eussum, and ail that he got was the 
naked légal title, the full équitable title being in Stang. Counsel 
says in his brief that Eedden purchased upon the advice of counsel, 
— advice to the effect that McClure had a perfect title, légal and 
équitable; and, further, in reliance upon the decree, — a decree au- 
thorized by the letter of the statute. I do not think the advice of 
counsel euts any figure in the case at ail. It is not a question of the 
good faith of the transaction. He was chargeable with notice of ail 
that the records of Shawnee county showed. They showed a mort- 
gage from Eussum to his mortgagee. They showed, in the records of 
the district court, the foreclosure of that mortgage, the sale of the 
property, and the confirmation of the sale, and therefore the vesting 
of the full équitable title in the purchaser. They showed the con- 
veyances from that purchaser down to Stang. So, whether he did, 
as a matter of fact, examine the records or not, he had constructive 
notice that the full équitable title was in Stang ; and whether counsel 
advised him otherwise is immaterial. 

There is one matter of costs that I think there was an error in, and 
should be corrected. The decree charged ail costs Sgainst Eedden; 
and, of course, upon the face of it, that carried ail the costs in the 
suit from the time that McClure filed his bili, before Eedden had ac- 
quired any interest in the land, or had been made a party to the 
suit, — ail the costs of the state, as well as this, court. That is a 
mistake, and the order will be modified so as to carry the costs 
against Eedden from the time only that he was made a party to the 
suit. The other costs will be paid by McClure, the party who com- 
menced the action. 
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BuDLONO and others v. Kent and others. 

NOBWEGIAN PlOW Co. V. SaME. 

(Circuit Court, D. Nehrmka. July 15, 1888.) 

Fraudulent Convbyances — Considération — Satisfaction dp Dbbts. 

At a hearing in equity, on pleadings and proofs in support of a credltors' 
bill, wliere it fairly appears tliat défendant actually owed the party to wliom 
he hag conveyed, and that the value of the property transferred was not out 
of proportion to the debt, with accruing interest, and the expansé of hand- 
ling the property, the conveyance will not be disturbed.i 

Creditors' bills to set aside a conveyance of lands and goods made 
by the défendant to one of his creditors at about the time the grantor 
failed in business. Heard on pleadings and proofs. 

Harwood, Ames dt Vielly and Chas. 0. Whedon, for complainants. 

R. St. Clair and A. H. Connor, for défendants. 

Beewbb, J. Thèse are creditors' bills. The complainants are 
judgment creditors of one Smith P. Tuttle, who, in the latter part 
of 1884, failed in business. At about the time of his failure he con- 
veyed certain real estate and his stock of goods to the officers of the 
First National Bank of Minden, to seeure his indebtedness to the 
bank. Thèse conveyances are challenged by the bills as fraudulent. 

The complainants hâve clearly failed to make out a case. Tuttle 
was indebted to the bank in the sum of about $9,000. The honafides 
and amount of this debt are undisputed. It is doubtful whether thf 
property conveyed equaled in value the debt. The highest estimât* 
placed by complainants' witnesses upon its value is only $13,900^ 
while the défendants' witnesses ail place it below the face of the 
debt. Even if it were ac*ually worth ail that complainants claim, it 
would not be sufficient to impugn the good faith of the transfer, for 
the debt bears constant interest, and it costs something to dispose of 
real estate and a stock of goods. If more than the debt should be 
realized, garnishment proceedings will reach the excess. The testi- 
mony shows that Tuttle used other property to pay other debts, and 
fails to show that he retained anything except that which was ex-, 
empt. 

The représentations made by officers of the bank, even if ail niade 
as claimed, work no estoppel. No debt was created on the faith of 
them, and they were simply expressions of confidence in Tuttle's 
financial condition, which the conduct of the bank shows it believed 
to be well founded. 

Decree will be entered in favor of the défendants. 

iPor a fuU discussion of the question of fraudulent conveyance, see Platt v. Schreyep, 
25 Fed. Rep. 83, and note, 87-94. 



14 FEDEEAL EEPOETEK. 

Babden V. CiTï OF DuLTjTH and others. 
(Circuit Court, D. Minnesota. 1886.) 

1. Municipal Corpokatiosts— Actioit to Enporce Spécial Assessmbnts— Stat- 

uts OF Limitations. 

Where a municipal corporation is authorlzed by its charter to improve 
streets, and to assess the cost thereof against adjacent lots, and to issue cer- 
■- tificates showing the amount assessed against each lot; and where, by the 
terms of the charter, thèse certlficates, unless paid within 30 days,.are made 
coUectible by a f oreclosure action, — the statute of limitations begins running 
against each certiflcaté at the expiration of said 80 days.* 

2. Same— Suspension. 

Under such circumstances, the running of the statute is not suspended by 
subséquent législation changing the boundaries and powers of the munic- 
ipality. 

In Equity. 

Bill in equity by the purchaser of certlficates iseued in April, 
1871, by the défendant municipality, for assessments it had made 
against, and improvements it had made upon, city lots, the présent 
occupants of whicb were made co-defendants witii the city. The 
spécial relief sought was payment by the city of thèse several amounts, 
or, in default thereof, a decree of f oreclosure, and a judicial sale of 
said lots. Défendants set up the statute of limitations as a spécial 
plea in bar. 

Brishin é F^arwell, for complainant. 

Ensign é Cash and W. W. Billson, for défendants. 

Bbbwbr, J. The facts in this case are as follows: In 1870 the 
city of Duluth waa an incorporated city. Under its charter it had 
authority to grade and improve streets, and cast the expense thereof 
upon the adjoining lots. It did, during that year, grade and im- 
prove Superior street, and, upon completion of the work, street com- 
mis.sioner8' certificates were issued against each lot. Thèse certlfi- 
cates were assignable. It is eonceded that the work was fully and 
properly done, and the assessments legally made. Thèse street com- 
missioners' certificates were dated and issued April 18, 1871. The 
individual défendants are owners of lots on Superior street against 
which some of thèse street commissioners' certificates were issued. 
The charter of the city provided that, in case thèse certificates were 
not paid within 30 days, an action to foreclose the lien might be pros- 
ecuted in the name of the city of Duluth, in the same manner that 
real-estate mortgages were foreclosed. In February, 1877, the légis- 
lature of Minnesota passed an act to create the village of Duluth out 
of a part of the territory of the city of Duluth. Practieally this ended 
the city of Duluth. The village organization took its place as to ail 

^Respecting the statute of liniitatioua, and when it begins to run, see King Iroa 
Bridge & ManuPg Co. v. County of Otoe, 27 Fed. Rep. 800, and note, 801-807. 
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the territory within the limits of the new organizatîon. Neither the 
oity nor the village of Duluth ever took any steps to foreclose thèse 
commissioners' certificates. On March 7, 1884, complainant pur- 
chased from the contractors the certificates in controversy, and on 
April 28, 1884, filed this bill; making the city and village of Duluth, 
as well as the lot-owners, parties défendant, and praying that the 
city and village be ordered to proceed with the collection, and also 
praying directly a foreclosure as against the lots. 

The principal défense is the statute of limitations. Nearly 13 years 
passed after the right of action accrued before any efforts were made 
to collect thèse certificates, — indeed, before the complainant acquired 
any interest in them. The bill allèges fréquent demands on the mu- 
nicipal authorities for action, and refusais to act; but the answers 
deny thns, and no proof is offered. The case, therefore, stands with 
the législation of 1877 as the single excuse for delay. If this is to 
be considered a proceeding to enforce a statutory liability, six yeafs 
créâtes a bar; if to foreclose a mortgage, ten years. If a légal right 
of similar nature was sought to be enforced in an action at law, the 
bar of the statute woald be inexorable and unquestioned; and equity 
follows the law, not blindly, perhaps, or ignoring excuses for delay, 
such as fraud, concealment, or other matters appealing to the con- 
science of the chancelier. As the suprême court says in Goddéfi V. 
Kimmell, 99 U. S. 201, after noticing an exception: 

"But the rule still is that when a party has been guilty of such lâches in 
prosecuting his équitable remedy as would bar him if his title was solely at 
law, he will be barred in equity, from a wise considération of the paramount 
importance of quieting titles." 

See, also, Sullivan v. Portlandd K. R. Co., 94 U. 8. 806, in which 
this language is used: "Nothing can call forth this court into activ- 
ity but conscience, good faith, and reasonable diligence." Wood, 
Lim. 108, 112, and cases in note; Ang. Lim. § 25, and following. 

Now, as I said, the only excuse shown for delay is the législation 
of 1877, — législation nearly six years after the aecruing of the right 
of action. Whatever effeot such législation may hâve had upon 
the municipal existence of the city of Duluth, it in no manner dis- 
abled this court, or any other court of équitable powers. The same 
relief which is sought by this bill could hâve been obtained at any 
time during thèse many years. There never has been a day since 
the right of action accrued in 1871 that the owner of thèse certifi- 
cates could not find an open court, and hâve enforced his rights. 

Many considérations exist why the ordinary bar of the statute 
should not in this case be relaxed. ■ Most of the individual défend- 
ants acquired their interests in the lots long after thèse certificates 
were issued, and in actual ignorance of their existence. Such liabil- 
ities are not voluntary assumed obligations of the lot-owners, but are 
cast in invitum upon them. They are given by statute large inter- 
est, with a view of compelling speedy payment, and their actual pay- 
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ment at an early day is to be presumed. Purchasers of real estate 
do not expect, after their purchase, to be confronted with the résur- 
rection from the distant past of a tax claim. The common idea re- 
specting taxes; gênerai or spécial, is their speedy extinction by pay- 
ment, or translation by légal proceedings into tax titles. The com- 
plainant does not come before the court as one who has been long 
endeavoring to collect a just debt, or even as one who has waited 
for years in over-generous reliance upon the willingness of owners 
of lots to repay him the money he has expended in improving their 
property. He has simply purchased a cadaver, and is seeking, by 
the mystic powers of a court of equity, to galvanize it into life. The 
claim is stale. 
Judgment will be entered in favor of the défendants. 



PoRTuoNDO V. MoNNE and othera. 
{GireuU Court, 8. B. Nm York. July 13, 1886.) 

Tbadk-Makk—Injunction— General Use of Symbol. 

Preliminary injunction denied where afSdavits of défendants make ît doubt- 
ful whether the plaintiff has so Tiad exclusive use of symbols sought to be re- 
strained as to make their use by défendants likely to pass their wftres aa his. 

In Equity. 

Franklin Swayne, for orator. 

Wingate à Cullen, for défendants. 

Whbeler, J. The plaintiff shows that he has used the symboIs^ 
mentioned in his bill of complaint to designate cigars made by him, 
and that the défendants make use of the same. But the afiidavits 
of défendants show that the same symbols were used by others upon 
cigar-boxes before, or about the time, the plaintiff began to use them. 
Thèse afBdavits make it doubtful whether the plaintiff has so had 
the exclusive use of the symbols that the use of them by the de- 
fendants serves to pass their cigars as those of the plaintiff. This 
question cannot safely be determined upon the aflfidavits, but should 
be established by évidence regularly taken in due course. The plain- 
tiff does not appear to be entitled to a preliminary injunction. Mo- 
tion denied. 
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Allen v. O'Donald and others. 

(Oircuii Court, B. Oregort. July 19, 1886.) 

1. HtJSBAIîD AND WrFE— MOPTOAGE BT— Relkasb op Wifb— Sam! op Pbopbett 

— RiGHTS OF CRKDITOHS. 

A husband and wife joined in a mortgage, including certain property be- 
longing to eacli, to secure the payment of the husband's debt, and after the 
debt was due the husband, with the assent of creditors, conveyed his property 
to a third person in trust, to manage the same, and, with the consent of the 
debtor, to sell and dispose of the same, and apply the proceeds on the debt; 
in pursuance of which authority said trustée sold a portion of said property, 
and applied the proceeds accordingly, and thereupon the creditors released 
their mortgage on the same. Held, (1) that the property of the wife Wi.8 not 
discharged from liability for the remainder of the debt by such release unless 
she was pecuniarily injured thereby; (3) that a provision in such mortgage 
that, in case of default m the payment of the debt, the mortgage may be fore- 
closed according to law, is mère surplusage, and did not prevent the debtor 
and creditors from making other arrangements for the disposition of his prop- 
erty in satisfaction of the debt, and the release of the same from the mortgage, 
without affecting the liability of the wife' s property, unless it appeared that 
the property was sacrificed or disposed of at less than ita market value, to her 
injury; (3) that the burden of proof is on the creditor to show that such sale 
was fair. and the proceeds justly applied, or that the property of the wife was 
n ot thereby wrongly made to bear any more than its proportion of the debt; (4) 
that the voluntary f orbearance of the creditors to sue the debtor while this am- 
icable arrangement between him and them for the disposition of his property 
was being carried out, did not amount to an extension of time to the debtor 
which would discharge the property of the wife from the mortgage, for such 
forbearance was neither for a time certain, nor for a valuable considération, 
and lef t her at liberty to pay the debt, and proceed against the husband, sub- 
rogated to the rights of the creditors. 

2. Eqxjitt— Limitations— NoTB an» Mortgage. 

The rule of limitation in a suit in equity on a note and mortgage to recover 
the contents of the former, and enforce the lien of the latter therefor, is the 
same as in an action thereon at law.i 

8. Courts— JuBisDicTioN op Unitbd States Circuit Court — Promissobt Notes 
— Negotiabilitt. 

By the law-merchant a promissory note payable to order or bearer is nego- 
tiable as long as it exists unpaid, and the indorsee or assignée thereof may, 
under section 1 of the judiciarjr act of 1875, (18 St. 470,) sue thereon in this 
court without référence to the citizenship of his indorser or assigner. 

4. Statute op Limitations— Part Payment on Note. 

Under section 85 of the Code of Civil Procédure a payment on a promissory 
note, at any time after its maturity, by any one who may be compelled to pay 
the same, constitutes the point of time from which the limitation against an 
action thereon commences to run.* 

6. Equity — Evidence— New Mattbr in Answbb. 

New matter in an answer in equity, or an allégation not responsive to the 
bill, is not évidence, and the burden of proof is on the défendant to support it. 
6. Samb — Answbrs on Information and Beliep- Wbigiit. 

General allégations, made on information and beliof , without any verifying 
circumstance of time, place, or amount, even when responsive to Ûie bill, are 
not entitled to much weight as évidence. 

Suit to Enforce Lien of Mortgage. 

George H. Williams înxdi Henry Ach, for plaintiflf. 

'See note at end of case, part 1. 'See note at end of case, part 2. 

v.28F.no.l— 2 
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WiUiam H. Holmes, for défendants. 

Deadt, J. This suit is brought to enforce the lien of two mort- 
gages, executed by Thomas Cross and Pluma F., his wife, to secure 
the payment of two promissory notes made by said Thomas Cross, — 
the one on November 1, 1871, to the firm of Allen & Lewis, for the 
sum of $30,000, payable in three years after date, with interest at 10 
per centum per annum, and the other on January 23, 1872, to the 
same ârm, for the sum of $10,000, payable in one year from date, 
•with interest at 12 per centum per annum. The mortgages were also 
made to Allen ife Lewis, and each was executed oontemporaneously 
with the note it was intended to secure. The first one includes 15 
parcels of agricultural land situate in Marion county, and contain- 
ingabout 3,361.54 acres, and the second one includes the same prop- 
erty, and also certain lots and parts thereof situate in Salem, in said 
county. The two parcels numbered 14 and 15 were the property of 
Pluma F., and consist of 80 acres of the donation of David Leslie, 
and the donation of F. S. Hoyt and wife, containing 131 acres. 

On September 16, 1872, Pluma F. died, and on January 22, 1876, 
the notes being still unpaid, Thomas Cross conveyed the promises to 
Mr. C. H. Lewis, of Portland, and of the firm of Allen & Lewis, on the 
paroi, but admitted, trust and understanding that Lewis would, at 
the expense of the property, farm or let the same, and apply the rents 
and profits arising therefrom on the debts secured thereon ; and that 
he might, with the consent of Cross, sell and dispose of the whole, or 
any portion, of said land, either at publie or private sale, and apply the 
net proceeds thereof on said debts. On February 5, 1884, Thomas 
Cross died, and soon after the notes and mortgages were indorsed 
and assigned to Mr. L. H. Allen, of San Francisco, amember of said 
firm, and the plaintiff herein, who, on August 6, 1884, commenced 
this suit. On January 20, 1885, an order was made that the bill be 
taken for confessed against ail the défendants except Edwin G. Cross 
and Frank E. Cross, the children and heira of Pluma F., who, on 
March lOth, answered jointly, the latter by the former, as his guard- 
ian. 

During the year 1876 the défendant Lewis, with the approval and 
co-operation of Thomas Cross, had the portion qf the lands lying in 
township 6 S., and range 3 W., and containing 2,326.37 acres sur- 
veyed, and divided into tracts of near 40 acres each, and a plat thereof 
made and duly recorded, and the same appraised by Cross and other 
disinterested and qualified persons. Between Oetober 14 and No- 
vember 15 of this year, Lewis, in pursuance of said trust, sold at 
private and public sale 862.46 acres of the land so surveyed and ap- 
praised for the sum of $8,593.81, the same being $268.16 more than 
the appraised value thereof, which was applied as follows: (1) 
$809.85, in payment of the expenses of the sale, including the cost 
of the survey, plat, and advertisoments; (2) $725.50, paid on March 
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22, 1876, at the request of Cross, to discharge a mortgage on 320 
acres of said land, given to the board of school land commiBsioners 
on June 18, 1867, to secure the payment of the note of Cross of that 
date for $594, and payable with intereat one year after date; (3) 
$221.74, paid on the same day, and like request, to said board, to 
obtain a deed for 110,87 acres of said land theretofore purchased by 
Cross from the state; and (4) $6,837.11, being the remainder, on the 
notes aforesaid; and on November 2, 1878, the firm of Allen & Lewis 
exeouted a release to Cross, discharging the lands so sold from the 
opération and lien of said mortgage. 

On the filing of the bill, it appearing therefrom that the land was 
not suflScient seourity for the debt, a receiver was appointed to coUect 
the rents and manage the same ; and on May 30, 1885, an order was 
made, with the consent of the défendants Edwin C. and Frank E. 
Cross, that the receiver sell the remaining portion of the property 
Bubject to the mortgages, except the parcels 14 and 15 aforesaid; 
and on September 17th he sold the same at auction, receiving for the 
2,499 acres of agricultural land $39,344.04, and for the town lots 
$5,425, in ail the sum of $44,769.04, which was applied on the notes, 
less the sum of $88.25 paid for advertising and an auctioneer. On 
March 8, 1885, the cause was before the court on exceptions to the 
answer of Edwin C. and Frank E. Cross for impertinence therein, 
namely : (1) That it was stipulated in said mortgages that in default 
of payment of the notes they should be foreclosed according to law, 
and no other or différent mode of disposing of said lands was pro- 
vided therein, or contemplated by the parties thereto; (2) the sale of 
a portion of said lands as above stated, for $8,593.81, was contrary 
to the terms and conditions of the mortgages, and without the con- 
sent of the défendants; that the property so sold was then worth, 
and under ordinary circumstances would hâve sold for, $20,000; and 
that the expense of said sale was wrongfuUy charged to the proceeds 
thereof ; and (3) that the lands of Pluma P. included in said mort- 
gages were, at the time of such sale, and now are, worth not more 
than $10,000, and therefore the same ought to be released and dis- 
charged from the opération and effect of said mortgages. 

In support of the answer it was contended that when a créditer 
relinqnishes a lien on any portion of his debtor's property, without 
reducing the debt in an amount equal to the value thereof, the prop- 
erty of the surety is so far disharged from liability therefor. The 
exceptions were overruled; and, in disposing of them, the court said : 

"In round numbers, there is now due on thèse notes not less than $80,000. 
In the argument for the exceptions it is claimed that the whole property 
included in the mortgages is not sufficient to pay the debt by a much larger 
sum than the alleged valae of the property of the défendants, and if this is 
80, then the défendants are not injured by what they complain of, and the 
allégations excepted to would be no défense to the bill, and be clearly imper- 
tinent. But the court cannot say judiclally what this 3,661.54 acres of land 
18 worth. It cannot assume that it is only worth $70,000, and not $80;000; 
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though it may fetch either sum when put up at auction. The rule seerns to 
be that the burden of proof ia on the créditer, in a case of this fcind, to 
show that the surety has net been injured by the transaction. Brandt, Sur. 
§ 370. It foUows that the allégations excepted to are not impertinent, but 
constitute a good défense to the relief prayed for, as to thèse défendants, 
ïhe plaintifE must either deny them by a replication, or confess and avoid 
them by proper amendments to the blll." 23 Fed. Kep. 573. 

Thereupon, on June 1, 1885, au amendment to the bill was filed, 
setting eut in détail the sale of the 862.46 acres aforesaid, and the 
disposition of the proceeds thereof, as above stated ; and on Septem- 
ber 15th a stipulation was filed to the effect that the answer to the 
original bill should stand as the auswer- to the amendment also, and 
admitting that the allégations in the amendment, when not denied by 
the answer, except the one concerning the value of the lands sold in 
1876, are true; and on October 28th the usual replication was filed 
to the answer. 

No évidence was taken in the case, except the déposition of Mr. 
Lewis, by the défendants, on the question of the bona fides of the 
transfer of the notes and mortgages, and his consent as creditor to 
the sale of Cross' land in 1876. On April 6th a stipulation concern- 
ing the facts was filed, and the case was finally heard and submitted 
on the pleadings, and this stipulation and déposition. From theso it 
appears (1) that there is now due on the note of 1871 the sum of 
$45,137, with interest thereon from December 22, 1881, at 10 per 
centum per annum, and on the one of 1873 the sum of $10,000, with 
interest thereon from January 25, 1879, at 12 per centum per annum, 
less $1,686.35 paid thereon on February 1, 1883 ; (2) that the appraise- 
ment aforesaid was openly made, without fraud, and that the persons 
who made the same would, if called as witnesses, "approve and ver- 
ify" the same "in ail particulars;" (3) that the défendants can pro- 
duce five persons, who live and own land in the immédiate vicinity of 
the 862.46 acres of land sold in 1876, and qualified to give an opin- 
ion concerning the value thereof, who would, if called as witnesses, 
testify that the same were worth at the time, "at private sale, in the 
ordinary course of business," $13,360, instead of $8,593.81, for which 
they were sold, — a différence of $4,766,19. 

On thèse facts the défense that the creditors released the property 
of the principal debtor without a corresponding réduction of the debt, 
to the injnry of the surety, has not a leg to stand on. 

The allégation in the answer that the property sold in 1876 was 
•worth $20,000 is not responsive to the bill, and therefore not évidence 
for the défendants. It is new matter, set up as a défense, and must 
be proven. Hart v. Ten Eyck, 2 Johns. Ch. 87; Ktory, Eq. PI. § 849a; 
2 Story, Eq. Jur. §§ 1528, 1529. There is no évidence to support it. 
Nor does it foUow that because five persons, owning land in the vi- 
cinity of thèse premises, would swear that the property disposed of 
in 1876 was worth near 50 per centum more than it brought, that it 
was Bold for less than its market value. It was sold under exception- 
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ably favorable circumstances, and tbe resalt is better évidence of ita 
value than the ex post facto conjecture of persons interested in up- 
bolding the price of lands in tbe vicinity. The very appraisement 
itself, made by the owner of the land, in conjunction with others of 
his sélection or approval, ought to far outweigh any such testimony 
as this. Besides, it is not to be expected that mortgaged property, 
when sold on aceount of the default of tbe debtor, is to be disposed 
of "at private sale, under ordinary circumstances," whatever that 
means, but at auction, at a forced sale, for what it will bring in cash. 
If thèse five persons were asked what the land would sell for in 1876 
under those circumstances, they probably would not differ much from 
tbe appraisers. 

But admitting, for the purposes of the argument, that the property 
was even worth, at a forced sale, $20,000, as alleged in the answer, the 
fact is of no avail to the défendants, Casting the interest on the 
amounts admitted to be due on thèse notes from the dates specified in 
the admission, — four years and seven months in the case ôf the first 
one, and seven years and six months in the second one, — and deduct- 
iug therefrom the sum of #1,686.35, interest paid on thelatter on Feb- 
ruary 1, 1883, and the proceeds of the sale by the receiver ($44,- 
769.04) from the date of the confirmation of the sale, November 10, 
1885, and there is now due onJ;bese notes $36,417.08. Now, charge 
the plaintiff, if you please, with the différence between $20,000, the al- 
leged value of the lands sold, and the sum they were actually sold 
for, $11,406.19, and there is still a déficit of $35,010.89, or over $15,- 
000 more than the value of the surety property. In the faceof thèse 
facts it is idle to talk about the surety being injured by the cred- 
itor's management of the debtor's property. The only persons wbo 
appear to be injured are themselvea; and that, not because of the 
mismanagement of the property, but the fact that they trusted tbe 
debtor beyond bis means of payment. 

It is admitted that Mrs. Cross' property was put into thèse mort- 
gages as a security for her husband's debts, and it is not disputed 
that if his creditors gave up their lien on any portion of their debtor's 
property without a corresponding réduction in the amount of the debt, 
and the surety will be injured there by, that her property is so far dis- 
charged. This rule does not dépend on the contract between the 
surety and the créditer, but on équitable principles inhérent in the re- 
lation of principal and surety, which require that the property of the 
former pledged to the creditor for tbe payment of his debt shall be 
applied to that purpose, so as to prevent the burden of the debt from 
being thrown on the surety. A creditor with a lien on his debtor's 
property is soïar a trustée for the surety, and must not do any act 
which will deprive him of the beuefit of it. On paying the debt the 
surety is subrogated to the right of the creditor in this respect, and if, 
in the mean time, the latter bas done anything to impair the value of 
such right, the former is so far discharged from bis liability. Brandt, 
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Sur. § 870; Hayes v. Wari, 4 Johns. Ch. 129; Baker v. Briggs, 8 
Pick. 129. 

Bat this équitable principle îs not to be applied so as to produce 
inéquitable résulta, as is often the case with the opération of the rule 
that arbitrarily releases a surety from his liability where the créditer 
bas given the principal an extension of time, without référence to the 
fact of whether the surety was or could be in any way injured thereby. 
Therefore, where it appears that the surety was in no way prejudiced 
by the release of the debtor's property, because the property of the 
surety would be needed to satisfy the debt in any event, he cannot 
complain of such release. The only person who is injured is the 
creditor. 

The contract of the surety in this case was that her property might 
be taken to pay her husband's debts, provided they were not paid by 
him, or his property included in the mortgage was insufScient for 
that purpose. As the debt was not paid by the debtor, and his prop- 
erty pledged for its payment bas proved insufficient for the purpose 
by a sum greater than the value of the surety's property, it is not 
apparent how the surety could be wronged if the creditors had re- 
leased the whole of the debtor's property without any réduction of 
the debt, and enforced the mortgage against her property alone. 
Brandt, Sur. § 380; Neimcewicz v. Gahn, 3 Paige, 642. 

The cases of Mayhew v. Boyd, 5 Md. 102, and Ives v. Bank, 12 
Mich. 362, cited by counsel for the défendants on this question, are 
not in point. They both turned on the construction of the contract 
between the creditor and surety, and not the application of the équi- 
table rule in question; and I may add that the Maryland case carries 
the doctrine of the arbitrary right of the surety to be discharged from 
his obligation by a mère extension of time to the debtor, whether he 
is thereby prejudiced or not, to the very verge, and manifestly so as 
to do injustice to the creditor in the particular case. 

Other technical défenses to this suit are made in the answer, and 
reserved in the stipulation of April 6th ; and — 

First. The creditors, from time to time, for à sufficient consid- 
ération from Cross, extended the time of payment of thèse notes, 
whereby the property of the surety was discharged from aU liability 
thereon. 

This part of the answer is made on information alleged to bave 
been derived from Thomas Cross in his life-time, concerning matters 
which transpired when the défendants were children. The state- 
nient of the matter is very vague and gênerai, without a single veri- 
fying circumstance of time, place, amount, or name, except that of 
a dead man. Such an allégation is of little force as évidence, even 
if made in response to the bill. 1 Daniell, Ch. Pr. 846, note 1. 
But it is not made in response to any allégation in the bill. It is 
new matter set up as a défense. The burden of proof to estâblish it 
is on the défendants, and their answer is not évidence in support of 



ALLEN V. o'dONALD. 23 

it. Hart v. Ten Eyck, 3 Johns. Ch. 87; Story, Eq. PI. § 849a; 2 
Story, Eq. Jur. §§ 1528, 1529. No évidence is offered by the dé- 
fendants on the point. In their answer they allège that the only 
living person who is cognizant of the fact of the extension of time 
is the défendant Lewis, and he is interested against them ; and the 
facts can only be obtained from him by subpœnaing and examining 
him as a -witness in the cause, which they hâve failed to do. It i8 
not necessary to say, in this community, that, if the défendants or 
their counsel believed that Mr. Lewis had made any such arrange- 
ment with Mr. Cross in his life-time, they would not hâve hesitated 
to call him as a witness, and take his testimony on the subject, let 
his interest in the resuit be what it may. 

However, it is argued that the conveyance of the premises to Mr. 
Lewis on the trusts mentioned was in effect an extension of time for 
payment to Cross. But there is nothing in the facts or the nature of 
the transaction to support the assertion. Cross was the légal owner 
of the property he mortgaged, and could sell it, subject to the mort- 
gage, to whom he pleased ; and ail that Lewis did with it he might 
bave done himself. But it was convenient and satisfactory to the 
parties that one of the creditors should become the trustée of the légal 
title in this amicable attempt to dispose of the property and apply 
the proceeds on the indebtedness. ïhe surety had no right to objecfc 
to the proceeding, and if the property was fairly disposed of, under 
the circumstances, she could not be injured by it. And it may be 
eyen admitted that this arrangement with Mr. Lewis fairly implied 
that the firm of Allen & Lewis would, while it was being carried out, 
forbear to sue the debtor. But there is no évidence of any agreement 
thereabout, or considération therefor. An agreement to give the 
debtor time is not binding unless made for some definite period, and 
on a sufficient considération; and although the créditer should, in 
pursuance of an agreement or understanding, express or implied, act- 
ually forbear to sue for a given length of time, but without any con- 
sidération therefor, the surety is not thereby diseharged. And the 
roason is apparent. Such an arrangement is not binding, and there- 
fore it does not prevent the surety from paying the debt, and proceed- 
ing with the right of the créditer to euforce the claim against the 
debtor. Brandt, Sur. § 296. 

Second. The property could not be lawfully sold otherwise than on 
the decree of a court, given in a suit to enforce the lien of the mort- 
gage, as provided therein. 

This provision in the mortgage, givîng the creditors a right, in 
case of default in payment, to enforce the lien of the mortgage by 
légal proceedings, is a mère superfluity. The law gave them that 
right; and, notwithstanding the provision, the creditors and the 
debtor were at liberty to make any disposition of the property they 
saw fit, for the purpose of paying the debt, or any portion of it, and 
the surety has no right to complain of it, unless she can show she 
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•was înjured by it, which she was not, but rather the contrary ; for it 
goes without saying that the property sold under this arrangement 
brought more than it would at an ordinary sherifE's sale. 

Third. The suit is barred by the lapse of time or lâches of the 
creditors. 

"In the considération of purely équitable rights and titles courts of 
equity act.in analogy to the statute of limitations, but are not bound 
by it." Manning v. Hayden, 5 Sawy. 379. "When an action upon 
a légal title to land wonld be barred by the statute, courts of equity 
■will apply a like limitation to suits founded on équitable rights to 
the same property." Hall v. Bussell, 3 Sawy. 515. "In cases of 
concurrent jurisdiction, such as matters of account, etc., where the 
party may proceed either at law or in equity, the statute of limita- 
tions applies with equal force in both courts. In such cases courts 
of equity consider themselves within the spirit of the statute, and act 
in obédience to it; but in the considération of purely équitable rights 
and titles they act in analogy to the statute, but are not bound by 
it." Hall V. Russell, 3 Sawy. 515; Wood, Lim. § 58. 

The remedy on thèse notes is a case of concurrent jurisdiction, and 
the limitation presoribed by the statute of the state (six years) ap- 
plies in this suit as well as an action at law. Thereforethe question 
of lâches does not arise in the case. The plaintiflf bas ail the time 
the statute gives him, and no more, in any case. Section 25 of the 
Code of Civil Procédure régulâtes the effect of a payment of principal 
or interest on a note after it becomes due, and déclares "the limita- 
tion shall commence from the time thelast payment was made." In 
Sutherlin v. Roberts,.i Or. 378, it was held that the faot of part pay- 
ment on a note is made the test by this section for ascertaining 
whether an action thereon is barred, and if not barred the same may 
be maintained on the original promise, and that any person who 
could be compoUed to pay the note is compétent to make the pay- 
ment. The payment in that case was made by the administrator of 
the payor. 

The first of thèse notes, allowing three days of grâce, fell due on 
November 4, 1874, when the statute commenced to run, and if no pay- 
ment had intervened the bar would hâve been complète by this same 
day in 1880. But on Jauuary 1, 1877, and in 1878, 1880, and on 
December 22, 1881, ifayments of interest were made on the note 
amounting to $5,780.71. The second note, allowing days of grâce, 
fell due on January 26, 1873. The interest was paid in fuU to Jan- 
uary 25, 1879, one day before the statute had run, but whether ail 
on that day, or year by year, as it fell due, does not appear, but pre- 
Bomably the latter. However, it is a matter of no moment hère. 
On February 1, 1883, a payment of interest was made thereon of 
$1,686.35. This suit was commenced on August 6, 1884, when six 
rears had not elapsed since the last payment on either note, and 
therefore the remedy on them is not baried. 
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I am aware that in the opinion in Sutherlîn v. Roherts, at page 387, 
it is saîd that the payœent must be made "before the limitation has 
expired," — before the six years hâve run. This was not the question 
before the court, and the expression is probably an inadvertence. 
At common law the efïeet of a part payment never depended on the 
time when it was made. Whenever made, it had the same probative 
force as acknowledgmenfc of the existence of the debt, from which 
the law implied a new promise. In Sigoumey v. Drury, 14 Pick. 
387, it was held that a part payment by the maker of a note, after 
the statute had run, revived it against himself, and his surety as well. 
The language of the statute is : " Whenever any payment of principal 
or interest has been or shall be made upon an existing contract, 
* * * after the same shall hâve beeome due," etc. But this is 
not a material question hère. As to the first note, it is clear that no 
period of six years ever elapsed between the time it became due and 
the bringing of the suit in which there was not a payment of interest. 
As to the second one, the margin is small, but sufïicient. By its 
terms it was payable one year from date, which was January 23, 1873, 
and to this the statute (Laws Or. 718, § 5) added three days, called 
"days of grâce." McMuUan v. Abbott, 1 Or. 258. So the note was 
really not due and payable until January the 26th; and, in default 
of payment, the right of action thereon accrued on the 27th, and was 
barred within six years thereafter. 

Bhurth. The court has no jurisdiction of the suit. 

Under this head two points are made in the argument: 

(1) The assignment is collusive, for the purpose of confirming 
jurisdiction. The défendants in their answer admit that after the 
présentation of thèse claims to the administrators of the estate of 
Thomas Cross, and their rejection by them, Allen & Lewis, for a 
valuable considération, to them paid by the plaintiff, duly indorsed 
and delivered to the plaintiffs the notes aforesaid, and at the same 
time assigned to him the mortgages; and Mr. Lewis testifies that 
he has no pecuniary interest in the mortgages, and that they were 
transferred to plaintiff in good faith, and without collusion. Nothing 
appearing to the contrary, this is satisfactory. But it may be well 
to observe that the défendants, having substantially admitted in 
their answer the bonafides and snfficieney of the transfer, are now in 
no condition to question or gainsay it. Besides, this défense must 
hâve been made by a plea in abatement, prier to answer to the 
merits, alleging the collusive character of the transfer, and praying 
judgment that the suit abate in conséquence thereof. Eule 40. 

(2) Thèse notes were overdue when indorsed to the plaintiff, and 
therefore were not "negotiabie by the Jaw-merchant," within the 
meaning of the judiciary act of 1875, and as an action could not hâve 
been maintained on them in this court by the indorsers, Allen & Lewis, 
the latter of whom is a citizen of this state, no such action can be 
maintained by their assignée, the plaintiff. The jurisdiction con- 
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ferred on this court by section 1 of the judiciary act of 1875, (18 
St. 470,) and which includes this case, on account of the citizen- 
ship of the parties; is thus qualified: "Nor shall any circuit or dis- 
trict court hâve cognizance of any suit founded on contract in favor 
of an assignée, unless a suit migbt hâve been prosecuted in such 
court to recover thereon if no assignaient had been made, except 
in case of promissory notes negotiable by the law-merehant, and 
bills of exchange." But the contention of the défendants on this 
point is not supported by the law-merchant, according to which ne- 
gotiable paper continues such as long as it exists unpaid. At com- 
mon law no contract was assignable so as to give the assignée a 
right of action thereon in his own name. In time, by the growth 
and récognition of ,what is called the "law-merchant," bills of exchange 
first, and then promissory notes payable to order or bearer, became 
exceptions to this rule. They are known as "negotiable paper," which 
means they may be transferred by indorsement or delivery so as to 
give the holder a right to sue on the contract in his own name. At- 
tendant on this quality of negotiability are certain conséquences ; as 
the liability of the indorser, if due demand is made on the accepter 
or maker, and notice given of his default; and the right of a hona fide 
holder, before maturity, to enforce the bill or note against the ac- 
cepter or maker, irrespective of any défense which might be set up in 
an action by the payée thereof. As was said by Mr. Justice Stkong 
in Shaw v. Railroad Go., 101 U. S. 563, from whose instructive opin- 
ion therein I hâve substantially condensed the foregoing statement of 
the law : 

"But none of thèse conséquences are necessary attendants or constituents 
of negotiability or negotiation. That may exist without them. A bill or 
note past due is negotiable if it be payable to order or bearer, but its indorse- 
ment or delivery does not eut o£E the défenses of the maker or accepter against 
it." 

In 1 Daniel on Negotiable Instruments, § 724, it is said, substan- 
tially, that negotiable paper may be transferred by indorsement or 
by delivery, "either before it bas fallen due or afterwards;" and, al- 
though dishonored for non-payment or non-acceptance, it is still ne- 
gotiable, and "passes from hand to hand, ad infinitum, until paid." 
And although the direct remedy on the note may be barred by lapse 
of time, the debt created by it is not thereby extinguished, but still 
exists for the purpose of enforcing any lien or pledge given to secure 
its payment, and the transfer of the note after such lapse of time will 
carry with it this right. Hickox v. Elliott, 10 Sawy. 422; S. C. 22 
Fed. Rep. 13 ; Sichd v. Carrillo, 42 Cal. 493 ; 1 Jones, Mortg. § 1204; 
Myer v. Beal, 5 Or. 130. 

My conclusion is: (1) Thèse notes, when ti'ansferred to the plain- 
tifif, were "negotiable according to the law-merchant," and therefore 
he can maintain suit on them in this court without référence to tho 
citizenship of his assignors. (2) The transfer of the notes carried 
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with them the mortgages to seoure their payment. The latter are a 
mère incident of the former. The ownersbip of the notes gives the 
plaintiËf the right to coUect the debt of which they are évidence by a 
suit in this court to enforce the lien of the mortgages on the land of 
the suretj. (3) And this suit was brought within six years from the 
last payment of interest on thèse notes, and is therefore not barred 
by lapse of time. 

The plaintiff is entitled to a decree establishing the amount due on 
the notes at $36,417.08, and for the aale of the land belonging to 
Pluma F, Cross in hér life-time, and included in the mortgage, for 
the purpose of paying the same; and the case will be referred to a 
master of this court to make such sale and application of the proceeds. 

NOTE. 

1. MoKTGAGB AND NoTES. A statute may be a bar to a note secured by a mortgage, 
and not bar the mortgage itself. Cerney v. Pawlet, (Wis.) 28 N. W. Rep. 183. 

Though limitations may run agaiiist a note secured by mortgage after three years, yet 
an action at law will lie on the covenant (if one) contained in the mortgage, at any time 
within 12 years. Earnshaw v. Stewart, (Md.) 2 Atl. Rep. 734. 

In Cheney v. Cooper, (Neb.) 16 N. W. Kep. 471, in delivering the opinion of the court, 
Maxwell, J., says : "The onlyreniaining question isthatof the. statute of limitations; 
it being contended tliat more than five yoars hâve elapsed since the notes becanie due. 
In Haie v. Cliristy, 8 Neb. 264, it was lield that an action to foreolose a mortgage could 
be brought at any time within ten years from the time the cause of action accrued. As 
tl)e statute would run against the notes in five years, it is probable that, after the expi- 
ration of that time, the remedy would be against the mortgaged premises alone ; but 
that question does not arise in this case." See, to the same effect, Stevenson v. Craig, 
(Neb.) 12 N. W. Rep. 1 ; Gatling v. Lane, (Neb.) 22 N. W. Bep. 453; Herdman v. Mar- 
shall, (Neb.) Id. 690. 

2. Part Payment. Part jjayment of a promissory note, an aoknowledgment of its 
validity, and a promise to pay it ail, made within the time prescribed by tlie statute of 
limitations, take the case out of the statute. Willey v. State, (Ind.) 5 N. E. Rep. 886. 

(a) Volwiiary Part Pai/ment. Atcommon lawapart payment madebyoneofthejoint 
makers of a note would keep the debt alive as to ail, and would be équivalent to a new 
promise as to ail. Mainzinger v. Mohr, (Mich.) 3 N. W. Kep. 183 ; Wyatt v. Hodson, 8 
Bing. 309. 

In most of the states thecommon-lawrule has been changed bystatute, Marientbal 
V. Mosler, 16 Ohio St. 566 ; Quimby v. Putnam, 28 Me. 419. 

In absence of any statute to the contrary, payment by one joint debtor will reniove 
the bar of the statute of limitations as to ail, on the ground that each joint debtor is 
the agent of ail the rest for making such pavnient. National Bank of Delavan v. Cot- 
ton, (Wis.) 9 N. W. Rep. 926. See Huntington v. Ballou, 2 Lans. 121. 

Payment made upon a joint note by one party thereto, in the présence of the other, 
who was in fact only a surety. held to take the note out of the statute as to both, in 
Mainzinger v. Mohr, (Mich.) 3 N. W. Rep. 18». 

Part payment or a new xjromise by one co-surety, underthe Michigan statute, will 
not operate to keep the obligation alive as to the otlier surety, who was not privy to 
it, or in any way participated in it. Probate Judge v. Stevenson, (Mich.) 21 N. VV. Rep. 
348. 

Partial payment by one partner, aftor dissolution of the partnership, will not operate 
to take the <iebt out of the statute of limitations as to another partner. Cronkhite v. 
Herrin, 15 Fed. Rep. 8S8. 

Payment of interest on a note drawn by a firm, by one of the members, after dissolu- 
tion of the firm, but within six years after the maturity of such note, will renew it as 
against the statute of limitations. Merritt v. Day, 38 N. J. Law, 32. See, to same effect, 
Beardsley v. Hall, 36 Conn. 270. 

A promise by one partner, after dissolution of the partnership, and before a suit is 
barred by the statute of limitations, to pay a partnership debt, does not preventthe run- 
ning of the statute as to the other partners, although the créditer was ignorant of the 
dissolution. Tate v. Cléments, 16 Fia. 339. 

Payment by one of two joint makers, where not partners, does not renew the note as 
to the other makers. Shu'tts v. Fingar, (N. Y.) 3 N. B. Rep. 588. 
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A payment by the principal maker of a proraissory note, before the statute of limita- 
tions bas completed a bar, will not prevent the completion of the bar as to a co-maker 
who is a surety. Knigbt v. Cléments, 4& Ala. 89. 

The payment by the principal, year by year, of the interest on a joint and several 
promissory note will prevent the opération of the statute of limitations in favor of a 
surety to the note. Schindel v. Gates, 46 Md. 604. 

It was said in Thomas v. Brewer, (lowa,) 7 N. W. Rep. 571, in construing the Ne- 
braska statute, that voluntary part payment is an acknowledgment of the indebtedness, 
and that an agreement to pay the residue is implied. See Harper v. Pairiey, 53 N. Y. 
442 ; Kolfe v. Pillond, (Neb.) 19 N. W. Eep. 970. 

Under the lowa statute, however, partial payment, and indorsement thereof on a 
promissory note, are insumcient to prevent the bar of the statute of limitations, unlesa 
such indorsement is signed by the party to be charged. Parsons v. Carey, 28 lowa, 
431 ; Harrencourt v. Merritt, 29 lowa, 71 ; Eoberta v. Kammon, Id. 128. 

Mère part payment of a debt, witliout words or acts to indicate its character, is not 
évidence frorn which a new promise to take the debt ont of the opérations of the stat- 
ute of limitations may be inferred. Chadwick v. Cornish, (Minn.) 1 N. W. Eep. 55 ; 
Brisbin v. Farmer, 16 Minn. 215, (Gil. 187.) 

A payment of interest on a barred note by maker, and indorsement thereon by holder, 
will take it out of the statute of limitations. Yesler v. De Koslowski, (Wash. ï.) 8 Pac. 
Eep. 493. 

Where payments are made on an account barred by the statute, it is not necessary 
there should also be a written promise to niake further payment, to keep the olaim 
alive. Miner v. Lorman, (Mich.) 26 N. W. Eep. 678. , 

It is said in Corliss v. Grow, (Vt.) 2 Atl. Eep. 389, that part payment of a debt barred 
by the statute of limitations, if made without protest of further liability, is an acknowl- 
edgment of such debt at the time of such payment, from which a promise to pay the 
balance is implied. 

It bas been generally held that partial payment stops running of statute, whether 
made before, Engmann v. Estate of Immel, (Wis.) 18 N W. Eep. 182 ; see Mainzinger v. 
Mohr, (Mich.) 3 N. W. Eep. 183 ; Eaton v. Gillet, 17 Wis. 435 ; "Williams v. Gridlev, 9 
Metc. 482 ; Sibley v. Lumbert, 30 Me. 253 ; Newlin v. Duncan, 1 Har. (Del.) 204 ; 7 Wait, 
Aot. & Def. 228, 301, 307 ; Pars. Cont. 353, or after the statute bas debarred the claim, 
Winchell v. Hioks. 18 N. Y. 558 : Pickett v. Léonard, 34 N. Y. 175 ; Harper v. Pairiey, 
53 N. Y. 442; Carshore v. Huyck, 6 Barb. 583 ; Graham v. Selover, 59 Barb. 313; First 
Nat. Bank of Utica v. Ballou, 49 N. Y. 155 ; Ilsley v. Jewett, 2 Metc. 168 ; Ayer v. Hawk- 
ins, 19 Vt. 26 ; Wheelock v. Doolittle, 18 Vt. 440 ; Bnimons v. Overton, 18 B. Mon. 643 ; 
WaltoB V. Eobinson, 5 Ired. 343 ; Schniucker v. Sibert, 18 Kan. 104 ; Shannon v. Austin, 
67 Mo. 485 ; Carroll v. Forsyth, 69 lU. 127. 

A crédit entered upon a note by the holder thereof does not revive a barred note, un- 
der the construction of the statute of limitations in Georgia, unless he be authorized 
by the défendant in writing to enter such crédit. Stone v. Parmalee, 18 Fed. Rep. 280. 

(6) Mnforced Part Payment. Enforced part payment will not afFect the running of the 
statute. Thomas v. Brewer, (lowa,) 7 N. "W. Rep. 571. • 

But a part payment made by sale of a collatéral by holder, and indorsed on note, will 
remove bar. Somberger v. Lee, (Neb.) 15 N. W. Rep. 345 ; Wheeler v. Newbould, 16 N. 
Y. 392 ; Joliet Iron Co. v. Scioto F. B. Co., 82 III. 548 ; Whipple v. Blackington, 97 
Mass. 476 ; Haven v. Hathaway, 20 Me. 345. 

(c) By Partner, Co-Surety, etc. At conimon law, a payment made by one of the debt- 
ors kept the demand alive as to both, and was équivalent to a new promise by both. 
Mainzinger v. Mohr, (Mich.) 3 N. W Rep. 183 ; Wyatt v. Hodson, 8 Bing. 309. 

The rnie is différent in most if not ail the states. Marienthal v. Mosler, 16 Ohio St. 
566 ; Qiiimby v. Pntnam, 28 Me. 419. 

In absence of a statute to the contrary, part payment by one joint debtor will remove 
the bar as to ail. National Bank of Delavan v. Cotton, (Wis.) 9 N. W. Rep. 926. See 
WinoheU v. Hicks, 18 N. Y. 558 ; Hmitington v. Ballou, 2 Lans. 121. 

A partial payment upon a promissory note by one of tlie joint and several makers 
thereof, and indorsed upon it before the note is barred by the statute of limitations, 
and within six years before suit brought, is inoperative to prevent the running of the 
statute as to the others. Willoughby v. Irish, (Minn.) 27 N. W. Rep. 379. 

Money paid by one of two or more joint debtors on contract, at request of others, 
sfops running of statute as to ail. National Bank of Delavan v. Cotton, (Wis.) 9 N. W. 
Rep. 926; Pitts v. Hunt, 6 Lans. 146; Whipple v. Stevens, 2 Fost. (N. H.) 219. 

Payment by one of two joint obligors in présence of the other will take out of stat- 
ute. " Mainzinger v. Mohr, (Mich.) 3 N. W. Eep. 183. 

But it bas been held that proof of partial payment by one partner, after the dissolu- 
tion of the partnership, cannot be introduced to stop the running of the statute of lim- 
itations. Cronkhite v. Herrin, 15 Fed. Eep.,888. 

And it has also been held that a part payment or new promise by one co-surety wiil 
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not operate to keep alîve the obligation as to a co-aurety who was not privy to it, or in 
no way participated in it. Probate Judge v. Stevenson, (Mich.) 21 N. W. Rep. 348. 

{d) Part Payment by Assignée for Benefit of Orediiors. A. being indebted to B. for 
wages, made an asaignraent for benefit of creditors, and the assignée paid B. several 
small sums at various tlmes on account, and finally gave hlni a check for $4.83, "to be 
appUed as final dividend" on bis clairn against A. The claim beoame barred by the 
statnte of limitations before B. sued to recover the balance due. Held, that the pay- 
ments by the assignée did not keep the claim alive, and that B. coald not recover. 
Parsons v. Clark, (Mich.) 26 N. W. Eep. 656. 

It is held by the suprême court of Nebraska, Clark v. Chambers, 22 N. W. Eep. 229, 
that the payment of a dividend by the assignée of an Insolvent debtor is notsuch a part 
payment of a debt, barred by the atatute of limitations, as to take the remainder out of 
the statutory limitation as against the debtor; citing Marienthal v. Mosler, 16 Ohio St. 
666; Stoddard V. Doane, 7 Gray, 387; Pickett v.King, 34 Barb. 193; Roosevelt v. Mark, 
ejohns. Ch. 266. 

In Letson v. Kenyon, (Kan.) 1 Pao. Eep. 562, where the maker of a note thereafter 
made an assignment for the benefit of creditors, and in such assignment scheduled this 
note and directed his assignée to oonvert the assigned property into money and pay his 
debts, and in pursuance thereof the assignée took possession and converted aaid proç- 
erty înto money, and applied tbe same in part payment of the assignor's debts, tliis 
note aniong the nnmber, it was held that the payment, being one made in pursuance 
of expressdirections from the assignor for his benefit, and out of the prooeeds of his 
property, is such a payment as avoids the bar of the statute of limitations under the 
Kansas statute ; and this, notwithstanding the proceedings under the assignment are 
controlled by the provision of a gênerai statute concerning assignnients for the benefit 
of creditors. The court cite Jacksou v. Fairbank, 2 H. Bl. 340; Barger v. Durvin, 22 
Barb. 68. 



WlGTON V. BrAINERD. 

(Circuit Court, D. Vermont. July 8, 1886.) 

COSTB— FAILTJBB OP PrOSECUTION — DiSMISSAL— DOCKBT FBE. 

Where a suit is dismissed for want of prosecution, a docket fee to the do- 
fendant is not taxable. 



In Equity. 

No appearanee for plaintiflf. 

Guy G. Noble, for défendant. 



Guy G. 

Wheblee, J, This suit was dismissed, with costs, for want of pros- 
ecution. The défendant clairas a docket fee of |20 as a part of the 
costs to be taxed, which the clerk has disallowed. This whole subject 
is earefully examined, and ail the cases up to that time, bearing upon 
it, are reviewed, by Mr. Justice Blatchfobd, in Wooster v. Handy, 23 
Fed. Eep. 49. The conclusion is there reached that this docket fee 
in such cases is not taxable. That case is controlling hère, notwith- 
standing the différent views expressed by Judge Hammond in Partes 
V. Thomas, 27 Fed. Eep. 429. 

Taxation of clerk affîrmed. 
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Lamprey V. PiKE and othera. 

(Oireùit Court, D. Minnesota. June Term, 1886.) 

1. JUDGMENT — DeCBEE OP StATB COURT— EstOPPEL— ReS ADJ0DICATA. 

Where a decree bas been obtained in a Minnesota Btate district court agalnst 
non-resldent défendants, in a suit begun by the publication of sumnions, 
and, upon their appearance within one year irom the time judgment was ren- 
dered, an order was made by the district court reopening the case, and per- 
mitting the défendants to corne in and défend, and afterwards another suit 
was brought and transferred to the United States circuit court, held, that the 
order allowing défendants to corne in and défend nullifled the decree as a 
judgment res adjudieata, and cannot be relied upon as concluding the parties. 

S, SaME— DOCKBTING JUDGMKNT — DECIPHBRING NAMK ON DOCKBT— NAMB TO 

BE Rbad in Connection with Context. 

Atranscript of judgment of the Ramsey county district court, doclieted in 
Dakota county, did not hâve the defendant's name legibly and correctly 
spelled. Afterwards an exécution, which described the name correctly, is- 
sued on the judgment, and the sherifiC levied upon the land which he intended 
to levy upon by virtue of the judgment, and sold it as the land of défendant, 
and made his return, and gave his deed to the purchaser. Held, that ail thèse 
facts should be talien into considération in deciphering the name on the judg- 
ment doclîet, and that the judgment was properly recorded, and that the sale 
under it was valid. 
8. Dbbd— Aftbk-Acquirbd Title Inurbs to Grantbb — Cotbnant of Titlb 
— Lien op Judgment. 

A conveyance, with covenant of title, made by a grantor who bas a bond 
for a deed, and before he obtains the légal title, vests the légal title in the 
grantee eo instanti when the grantor obtains it, and there is no space of time 
in whxh the lien of a judgment obtained against said grantor, after the con- 
veyance was made, can attach against the land. 

In Equity. 

U. h. Lamprey, for plaintiff. 

Williams é Goodenow, for défendant. 

Miller, Justice. This is a chancery suit, brought originally in the 
state court, and transferred to this court. It was an action under 
the statutes of the state of Minnesota to quiet title to real estate in a 
case where the possession was not in either party. Those statutes 
exist thronghout ail the western states, as far as I know, and the in- 
tention of the framers of them generally was that an action in the 
nature of an action of ejeotment should be brought, and the proper 
issues made, to détermine the state of the title, and to quiet the title. 
The suprême court of the United States has held that while thèse may 
be called actions of ejeotment in the state courts, inasmuch as the 
remedy to be applied, and the right asserted, are essentially of an 
équitable character, in the fédéral courts they are to be treated as 
bills in chancery, in the nature of a bill to quiet title. This suit is 
brought against persons, some, or perhaps ail, of whom are non-resi- 
dents, though in this case they hâve appeared and answered. The 
plaintiff relies upon two propositions to justify a decree against the 
défendants to quiet his title. The first of thèse is that the records 
which he produces, the deeds of conveyance, and dérivation of title 



LAMPREY V. PIKE. 81 

from the TJnîted States to him, show that he îs the holder of the lé- 
gal title to the property in controversy. He also produces in his bill, 
and relies upon, a judgment of the district court of Eamsey county, 
id which court he had brougbt a similar action, and obtained a de- 
cree quieting his title. If that suit had ended there with a decree in 
his favor, plaintifif need not bave proceeded further, and there would 
bave been no necessity for this suit ; for it appears that tbe proper 
publication was made in accordance with the statutes of the state of 
Minnesota with regard to unknown or absent défendants. But thèse 
parties, who are interested hère, and are défendants in this case, ap- 
peared in that court within a period of one year from the time when 
the judgment was rendered, and on their appearance the order of tbe 
court, so far as tbey were concerned, was practically set aside; or, 
at least, an order was made that the case should be reopened, and 
tbey be permitted to corne in and défend. As far as we are informed, 
that order remains, and no further proeeedings bave been taken in 
the case. It seems to us, however, very plain that that nullifies tbe 
the order as a judgment of res adjudicata against those parties who 
are permitted to come in and défend. It cannot be relied upon as 
coneluding the parties, when, by their appearance within that time, 
tbey are permitted to défend; and it goes to show that this is not, as 
to them, a conclusive decree, and that the judgment may be set 
aside. 

Then, coming to tbe considération of tbe case on its merits, we are 
satisfied that the plaintiff shows a regular dérivation of title from the 
government of the United States to tbe land and lots in controversy; 
but the défense sets up a sale of those lands under a judgment against 
former owners by the name of Ambs and Whitman, in each of whom 
at one time an interest was vested, according to the évidence, by title 
from those who had held it. The lands lay in Dakota county at the 
time that judgment was rendered in Eamsey county against Ambs 
and Whitman. An attempt was made, under the statute of the state 
of Minnesota, to bave a transcript of that judgment filed in the court 
of Dakota county, and docketed in that court. A sale was made 
under the judgment of the Eamsey county court on an exécution 
issued to the sherifif of Dakota county, and thèse défendants claim 
that the land was purchased by their ancestor Pike, who was the 
plaintiff in the judgment suit, and who got a sheriff's deed regular on 
its face, and that the title through him is in them. 

The question involved is one of some difficulty, owing to the fact 
that there is a dispute whether the judgment was correctly placed 
on tbe docket of the Dakota county district court, in regard to the 
spelling. of the names. A photograph of the docket entry is pro- 
duced to us to show that the name as found in that entry is not 
Ambs, but is something else. It is, perhaps, as difficult to say what 
else it is, as to say it is Ambs. But there are two or three matters 
to be considered about that, apart from the mère difficulty of deci- 
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phering what letters are used. In the first place, are such solemn 
instruments between parties as deeds of conveyance and contracts 
to be defeated beeause by the spelling, or by the omission or inser- 
tion of a letter which does not affect the sound, or beeause, in many 
instances, a very good lawyér has made a very bad script, you ca». 
not exactly read the words ? Every one knows that in those cases we 
go back and read the context, and through that we are enabled to 
read what word was written ; that is, having read what is behind 
and what is before, we arrive at what the word that should be there 
is. This is according to the expérience of every lawyer, under such 
circumstances. Thèse are our views of this case, althongh it is ar- 
gued otherwise; and when we come to "consider that this is a tran- 
Bcript of a judgment ot the Ramsey county district court, placed 
upon the judgment docket of Dakota county; that an exécution is- 
sued on that judgment from Eamsey county, which describes the 
names of the parties so that there can be no mistake about them ; 
that the sheriff levied upon the land which he intended to levy upon 
by virtue of the judgment, in which he says it was Ambs' land, and 
says he sells it as Ambs' land ; and, added to that, there is a deed, 
and also a return, which the sheriff makes, — then, bring ail thèse to- 
gether, and compare them with this docket, and we do not think that 
any sensible man would hesitate to décide that it is Mr. Frederick 
Ambs whose name is placed upon that docket. We are therefore of 
opinion that that judgment was properly recorded in Dakota county; 
that the sale under it was a valid sale of ail the interest which Fred- 
erick Ambs and August Whitman had at that time in the land in 
controversy. 

It appears to us that there is no reason to doubt that Ambs had a 
title to four of the lots in question which could be sold, and which 
were subject to that exécution; that as to those four lots the bill of 
theplaintiff asking that his title may be established must be dismissed, 
and the title declared to be in the défendants in this suit. But with 
regard to the remainder of the property, which is much the larger 
portion, it appears that, long before this judgment was rendered, Mr. 
Frederick Ambs had made a conveyance to Peter Ambs of the whole 
land, except thèse four lots, and that this conveyance was put on record 
before this judgment was rendered. It is true that Frederick Ambs 
afterwards acquired the légal title to that property. He had a bond, 
however, for the title when he conveyed to Peter Ambs. It is insisted 
by défendants hère that the title, in passing through Frederick Ambs, 
against whom there was this judgment, became affected with the 
lien of that judgment. But we are of a différent opinion. We be- 
lieve the true doctrine to be that in this case, by reason of the con- 
veyance that Frederick Ambs made to Peter Ambs before he got the 
title, when he did get it.it inured to the beneât of Peter Ambs; and 
that is the law of the state of Minnesota. There is some question 
raised as to whether that is the law of Minnesota except where there 
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are covenants of title; but we are satisfied that hère there was a 
covenant of title; that it was an ordinary deed of bargain and sale 
with Buch covenant, the resuit of which was that eo instanti, when 
Frederick Ambs acquired the légal title from the party against whom 
he held this bond, it vested in Peter Ambs, his grantee, the title 
under the deed made long before. There was no space of time when 
this lien could attaeh. The making of the deed, through Frederick 
Ambs, transferred at once, instantly, without a moment's delay, the 
title, and thus was acquired by Peter Ambs, to whose benefit it in- 
ured. The lien of the judgment did not attaeh while the title was in 
that transition state. ïhe resuit of that is that the plaintifif in this 
case, who claims under that deed, bas a just right ; and that the title 
set up under this judgment should be declared nuU and void ; and that 
the plaintiff, as far as this portion of the property is concerned, ia 
entitled to the relief claimed, as against thèse défendants holding 
under that judgment sale; and that is the decree of this court. 

There is also a défense of a tax title, which Judge Nelson bas ex- 
amined, and which he states establishes no title. I think it was 
shown that that was not a valid title, and the plaintifif should be re- 
lieved as against it. Therefore the relief is complète against the de- 
fendants, except as to those four lots already described. 

A decree will be entered accordingly. 



KiNG, Sheriff, etc., v. Dundee Mortgagb & Trust Investmemt Oo., 

Limited. 

(Circuit Court, J). Oregon. July 3, 1886.) 

1. Eqditt— Bill of Rbvibw — Pabtibs. 

Where the défendants in a decree were not necessary parties to the suit, 
one or more of them may maintain a bill of review to reverse the same with- 
out making the co-defendants parties thereto. 
8. Samb — Decree in United States Cikcuit Court — Bill of Review. 

A decree of the United States circuit court will not be reversed, on a bill of 
review therein, because in the mean time the state court has put a construc- 
tion on a clause of the state constitution contrary to that of the circuit court 
in making said decree. 

Bill of Eeview. 

James F. Wntson, for plaintiffs. 

William H, Effinger, for défendants. 

Deady, J. This is a bill of review, brought to reverse a decree 
given by this court on September 4, 1884, in a suit wherein the de- 
fendant herein was the plaintiff, and the plaintiffs herein and sundry 
others were the défendants. The original suit was brought to re- 
Btrain the plaintiffs herein, Sol King, as sheriff of Benton county, and 
v.28F.no.l— 3 
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I. E. Campbell, as sheriff of Lane county, and others, from collect- 
ing certain taxes theretofore levied by said coanties and others, re- 
spectively, on certain mortgages of real property held and owned by 
the plaintiff therein, as security for money loaned to the parties ex- 
ecuting the same, under the act of the législative assembly approved 
October 26, 1882, and eommonly called the "mortgage tax law," on 
the ground that the same was void and of no effect for reasons therein 
stated. On a demurrer to the bill the court held that the act was 
unconstitutional and void, and overruled the demurrer; and, on the 
failure of the défendants to answer the bill within the time allowed 
therefor, the court gave a final decree, perpetnally enjoining the 
plaintifEs herein and their co-defendants from collecting, or attempt- 
ing to collect, said taxes, amounting in the case of Benton county to 
1873.20, and in the case of Lane county to $884.75, 

The bill allèges that the decree is manifestly erroneous in this: 
The court erred in overruling the demurrer to the bill, and in enjoin» 
ing the défendants therein, and in requiring them to pay the plain- 
tiff's costs and disbursements. 

The mortgage tax law provided that mortgages on land in no more 
than one county should be assessed and taxed as land. The court 
held the act unconstitutional for want of uniformity, and because 
the same is spécial; or, as stated in the syllabus of the case, (10 
Sawy. 52; 19 Fed. Eep. 359:} 

"An act which provides for the taxation of mortgages on land in no more 
than one county^, there being mortgages on land in more than one county, 
is void for want of the uniformity required by section 1 of article 9 of the 
constitution of the state; and also because it is contrary to section 23 of article 
i of said constitution, which forbids spécial législation on that subject." 

In October, 1884, the suprême court of the state in Crawford v. 
Linn Co., 11 Or. 482, S. G. 5 Pac. Eep. 738, decided that the mort- 
gage tax law was not unconstitutional for want of uniformity, because 
a two-county mortgage, though exempt from its opération, was taxed 
as a solvent debt, under the old law, in the county wherethe ereditor 
resided; and that said law, although operating only in particular 
cases, was not a spécial one, because under section 27 of article 4 of 
the constitution, which déclares : "Every statute shall be considered 
a public law, unless otherwise declared in the statute itself," — it is a 
public one, and therefore a gênerai one. 

The défendant demurs to the bill for the non-joinder of the co-de- 
fendants of the plaintiffs herein, in the original suit, and that there 
is no error in the record cognizable or relievable in this suit. 

The objection that ail the défendants in the original suit ought to 
hâve been made parties plaintiff in this is not well taken. ' It is ques- 
tionable whéther the plaintiff had a right to join the several parties 
as défendants in the original bill as it did. At most, they were only 
proper parties, but not necessary ones. The interest of thèse several 
counties and school-districts was separate and distinct, and the only 



KINQ V. PDNDEB MOBTGAGE & TRUST INVEST. CO. 35 

tbingin common between them was the question of the validity of the 
Jaw under which they claimed the right to colleet the several taxes 
levied by them. So, hère, the interest of thèse plaintiffs in the opéra- 
tion of this decree, and its reversai, is distinct and separate from their 
co-defendants therein, and they may maintain this suit without mak- 
ing them parties thereto. 

And now, under the circumstances, ought this decree to be reversed. 
There is no error apparent on the face of the record, and the sugges- 
tion of error is based wholly on the différence between the j'udgment 
of the court in the case and that in Crawford v. Linn Co. Without 
stopping to consider which of thèse décisions is nearest right, or most 
reasonable, and admitting that this court ought to foUow thç construc- 
tion given to the constitution of the state byits own courts in this mat- 
ter, is it under any obligation to reverse a décision heretofore made by 
it simply because it does not conform to a subséquent ruling of the 
state court? 

Wben this decree was made this court foUowed the rulihgs of the 
state court on ail the points in the case concerning which the oracle 
had then spoken. But whether the act was passed in violation of 
section 1 of article 9 of the constitution, which requires the législa- 
tive assembly to "provide .by law for uniform and equal rate of as- 
sessment and taxation," or in violation of section 23 of article 4 
thereof, which forbids the passage of "spécial or local laws" "for the 
assessment and collection of taxes," had not then been considered by 
the state court. Under the circumstances, it was the right and duty 
of this court to décide thèse questions for itself, and according to the 
light then vouchsafed it. If the decree is erroneous, compared with 
the constitution and law of the state as then construed and understood, 
it ought to be reversed, otherwise not. While the national courts are 
bound to follow the settled construction given by the local court to 
the state constitution, I am not aware of any rule of law, or consid- 
ération of public poliey, convenience, or comity, that requires the for- 
mer to go hack, and change its judgments or decrees to make them 
conform to the subséquent rulings of the latter. When this decree 
was made, it was in strict conformity with the settled construction 
given to the state constitution by the state court, so far as the latter 
had gone, and this was àll that could hâve been required. 

It may be said that the décision of the state court in Crawford v. 
Linn Co. did not change the law or légal significance of the con- 
stitution, but only declared what it was, as well when this decree was 
given as since. But suppose this court in making this decree had fol- 
lowed a prior décision of the state court, and -afterwards the latter 
had changed front on the question; and that this is a supposable 
case, — is common knowledge, — because the like, at least sometimes, 
happens; would this court be bound, on a bill of review, to reverse 
its decree, made in conformity with the constitution of the state as 
then expounded by the state tribunal, because the latter had since 
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eeen proper to give that instrument a différent construction ? Cer- 
tainly not; and, if net, why? Because the decree was, so far as 
could be known, confessedly right when made, and could not be- 
come erroneous by a change in the subséquent rulings of the state 
court. Substantially, the case under considération is in a like con- 
dition. In the absence of any construction of the state constitution 
in the particulars in question, it was, as I hâve said, the right and 
duty of this court to construe it, ipro re nata, for itself. In that rul- 
ing, judged by the then existing exposition of that instrument, there 
is, in my judgment, no error; and the subséquent contrary ruling'of 
the state court in Crawford v. Linn Co., although a guide to this court 
in future .cases, oannot operate retroactively, and make a decree er- 
roneous which was originally valid. 

The demurrer is sustained, and the bill dismissed. 



OswALD and another v. Kampmann. 
{Circuit Court, W. D. Texas. June 38, 1886.) 

1. Action — How Commbnced— Absei^t Parties— Sbizure. 

When the personal property of an absconding partj[ or debtor is seized, 
there must be a seizure in rem; but when the property in question is real es- 
tate, an actual seizure is not necessary if a lien is sought to be f oreclosed 
that is suffloient to give jurisdiction to the court. 

2. JUDGMBÎJT— How AtTACKBD COLLATBIIALLT. 

Where a judgment is collaterally attacked, in order to succeed, the pîaintiff 
must show, not merely that it was voidable, but that it was absolutely void. 

8. Wbit and Peocess — Non-Residbnt Parties — Pbksonai. Service — Pore- 

OLOSURB. 

Proceedings to foreclose a lien are proceedings in rem, and personal service 
on absent parties is not essential to give the court jurisdiction. 

4. SaME — SUMMONS BY PUBLICATION — RbQUISITBS — IrREGULARITIES. 

Whiïe the citation commanding the publication of a notice of action should 
state that the paper or sheet in which the publication is to be made is a 
newspaper, an omission so to do is a mère irregularity, and cannot be relied 
on as vitiating a judgment which is collaterally attacked. 

6. Samb—Summons— Publication— Ofpicer's Rbturn— Irregulabitibs. 

The offlcer's return that a given notice has been published for four succes- 
sive weeks should state the separate days on which such notice was published, 
but a failure so to do is oaly an irregularity, which cannot be relied on in 
a collatéral attack upon a judgment. 

Trespass, to Try Title. 

Cai> leton & Morris, for plaintiffs. 

Waelder & Upson, for défendant. 

TxJENEB, J. One of the plaintiffs is the widow of W. Oswald, and 
the other a child of Mrs. Oswald. In 1852 one Conrad contrâcted 
for the lands in question with the city of San Antonio. Conrad was 
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to pay |87 therefor; 20 per cent, cash, the balance to be paid at the 
expiration of 50 years, but the interest on the deferred payment was 
to be paid semi-annually, and, in case of default in the payment of 
the interest as it accriied, then the deferred payment of the principal, 
and ail of the acerued interest, was to become due. The contract 
and deed, as it is called, is in one paper, and there are apt words to 
make a good eonveyance in fee to the purchaser; and still, the whole 
instrument construed together, the same would better be described 
as a contract and deed. 

Conrad sold to W. Oswald, deceased, Oswald assuming the payment 
of the unpaid balance of the parchase money, and was, as between 
fchem, subrogated to ail the rights, duties, and obligations of Conrad. 
After the death of W. Oswald, the deferred payments not having been 
made, the city of San Antonio instituted suit in the district court of 
Bexar county, the object of which was to obtain a judgment for the 
unpaid balance of interest, and to foreclose the lien retained in the 
deed and contract. In that suit J. B. Conrad and W. Oswald were 
made défendants. After the death of W. Oswald, and before Septem- 
ber, 1870, Mrs. Oswald and her daughter went to Gerœany, (they were 
Germans,) and hâve not returned. The suit was instituted, as stated, 
in the district court of Bexar county, and service was made by publi- 
cation. Judgment was rendered in the case, and a judgment fore- 
closing the vendor's lien was entered, the land sold upon an exécu- 
tion, and order of sale issued upon the judgment, (no actual seizure 
of the property was made, so as to bring the property into the custody 
of the law.) One J. H. Kampmann became the purchaser, Kamp- 
mann was étranger to the judgment, and défendant daims under the 
Kampmann title. The sale to Kampmann was on the fourth day of 
November, A. D. 1873, 12 years before the institution of this suit. 
The property in the mean time has become of great value. 

The plaintiff Mrs. Oswald was bound to know that the purchase 
money for the land was not paid, as her deed recites and provides 
for suit, and now, after this lapse of time, she comes into coui't, and 
asks that she may hâve thèse lands baek. The incumbrance upon 
the land has been discharged by the purchase. She suffered the 
purchaser to rèst securely for 12 years, and now demands that the 
lands shall be decreed to her because the proceedings in the fore- 
closure suit were not in strict conformity to the laws of the state, 
which provided for service by publication. I aiïi aware of the rule 
that when proceedings are instituted not in accordance with the 
common law, viz., by actual service, that the provisions of the stat- 
ute are to be strictly constructed; and, further, of the proposition 
that no state can give extraterritorial eiïect to its laws, this doctrine 
is too well settled to require authorities, and will only cite Pennoyer 
V. Neff, 95 U. S. 714. And it may be questioned whether, had the 
suit been for an ordinary debt, evidenced by a note or account, the 
judgment would not be void for want of service. Back of this rule, 
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and based upon it, îs the idea that every person bas a right to his 
day in court; that is, shall be entitled to notice that action is being 
had that may affect his rights and property. This is a well-settled 
doctrine, but, like most other gênerai rules, may hâve its exceptions. 

In this case the phiintifif left the state knowing that this property 
was liable to be sold to pay this debt, and knowing, also, that the 
title under which she claimed made provisions on its face for the in- 
stitution of suit to foreclose the lien ; and if she saw fit to abandon 
the country, and pay no attention to the property, she ought not to 
be heard to complain if the law makes an exception to the gênerai 
rule in her case. In order to succeed, the plaintiff must show that 
the judgment was not voidable merely, but that it is and was abso- 
lutely void for want of jurisdiction over the person and of the prop- 
erty in question. The proceeding was instituted to foreclose the lien, 
but no actual seizure was made. The question, then, recurs, must 
there, of necessity, be an actual seizure of the property, as in cases 
when the proceedings are strictly in rem, in order to confer jurisdic- 
tion over the property within the territorial limits of the state, in case 
of an absconding party or debtor ? 

In the case of Pennoyer v. Neff it is stated that substituted service 
by publication may be sufBcient in "cases where the object of the 
action is to reach and dispose of property in the state, or some in- 
terest therein, by enforcing a contract or a lien respecting the same," 
etc. If this be the law, then the proceedings were not void, but void- 
able, at most. The suit was to enforce the contract of purchase not 
only, but to foreclose the specified vendor's lieu as contained in the 
contract of purchase, in which contract of purchase it is insisted that 
the légal title passed to plaintiffs' vendor. 

In reply to the authority as contained in Pennoyer v. Neff, it is 
said that the words referred to in the décision are but dictum. That 
may be true, as applied to that case, but, if the rule is based upon 
justice and right, we may reasonably expect that the doctrine will be 
applied whenever a case shall be presented requiring its application; 
and, really, it seems to me that there ne ver would be a more oppor- 
tune time to apply the rule than in the présent case. In the case 
cited from 18 Wall, it will be seen that the purchase was made by 
the attorney of plaintiff in tbat suit, and therefore the purchaser had 
actual notice; and stress was put upon that fact in declaring the title 
of the purchaser bad for non-compliance with the strict letter of the 
law in regard to substituted service ; or, in other words, substituted 
service upon a non-resident by publication, in a mère personal action, 
gave no jurisdiction over the person, and the court, therefore, had 
no power to appoint a guardian of the minor whose rights were sought 
to be affected. 

Taking the view of the case as above BUggested, in Pennoyer v. Neff, 
the district court being a court of gênerai jurisdiction, and, for the 
purpose of foreclosing the lien, having jurisdiction of the res, it foUows 
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that the judgment was not absolutely void, and, wbether voidable, ît 
is not necessary to inquire. 

The cases cited by plaintiflf's counsel in 10 and 18 Wall, go far 
towards establishing the doctrine claimed by the plaintifif, viz. : that, 
in Personal actions, substituted service upon non-residents will not 
confer jurisdiction over the person, and that, in proceedings in rem, 
there should be an actual seizure of property in some way authorized 
by law, in order to confer jurisdiction of the res. The peculiar f acts in 
this case justify the most libéral construction consistent with law, and 
as the suprême court bas said in Pennoyer v. Ni'ff, 95 U. S. 714, that 
proceedings to foreclose a lien are in their nature proceedings in rem, 
I am disposed to regard the announcement as made upon due considér- 
ation, coming as it does from the highest court in the Jand, although 
not necessary to a décision of the case, and seemingly not in accord 
with previously announced doctrine, It will be noticed, however, that 
in the case of Cooper v. Reynolds, 10 Wall. 317, the language is : "So, 
also, while the gênerai rule, in regard to jurisdiction in rem, requires 
the actual seizure and possession of the res by the ofiScer of the court, 
such jurisdiction may be acquired by acts which are of équivalent 
import, and which stand for and represent the dominion of the court 
over the thing, and in effect subject it to the control of the court." 
And then states that "among this latter class is the levy of a writ of 
attachment, or seizure of real estate, wbich, being incapable of re- 
moval, and lying within the territorial j urisdiction of the court, is, for 
ail practical purposes, brought under the jurisdiction of the court by 
the oÊScer's levy of the writ, and return of that fact to the court. So 
the writ of garnisbment or attachment, or other form of service, on a 
party holding a fund which becomes the subject of Utigation, brings 
that fund under the jurisdiction of the court, though the money may 
remain in the actual custody of one not an officer of the court." 

ïhese are some of the exceptions to the gênerai rule, and I am con- 
strained to regard the déclaration in 95 U. S. as giving another ex- 
ample of departure from the gênerai rule. If this is a correct view, 
then, as this is a collatéral attack, the matters relied upon to defeat 
defendant's title are but irregularities, and do not render the judgment 
void. The view hère taken is supported by the whole ténor of the 
opinion of Justice Field in Pennoyer v. Neff, 95 U. S. 714, and is 
fully sustained by Justice Moore in the well-considered case of BaU 
tle V. Carter, 44 Tex. 485. 

I will, however, proeeed to consider the objections raised to the 
validity of the judgment assailed in this cause, and by this collatéral 
attack. 

The objections raised to the validity of the judgment are as fol- 
lows : The défendants were not résidents, and suit was instituted by 
substituted service; and — 

First, The citation for publication commanded the publication in 
the San Antonio Express. It is insisted that it should bave com- 
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manded publication in some newspaper published, and that it does 
not affirmatively appear that the San Antonio Express was a news- 
paper, or what it was. At the date of this citation the law upon the 
subject of légal notices was that the governor of the state should 
designate in what papers légal notices of that character should be 
published. The district court being a court of gênerai jurisdiction, 
regularity will be presumed unless the contrary appears; and this 
rule would seem to require that the presumption be indulged that the 
governor had discharged that duty, and had designated the San An- 
tonio Express as the paper, and that the officer had followed the 
désignation. See Laws 1870; Act August 13, § 13. 

The second objection is that the officer's return as to the mode of 
service is not sufficient, in that it states as a faet that publication 
was made for four successive weeks, etc., wben it is contended that 
the return should bave stated the days upon which the publications 
were made, so that the court could détermine whether the notice had 
in fact been published for four successive f uU weeks. Under the rul- 
ings of the suprême court of this state, I think probably, if there 
had been an appeal or writ of error to reverse, the proposition would 
hâve been sustained; but I hâve found no case that goes to the ex- 
tent of holding that such judgment was void when coilaterally at- 
tacked, as in this case. The record does not affirmatively show a 
want of publication for four successive weeks. Therefore, in a col- 
latéral attack, the presumption is that the publication was, as stated 
in the return, for four successive weeks before the return-day. 
Lau-ler v, White, 27 Tex. 253. It will be noticed that each case re- 
ferred to in the Texas Eeports is where the judgment was directly at- 
tacked, or when the record affirmatively showed the insufficiency of 
the service and return. 

Judgment for the défendant. 



Hughes v. Dundee Moetgage & Trust Investmbnt Co. (No. 1,065.) 
{Circuit Court, D. Oregon. July 12, 1886.) 

1. EbROR— JUDOMENT NOT SuSPBNDBD BT. 

A writ of error is in the nature of a new suit to set aside or annul a judg- 
ment for error of law apparent on the face of the record, and pending the 
same the judgment is in full force and efEect as a bar or an estoppel. 
2 Same— Inconsistent Positions in Court. 

A party who takes a position in the course of a litigation is estopped to act 
inconaistently therewith, so long as the same is unretracted, and this includes 
the case of oue who, having taken a judgment of this court against himself 
to the suprême court on a writ of error, attempts, while said proceeding is 
still pending, to plead said judgment in bar of an action against himself by 
the plaintifiE therein. 

Action to Eecover Money. 
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Ellis Hughes, pro se. 

Earl C. Bronaugh, for défendant. 

Deadt, J. This action is brought by the plaintiff, a citizen of Or- 
egon, against the défendant, a corporation of Great Britain, torecover 
for his services as an attorney, in mailing 554 certificates of title to 
real property, the sum of $11,222.74, with interest from January 31, 
1880, to date, amounting in ail to $15,350.19. The case was before 
this court ou March 31st, on a demurrer to the fifth défense to the 
action, alleging a former action and judgment therein, between the 
same parties, for the same cause of action, when the demurrer was 
overruled. 26 Fed. Eep. 831. It is now before the court on a mo- 
tion to strike out certain parts of the replication, including the third 
reply to said fifth défense, and a demurrer to the reply to the fourth 
défense, and the first and second replies to said fifth défense. 

The motion to strilie out the allégations in the replication num- 
bered from 1 to 9, inclusive, and the third reply to the fifth défense, 
is allowed. The motion to strike out the allégation numbered 10 is 
disallowed. 

The first allégation is an immaterial qualification of a déniai that 
the plaintiff ever advised défendant as to its amalgamation with the 
Oregon & Washington Trust Investment Company. The second, 
third, and fourth ones are statements of fact, evidentiary in their 
character, tending to show that the défendant knew the relations 
between the plaintiff and said trust company, and the liability of 
the latter to him for services rendered as alleged in the complaint. 
The fifth one is to the effect that said trust company was solvent at 
the time of said amalgamation, and that the plaintiff had no inter- 
est to promote the same. The sixth, seventh, and ninth ones are 
parts of the first reply to the fifth défense, and are conclusions ôf law 
merely. The tenth one is what is left of said reply, and is now a mère 
déniai of the alleged bar of the former judgment. 

The third reply to the fifth défense is to the effect that, at the 
time of bringing the former action mentioned in said fifth défense, 
the plaintiff did not know that he had the claim set forth in the 
complaint herein, or that the same existed, until issue was joinedi 
in said former action. Apparently this isa sham reply, and, whether 
80 or not, it is certainly immaterial. If this claim is a part of the 
cause of action or claim on which the former action was brought, as 
alleged in said fifth défense, it makes no différence, so far as such dé- 
fense is concerned, whether the plaintiff was then aware of its exist- 
ence or not. 

The fourth défense allèges that the making of each of said certifi- 
cates of title was a separate and distinct transaction, and that 
$8,839.70 of the claim made for such service accrued more than six 
years before the commencement of this action, which is therefore so 
far barred by the lapse of time. The reply thereto is merely a de- 
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niai of tliG facts set up in tlie défense concerning the maMngof thèse 
certificates, and that $8,819.70 of the claim therefor accrued more 
than six years before the commencement of this action. The de- 
murrer to this reply is overruled. 

The first reply to the fifth défense is a confession and avoidance of 
the same, the matter of avoidance being that, within 10 days from 
the eiïtry of the jadgment in said former action, and before the com- 
mencement of this one, the défendant "removed said cause," by a 
writ of error, to the suprême court of the United States, alleging that 
the judgment therein was erroneous and contrary to law, and ought 
to be reversed; and that said défendant gave the proper bond, and 
cansed said writ of error to become a supersedeas, and the same is 
still pending in said suprême court; wherefore said judgment is not 
a final one, nor a bar to the maintenance of this action. 

In his argument in support of this reply the plaintiff has gone over 
much ground, and coUated many authorities touching the subjeot. 
Briefly, the argument is: (1) A judgment of the circuit court, to 
which a writ of error lies from the suprême court, is not, in the nature 
of things, a final judgment, that can hâve the effect of a bar or an 
estoppel, the proceeding in the suprême court on the writ of error be- 
ing merely a continuance of that in the circuit court; and, (2) irre- 
spective of the eiïect of the writ of error in the premises, under sec- 
tion 505 of the Code of Civil Procédure, which provides that an action 
is dêemed to be pending until its final détermination on appeal, or 
the time for an appeal has expired, a judgment of the circuit court 
cannot be pleaded' as a bar or an estoppel during the pendency of a 
writ of error thereon, or until the time for taking such writ expires. 
This question has been heretofore considered by me in Sharon v. HiU, 

26 Fed. Rep. 337, and Oregonian Ry. Co. v. Oregon R. é N. Co., 

27 Fed. Rep. 284, and a contrary conclusion reached. 

In speaking of the original modes of reviewing a judgment in an 
action at law, and a decree of a court of chancery or admiralty, it 
was said, in Sharon v. Hill, supra: 

"A judgHQent in an action at law could only be reversed and annulled for 
error appearing on its face. For this purpose a writ of error issued ont of the 
court above to bring up the record for exaniination. This was considered a 
new action to annul and set aside the judgment of the court below; and if 
the writ was seasonably sued ont, and bail to the action put in, it was a 
supersedeas, so far as to prevent an exécution from issuingon the judgment, 
pending the writ of error, but left it otherwise in f ull force between the par- 
ties, eitijer as a ground of action, a bar, or an estoppel. 2 Bac. Abr. 87; 3 
Bl. Comm. 406; Raîlway Co. v. Twomhly, 100 U. S. 81. But in the equity 
and admiralty courts the remedy for an erroneous decree is an appeal, which 
removes the whole case into the court above for trial de novo. There is no 
decree left in the lower court, and pending the hearing on appeal there is no 
decree in the case, and there can be no estoppel by reason thereof." 

In the case of Raihvay Go. v. Twomhly, supra, the matter is not 
discussed, but disposed of by the simple statement of the rule that a 
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judgment takentoan appellate court on a writ of erroris notthereby 
vacated, but "continues in force until reversed." In pursuance of a 
statute of Colorado, Twombly obtained a judgment against tbe rail- 
way Company for damages for causing the death of her husband, which 
was affirmed in the suprême court of the territory. The record was 
then taken to the suprême court of the United States on a writ of er- 
ror from that court, and, pending this proceeding therein, the statute 
authorizing the widow to maintain the action was repealed. On this 
account tbe court, on the hearing, was asked to instruct the court 
below "to dismiss the suit," as there was no longer any statute nn- 
der which it could be maintained, for the reason that in error, as on 
appeal, the détermination of the court below is vacated, and tbe case 
is pending for retrial in tbe court above. 

In disposing of the case, after stating there were no errors in the 
record atfecting the judgment, Mr. Chief Justice Waite said: 

"Neither can we, as is asked, send the case back to the court below, with 
instructions to enter a judgment of nonsuit, because since the judgment be- 
low, and while this writ of errer lias been pending, the statute authorizing 
the action has been repealed. A writ of error to this court does not vacate 
the judgment below. That continues in force until reversed, which is only 
done when errors are found in the record on whicli it rests, and which were 
committed préviens toits rendition. Hère there are no such errors. Ail we 
can do, therefore, is to afflrm the judgmeiit, and send our mandate to that. ef- 
fect to the court below." 

See, also, on tbis point, Saye v. Harpenâmg, 49 Barb. 174; Harrîs 
V, Hammond, 18 How. Pr. 123; NUI v. Comparet, 16 Ind. 107; Curtis 
V. Donnell, 3 Mont. 214; Fredericks v. Clark, Id. 260. 

But tbe contrary rule obtains in an appeal, as is clearly stated in 
the case of The Gen. Pinkiiey, 5 Cranch, 281. This vessel was con- 
demned in tbe circuit court for tbe violation of a statute prohibiting 
intercourse with certain ports in St. Domingo. The case was taken 
to the suprême court of the United States by appeal, and before it 
was heard there tbe statute expired by its own limitation. Counsel 
for tbe government claimed an afQrmance of tbe decree of the court 
below, notwithstanding tbe lapse of tbe statute in tbe mean time, as 
if it was a case of a commpn-law judgment in tbe appellate court on 
error. But the court held otherwise, Mr. Chief Justice Marshall 
saying : 

"Thé majority of the court is clearly of opinion that, in admiralty cases, 
an appeal suspends the sentence altogether ; and that it is not res adjudicata 
until the final sentence of the appellate court be pronounced. The cause in 
the appellate court is to be heard de novo, as if no sentence had been passed. 
* * * The court is therefore of opinion that this cause is to be considered 
as if no sentence had been pronounced ; and if no sentence had been pro- 
nounced, it has long been settled,on gênerai principles, that after the expira- 
tion or repeal of a law no penalty can be enforced, nor punishment inflicted, 
for violations of the law committed while it was in force, unless some spécial 
provision be made for that purpose by statute." 
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In eaoh of thèse cases the right to maintain the action depended 
on a statute which in the one case was repealed, and the other expired, 
after the détermination of the cause in the court below, and prier to 
the giving of judgment in the appellate court; but owing to the dif- 
férence in procédure, and the différence in the effect of that procédure, 
on the détermination of the court below, a directly opposite resuit 
was reached. In the one case the action had, so far, ended in a 
judgment, which continued in force, notwithstanding the writ of error, 
and therefore it did not fall with the repeal of the statute. It was no 
longer an action pending, but a. fait accompli. 

Nor does the case of Cokens v. Virginia, 6 Wheat. 405, teach any- 
thing to the eontrary of this. That was a writ of error from the su- 
prême court to a court of Virginia for the purpose of examining a 
judgment of the latter given in a case in which the state was the 
plaintiff. Counsel for the state, relying on the technical rule that a 
writ of error is a proceeding in the nature of a new action, and not a 
mère continuation of the one in which the judgment was given, con- 
tended that, under the eleventh amendment, which provides: "The 
judicial power of the United States shall not be construed to extend 
to any suit in law or equity commenced or prosecuted against one of 
the United States, by citizens of another state, or by citizens or sub- 
jects of any foreign state, " — the court had no jurisdiction in the prem- 
ises. But the court held that the "suit" mentioned in the amend- 
ment was a proceeding commenced against a state by an individual, 
"for the purpose of establishing some claim against it by the judg- 
ment of a court;" and that a suit commenced by a state against an 
individual, the final record of which, in due course of law, is trans- 
ferred to or brought before the suprême court, "not for the purpose 
of asserting any claim against the state, but for the purpose of assert- 
ing a constitutional défense against a claim made by a state," does 
not thereby become a suit "commenced or prosecuted" against such 
state, within the purpose of the amendment. And, in conclusion, Mr. 
Chief Justice Marshall says : 

"It is, then, the opinion of the court that the défendant wlio removes a 
judgnoent rendered against hira by a state court into this court, for the pur- 
pose of re-examining the question whether that judgment be in violation of 
the constitution or laws of the United States, doés not commence or prosecute 
a suit against the state, wliatever may be its opinion, when the effect of the 
writ may be to restore the party to the possession of a thing which he de- 
mands." 

At common law a writ of error is the mode ôf proceeding by which 
a court exercises its appellate jurisdiction over the judgment of an 
inferior court given in an action at law. The action is not retried, as 
on an appeal proper. The record of the proceeding is simply examined 
for the purpose of ascertaining if there is any error in law therein. 
The writ is a commission by which the judges of the appellate court 
are authorized to examine the record of the lower court, and affirm 
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or reverse its iudgment, according to law. Cohens v. Virginia, 6 
Wheat. 409. And while it may not be an original "suit," in the 
sensé in which that term is used in the eleventh amendment, which 
was intended to prevent individuals from asserting claims against a 
state in the national courts, or otherwise than as it might allow, it ia 
in no sensé a mère continuance or prolongation of the action, the judg- 
ment in which it is brought to review. In this respect it is similar 
to a suit in equity to set aside a judgment between the same parties 
in an action at law ; and, like it, it is so far an original, adverse, cor- 
rective proceeding, the mère bringing of which in no way modifies the 
force and effect of the judgment in question. 

But the plaintiff insists that the îatter part of section 505 of the 
Code of Civil Procédure, which déclares that an action shall be deemed 
pending until its final détermination on appeal, is, by virtue of sec- 
tion 721 of the Eevised Statutes, which déclares that the laws of the 
state, except where the law of the United States otherwise provides, 
shall be a rule of décision, in trials at pommon law, in this court, in 
cases where they apply, applicable to this case; and that by virtue 
thereof the former action between thèse parties is now pending in the 
suprême court of the United States, and the judgment of this court 
therein is suspended, and of no force, either as a bar or an estoppel, 
between the parties thereto. 

Section 691 of the Eevised Statutes provides that "&\l final judg- 
ments of any circuit court," when the matter in dispute exceeds a 
certain amount, "may be re-examined, and reversed or afi&rmed, in 
the suprême court, upon a writ of error." The judgment in question 
was removed to the suprême court under this section. At common 
law, and in contemplation of this statute, it was a "final" one. ïhe 
action terminated with it, and therefore it was no longer pending any- 
where or at ail. Moreover, no appeal could be taken from this judg- 
ment. By the law of the United States it could only be reviewed on 
a writ of error, and then only for error in law apparent on the face 
of the record. Eev. St. §§ 691, 1011. 

Admitting, then, that the force and effect of the judgment in the 
former action between thèse parties is, under section 721 of the Ee- 
vised Statutes, to be ascertained by référence to the law of the state, 
where the same applies, this appears to be a case in which such law 
does not apply. It does not apply because the judgment cannot be 
the subject of an appeal, and because its review in the appellate court 
is otherwise provided for by the law of the United States. 

The demurrer to this reply is sustained. 

The demurrer to the third reply to the fifth défense raises the 
question; is the défendant estopped to assert the validity and binding 
force of the judgment in the former action, after having removed the 
same to the suprême court on the allégation that it is erroneous and 
ought to be reversed? Or, more correotly speaking, is the défendant 
preclvded from pleading this judgment as a bar to this action while 
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he is seeking to reverse the same on error in the suprême court? It 
is well setirled that the law ■will not allow parties to assume incon- 
sistent positions in the trial or the progress of a cause; and when 
two or more inconsistent courses are open to a partj* he must eleot 
which, if either, he will pursue, and thereafter he is precluded or 
estopped from resorting to the other. For instance, a party cannot 
claim the benefit of a judgment and at the same time maintain an 
appeal from it. Kelly v. Bloom, 17 Abb. Pr. 229; Bennett v. Van 
Syckel, 18 N. Y. 483 ; Lentz v. Lamplugh, 12 Pa. 346 ; Eaton's Appeal, 
83 Pa. St. 155; Vail v. Remsen, 7 Paige, 206. 

In discussing the subject of "Inconsistent Positions in Court," Mr. 
Bigelow says, (Big. Estop. 601:) "It may accordingly be laid down 
as a broad proposition that one who has taken a particular position 
in the course of a litigation must, while that position remains unre- 
tracted, act consistently with it." When the défendant pleads this 
judgment in bar of this action, the act is certainly inconsistent with 
the pending proceeding heretofore instituted by it to hâve the same 
set aside as being erruneous. There can, it seems to me, scarcely 
be a doubt as to this. It is olear, both on reason and authority, 
that, if the judgment had been in its favor, it could not maintain a 
writ of error to reverse it and also an exécution to enforce it. But 
setting it up in bar of this action is a mode of enforcing it, or making 
use of it, that may be quite as bénéficiai as an exécution thereon. 
In the one case it is used as a sword, and the other as a shield, but 
in either as a valid judgment that the défendant by its act adopts 
and affirms as lawful and just. Yet either of thèse proeeedings is 
equally a direct contradiction of the allégation that the judgment is 
erroneous and illégal, and on which the défendant is now seeking to 
hâve it annulled and held for naught. 

It may be said that thèse inconsistent positions hâve not been 
taken in the same proceeding, and therefore they do not affect one 
anothor, and the rule does not apply. It is literally true that the 
writ of error was not taken in the action in which the judgment is 
pleaded in bar; but both acts hâve relation to the same judgment, 
and occur in the course of the litigation, between the same parties, 
ooncerning the same subject-matter or demand, — the claim of the 
plaintiff for compensation for services alleged to hâve been rendered 
the défendant as an attorney. 

It is admitted that no case has been cited or found that is directly 
in point. However, in my judgment, the gênerai raie formulated by 
Mr. Bigelow, and cited herein, as well as the current of the authori- 
ties given inchapter 24 of his work on Estoppel, include this case. 
For instance, in Glover v. Benjamin, 73 111. 42, it was held that a 
party who caused a decree, which properly protected his interest in 
the subject of the suit, to be reversed, on the ground that it was given 
without his consent or request, was estopped to complain of a second 
decree in which such interest was left unnoticed. And in Raïlway 
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Co. V. McCarthy, 96 U. S. 267, Mr. Justice Swatne, in speaking of 
an attempt of the railway company on the hearing in the suprême 
court to excuse itself for tbe non-performance of a contract to carry 
certain cattle on the ground that the act would hâve been a violation 
of the Sunday law of West Virginia, when it appeared that on the 
trial in the court below it had relied on the fact that it was impossi- 
ble to forward the cattle on Sunday for the want of cars, said : 

"This point was an after-thought, suggested by the pressure and texigen- 
cies of the case. Where a party gives a reason for his conduet and décision 
touching anything involved in a controversy, he cannot, after litigation has 
begun, change bis ground, and put his conduet upon anotber and différent 
considération. He is not permitted thus to mend his hold. He is estopped 
from so doing by a settled principle of law." 

On the whole, I am of the opinion that the demurrer to this reply 
is not well taken, and should be overruled; and it is so ordered. 



HuoHBS V. Dundee Mobtgaoe & Tbust Investuent Go. (Three 
Cases. Nos. 1,066, 1,069, 1,197.) 

(OircuU Court, D. Oregon. July 12, 1886.) 

Deady, J. Thèse three cases were argued and submîtted with the 
foregoing one. In No. 1,066 the plaintiff claims $5,651.03, with in- 
terest from January ], 1882, for making 347 other certiflcates of title 
for said trust company. 

In 1,069 he claims $5,890, with interest from the same date, for 
making 297 certiflcates of title for the défendant. 

In 1,197 he claims $8,839, with interest from January 30, 1880, 
for services in paying out and delivering for said trust company 
$262,866, on 322 loans made by it before that time. 

In each of thèse cases the défendant pleads the judgment in the 
former action between the parties as a bar, to which the plaintiff 
makes the same replies. The questions arising on the motion to 
strike out portions of the replication, and the demurrers to the re- 
plies therein, are the same as in 1,056, and are disposed of accord- 
ingly for the reasona therein given. 
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United States v. Morgan and others. 
{District Court, 8. D. New York. June, 1886.) 

1. Official Bond— Surettes— Disbuksing Offioees— Spbcipio Appbopkiatioot 

— Unauthobized Paymbnts— Mingling Accounts— Débits Cancelbd. 

Bisbursing offlcers of the treasury are not authorized to draw, nor the treas- 
urer to pay, from the spécifie appropriations, any other sums than those au- 
thorized by law on account of the appropriations respectively. 

2. Samb — Case Stated. 

M. was disbursing offlcer, as chief of the bureau of accounts, in the depart- 
ment of state. As such, he gave a bond, with the défendants as sureties, for 
the faithful discharge of his duties. Moneys for spécifie purposes, appropri- 
ated by congress, were placed to his crédit by the treasurer, during several 
years. M., during the same time, received considérable moneys monthly for 
issuing passports, which was not a part of his oiHcial duty as disbursing of- 
ficer, and for which the sureties were not liable. M. was in the habit of using 
current receipts from pasaport moneys to pay current claims upon his treas- 
ury account, and at the end of the month he drew upon his treasury account 
in order to pay to the treasury the amounts due to the government for 
passport moneys. Upon M.'s death, in January, 1884, his treasury account 
was found about $17,000 short, and during the period covered by thèse ac- 
counts he had drawn from it about f 39,000 for paying into the treasury his 
passport moneys. Each draft, and a letter accompanying it, stated that pur- 
pose, and the treasurer accordingly debited the appropriations account, and 
credited the same ;to M. in the passport account. Èeld, that the drafts on the 
appropriations account to pay passport moneys were unauthorized, illégal, and 
void; and no change in the actual money in the treasury appearing, held, that 
the débits chargea against the appropriations account were unauthorized; 
that the sureties were entitled to hâve them canceled , and the accounts being 
readjusted accordingly, and there being no déficit in the appropriations ac- 
count, a verdict was directed for the défendants 

Suit on an Officiai Bond. 

Q. E. P. Howard, Asst. U. S. Atty., for plaintif. 
Geo. Bliss, Jr., for défendants. 

In directing a verdict for the défendants, the court ruled substan- 
tially as followB : 

Brown, J. The défendants in this action, who are the sureties in 
Mr. Morgan's bond for "the faithful discharge of his duties," are an- 
swerable only for his acts as a disbursing agent, as chief of the bureau 
of accounts in the department of state. Besides performing this duty, 
Mr. Morgan, at the same time, by the direction of the secretary of 
state, received moneys for the issuing of passports, to the amount of 
from eleven to fifteen hundred dollars per month. His acts in the 
latter capacity, it is conceded, were inde pendent of his duties as dis- 
bursing clerk, and the sureties in his bond are in no way answerable 
for any misappropriation of the passport moneys. 

As disbursing clerk, he had charge of, and disbursed, certain funds 
appropriated by congress, from time to time, for spécifie purposes. 
For the amounts thus appropriated warrants were drawn by the sec- 
retary of the treasury upon the treasurer of the United States, di- 
recting that the amounts appropriated on account of thèse particu- 
lar funds be placed to the crédit of Mr. Morgan, for that purpose, on 
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the books of the treasury. Sach crédits were aceordingly given him 
by the treasurer, from time to time, from May, 1875, until Mr. Mor» 
gan's sudden death, in January, 1884. 

Under the provisions of Eev. St. §§ 3620-3623, Mr. Morgan was 
not authorized to draw, nor the treasurer to pay, from thèse appro- 
priations or crédits, any sums other than those authorized by law, 
on account of the appropriations respectively. Each sum placed to 
his crédit, under the warrants above referred to, constituted a spécifie 
fund, which eould not be legally appropriated to any other purpose 
than that authorized by law. 

The accounts of Mr. Morgan were made up, from time to time, by 
the accounting officers of the treasury, from the vouchers returned 
to them by him, as respects each' fund. Thèse accounts, from 1882 
to 1884, cover 11 différent appropriations, upon which, after his death, 
a total déficit was ascertained, amounting to $16,860.07, for which 
the défendants, as sureties, hâve been sued. In the varions balances 
struck before his death, from time to time, no account was taken of 
any moneys that might be then remaining in the treasury undrawn 
and applicable to thèse accounts. The balance as to each fund, as 
it appears on the treasury accounts, represents, therefore, only the 
àmount of the appropriation that appeared to be unexpended and then 
iri Mr. Morgan's hands. There is no évidence that any demand was 
ever made upon him to pay over thèse balances, or to cover the same 
into the treasury. In the final account, made up by the treasury of- 
ficers after Mr. Morgan's death, howerer, crédit was given to him for 
what moneys were found remaining in his appropriations account 
with the treasurer; and also for the sum of $5,873.83 cash found in 
his safe, after first applying $1,279 to the account of passport moneys 
and proceeds from the sales of Statutes, which his mémorandum 
showed to be due to the government on the latter accounts for the cur- 
rent month. 

The évidence shows that Mr. Morgan did not deposit in his appro- 
priations account with the treasurer any of the moneys received from 
passports, or the sales of Statutes. The évidence indicates that his 
practice was frequently to make use of the current passport moneys 
in his hands to pay claims upon him as disbursing offieer, instead ôf 
drawing upon the spécifie appropriation in the treasury account for 
the latter purpose. Then, at the end of each month, he would draw 
upon his account with the treasurer a check for the amount of money 
received from passports and the sales of Statutes during the current 
month, making this check payable also to the treasurer; and he 
would send this check to the treasurer, with a letter stating that the 
check was drawn in payment of passport moneys received by him for 
the current month for deposit with the treasurer. The check, also, 
on its face, showed the same purpose. Thèse checks were thereupon 
debited against Mr. Morgan in the appropriation account. The 
amount of the checks for passport moneys thus debited against his 
v.28F.no.l— 4 
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account as disbursing officer, during the 18 months in which the bal- 
ance now sued for acorued, amounted to about $29,000. If those 
débits were not lawfuUy made, or if the défendants, as sureties for 
Mr. Morgan as disbursing- officer, are entitled to hâve those débits 
canceled, so far as they affect the défendants, then the accounts will 
show nothing due from him as disbursing officer, aad the plaintiffs 
would not be entitled to recover in this action. 

From what bas been said, it is manifest that Mr. Morgan did not 
keep distinct his transactions as respects the two classes of funds, as 
required by law. He used passport moneys in his possession to pay 
légal demands upon the other funds in the treasury, and he after- 
wards drew checks upon the spécifie appropriations account, for the 
purpose of paying into the treasury the passport moneys which he 
was bound to turn over to the government. This course of procéd- 
ure was unauthorized and illégal. No harm, indeed, would corne 
from it, and no loss to any one, provided the checks thus drawn on 
the treasurer were no greater than the amount of cash received from 
passport moneys that he had already applied in pay ment of claims 
on him as disbursing officer. But the whole balance now claimed 
against thèse sureties arises in conséquence of the fact that thèse 
amounts were not the same, and because his checks on the treasurer 
were so much in excess of the amount of passport moneys that he 
had applied upon the appropriations account. Apparently, he mis- 
applied a certain amount of passport moneys to his own use, and 
drew upon his appropriations account to make good to the treasury 
the passport deficiency. 

The drawing of thèse drafts on the treasurer was doubtless a vio- 
lation of the terms of the défendants' bond for "the faithfal discharge 
of his duties as disbursing officer." And if, bymeans of thèse drafts, 
the United States had been deprived of any moneys, or had sustained 
any pecuniary damage, or any moneys had, in the language of Mr. 
Justice Blatchford, in the case of Morgan v. Van Dyck, 7 Blatchf . 147, 
"been withdrawn from the custody of the treasurer," and thus lest 
to the government, the défendants would bave been answerable for 
the deficiency shown. The évidence is clear, however, that there was 
no withdrawal. The balances in the treasury were unchanged.' Pre- 
cisely the same money was in the treasurer's hands after thèse drafts 
as before. There is no évidence that, up to the time of the commence- 
ment of.this action, there had been any change as respects the amount 
of moneys in the treasury by reason of thèse drafts, or of the débits 
made in conséquence of them against Mr. Morgan's account as dis- 
bursing officer. 

The drafts were clearly unlawful. The débits based on them were 
equally unlawful. On their face, the draft and the letter showed this 
illegality. The letters stated explicitly that Mr. Morgan had col- 
lected the amount named "during the current month for passport 
moneys," and that he deposited them with the treasurer; that is, by 
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means of the draft inclosed. But, in fact, Mr. Morgan deposited 
nothing. He added nothing to the money in the treasury. Instead 
of depositing money, or its équivalent, as he was bound to do, he nn- 
lawfully drew a check against his disbursing account, which it was 
illégal to appropriate to any such purpose. The treasurer thereupon 
debited one account and credited the other. The only change made 
by those acts was a matter of book-keeping. The moneys in the 
treasury remained precisely as bef ore. The amount now sued for has 
never been withdrawn from the treasury. It was illegally debited 
against the disbursing officer's account. In the eye of the law, thia 
illegality was known to the treasurer; and, as against Mr. Morgan's 
sureties, who are not liable for the passport moneys, such a débit must 
be treated as a void act. 

In the case of différent sets of sureties for the same oflBcer, during 
différent terms of oflSce, it has been repeatedly adjudicated by the su- 
prême court that, by no act of the officer, or of the treasury depart- 
ment, or of both combined, can officiai moneys, coUected by the offi- 
cer and paid into the treasury department during one term of office, 
be appropriated tothe accounts of the other term, to the préjudice of 
the sureties for the respective terms. V. S. v. January, 7 Cranch, 
572, 575 ; U. S. v. Eckford, 1 How. 250, 262 ; Jones v. V. S., 7 How. 
681, 688. The same was held alsoin the récent case oi State v. Mid- 
dleton, 57 Tex. 185. Murfrée, Off. Bonds, § 291. 

The same prineiple is applicable to the présent case. The évidence 
shows that there is no déficit and no défalcation as respects the dis- 
bursing accounts, for which alone the défendants became liable a» 
sureties. The déficit is solely in the passport funds, for which the 
défendants never became sureties, The government havingtaken no 
security for Mr. Morgan's acts as respects passport moneys, stands 
itself as its own surety for his acts in regard to those moneys. The 
situation is the same as though there were two sets of sureties, — the 
government, for the passport funds; and the défendants, for the dis- 
bursing account. Mr. Morgan, by his drafts on the treasurer, under- 
took to appropriate a part of the disbursing account to the discharge 
of his independent obligations for passport moneys. The treasurer 
concurred in the act witb full knowledge of the facts. But he parted 
with no money. He only made the corresponding entries in the 
books. The act was a fraud on the défendants, as sureties, and illé- 
gal as respects ail who concurred in it. Having parted with nothing, 
the United States, in making up its account of the balance due on 
Mr. Morgan's disbursing account, cannot claim the benefit of those 
illégal débits, to the préjudice of the sureties. The latter are entitled, 
as in the case of U. S. v. Eckford, supra, to hâve the disbursing ac- 
counts restated, and the illégal débits canceled. Upon such a read- 
justment, the évidence is clear that nothing would be owing on the 
disbursing account; and a verdict should therefore bedirected for the 
défendants. 
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BiOHABDYiLLi: and otbers v. Thobp and others. 
{Circuit Court, D. Zansas. June 9, 1886.) 

1. Inbians— Deed of Indian Land— Evidence. 

Where a deed of lands purports to hâve been executed by the heirs of a 
deceased Indian, neither the "certiflcate of identity" required by the interior 
department, nor the formai approval of said deed by the secretary of that de- 
partment, are coinclusive on the United States courts as to the identity of the 
grantors. 

8. Samb — Validity of Deed. 

When the validity of such a deed is in issue before said courts, and the 
proofs show that the grantors therein falsely personated the real heirs, and 
thereby actualljr misled the officiai who approved the conveyance, the deed 
will be held void. 

At Law. 

Beeson é Baker and Brayman é Sheldon, for plaintiffs. 

r. M. Carroll and W. T. Johnson, for défendants. 

Brewbe, J. Thia question ia presented: One Pa-pee-ze-sa-wah 
waa the patentée of landa in Miami county. He was a member of 
the confederated tribea of Kaskaskia and Peoria, Piankeshaw, and 
Wea Indians. He died about 1857, unmarried, childless. The 
plaintiffs in this suit are bis heirs, both by the common law, and any 
known law that recognizes blood relationship as a rule of inheritance. 
In 1870 there was a deed made by Félix Waddle and Lonisa of this 
land to parties under whom the défendants claiin. That deed -was 
approved. It was accompanied by the certificate of the chiefs Bap- 
tiste Peoria and James Gharlie that Félix Waddle and Louisa were 
the sole heirs of Pa-pee-ze-sa-wah, and with that certificate went the 
approval of the secretary of the interior. And the question in the 
case ia whether that approved deed is good againat the unqueationable 
title by inheritance of thèse plaintiffs. 

The act of congreas providing for the allotment and patenting of 
thèse landa to the Indians in severalty authorized their sale under 
Buch regulationa and rules as should be prescribed by the secretary 
of the interior. In pursuance thereof, the secretary of the interior 
issued a séries of rules, one of which was to the effect that where the 
patentée was dead the deed should be accompanied by a certificate of 
the head chiefs that the grantors were the sole heirs of the deceased. 
Was that sufficient to diveat the real heirs of the décèdent of their 
title? Such action of the chiefs and the secretary of the interior 
would obviously not be sufficient, under the fédéral statute alone, be- 
cause that gives no authority to the secretary of the interior to pre- 
scribe rules and régulations by which other persons than those who 
held the title could divest the real holder of such title. He can say 
what évidence shall be submitted as to the competency of the grantor, 
his .ability to manage bis affaira, the fact that the money was paid, 
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that he acknowledged the deed, and ail kîndred mattera. But beyond 
that it gives him no power to act. He bad no judioial power to ad- 
judge a forfeiture, to décide questions of inheritance, or to divest the 
owner of his title withont his knowledge or consent. 

Neither can it be sustained, under the testimony, by any custom 
or law of thèse tribes. It does not appear from this testimony thai 
there was any tribunal to whom the question of heirship was in fact 
submitted, or that the chiefs had the power of making that détermi- 
nation. In that respect it differs from the case of Brown v. Steele, 
23 Kan. 672, where the Shawnee council was invested with certain 
judioial powers, and in -which proof of its action was made. The 
testimony hère fails to show that the chiefs had, by the custom, or 
what may be called the eommon-law, of the tribe, any such power as 
that of determining questions of inheritance, or that any inquiry or 
détermination was in fact made. There is testimony that Baptiste 
Peoria was head chief, and a man of marvelous ability, and, by 
reason of that wonderful ability, had become a sort of gênerai manag- 
ing agent for ail the individual Indians of thèse tribes. He assumed 
the care of ail their business, personal as well as tribal, and trans- 
acted it for them. Well, such testimony is not sufficient to render 
him the agent of any particular Indians, with autliority to sell their 
land without their knowledge, and in the name of somebody else. 
He was not a personal agent of the two Indians who were the heirs 
and owners of this land. He did not assume to be acting for them, 
but for Félix Waddle and Louisa, the grantors in the approved deed. 
The owners were entirely ignorant of the transaction; and, to bind 
them by his acts, there must be something more than the gênerai 
testimony that Baptiste Peoria was looked upon by ail the Indians as 
a sort of managing man for them. 

In this case it appears that one of thèse grantors, Louisa, was the 
blanket wife of Baptiste Peoria. She is living. She testifies that 
she knows nothing about this conveyance. She was asked the ques- 
tion whether Pa-pee-ze-sa-wah — this deceased Indian — was a rela- 
tive of hers. She answered that he was her boy. She was asked if 
he was her son. She said, "No." Then, if he was older than she 
was, and she said "Yes." She was asked what she meant when she 
said he was her boy, and she said she did not know; and it appears, 
beyond any question, that they belonged to différent tribes in that 
confederated band. There was no blood relationship between them. 
He was older than she, and while she, in answer to one question, 
said that he was her boy, she did not explain what she meant. 
Baptiste is dead. The other chief (Charlie) testifies that he knowa 
nothing about the matter. He was in the habit of signing every- 
thing that Baptiste brought to him. 

There is raised a very strong suspicion, notwithstanding the testi- 
mony in regard to Baptiste's good character, that it was a transaction 
in which, representing bis blanket wife and her brotber to be the 
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heirs, he sold the land, and pocketed tbe proceeds. If there was 
any doubt àbout the matter of heirship, or any fair excuse which, ia 
my judgment, woald justify snstaining the validity of this approved 
deed as against thèse heirs, I should deem it my duty to sustain it. 
Bnt the testimony is very clear, and by a multitude of witnesses. 
Judgment will bave to go for the plaintifs. 



B188ELL 0. TOWNSHIP OF Spring Vallby. 
{fivrcvU Cowrt, V. Eansa». June 8, 1886.) 

MuNiciPAi. CojiPOBATiONS— Bonds — Actioiî— Pi^bading — Fobgbht. 

An allégation that municipal bonds were duly Issued and registered is con- 
clusive, on demurrer to a pleading which allèges the forgerj' of the bonds. 

Action to Eecover the Money Due on Town Bonds. Answer.alleging 
that clerk's signatqre to the bonds was forged. Demurrer to answer. 
Alfred Ennis, for plaintiff. 
Rossington, Smith é Dallas, for défendant. 

Bbeweb, J. In this case, an action on townshîp bonds, a demurrer 
to the first count in the answer bas been argued. The pétition al- 
lèges that the bonds were issued and registered ; and, in respect to 
the registry, as the bonds were issued before the act of 1872 was 
passed, it détails that they were presented to the auditor, by him eer- 
tified, notice thereof given by him to the officers issuing the bonds, and 
that by them such notice was entered upon the ofiQcial records of the 
bonds. The first count in the answer avers that the signature of the 
eounty clerk to the bonds was forged, and that the seal of the county 
was not affixed by him. 

A case between the same parties, upon the same issue of bonds, 
went to the suprême court of the United States, and is reported in 110 
U. S. 162, 3 Sup. et. Rep. 555, in which the same answer was pre- 
sented, a demurrer to it overruled, and that ruling sustained by the 
suprême court. But in the opinion then filed that court said that the 
averments of the pétition respecting the auditor's certiiicate and the 
registration were insuflScient, in that they did not show that notice 
was given by the auditor to the officers who had in the first instance 
issued the bonds, or that such notice had been entered upon the officiai 
record. That averment is in this pétition. In other words, counsel 
hâve framed this pétition to meet the very omissions which the suprême 
court noticed. So the demurrer will hâve to be sustained, for a com- 
pleted registration is conclusive of the validity of bonds as against 
such a défense as this. Lewis v. Cominissioners, 105 U. S. 739. 
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Of course, the question as to res judîcata, which is presented in 
another count, is net affected by this décision. 

The demurrer will be sustained, and leave given to file an amend- 
ment to answer within 60 days. 



United States ex rel. Field v. Township of Oswego, Labette Co. 
(Oïrcuit Court, D. Kansaa. June 10, 1886.) 

1. MaNICIPAL CORPOBATIONS — BONDS— MANDAMUS — JUDaMENT— SATISFACTION. _ 

A writ of mandamus to enforce collection of judgment against a munici- 
pality on its bonds is in the nature of, and is legally équivalent to, the stat- 
utory writ of exécution. 

2. Bamb— Statuts of Limitations. 

The riffht to prosecute the writ for such a purpose is limited to the same 
period oftime within which exécution maybe sued out on a judgment against 
mdividuals.' 

Motion to Quash Writ of Mandamua. 
S. E, Brown, for plaintiff. 
Perkins <Jt Morrison, for défendant. 

Brewbe, J. Thèse are judgments rendered on township bonds 10 
years ago. The last proceedings upon thèse judgments were in 1878, 
and they yrere mandamus proceedings against the township ofQcers. 
Thereafter, from 1878 until 1885, more than six years, the plaintiffs 
and relators took no action thereon. Last fall an alternative writ was 
sued out against the county commissioners of the county of Labette; 
The question is whether those judgments were alive, so that any pro- 
ceeding could be had to enforce thcm. It is settled in this state, both 
by statute and décisions, that a judgment becomes dormant in five 
years, and that an exécution issued thereafter is abaolutely void. It 
is true that the statute provides that no exécution shall issue against 
a county, but the proeeeding by mandamus is one in the nature of an 
exécution for enforcing the collection of judgments against a munic- 
ipality. I think, by ail fair analogies, the same rule applies; and 
if a party holding a judgment against a municipality permits it to 
stand, without any effort to collect it by mandamus proceedings, for 
five years, the judgment becomes dormant, and there must be a re- 
vivor, which can only be had within a year, before any process can 
be obtained on that judgment. I cannot think it possible that the 
législature, by taking away the right to issue exécution against the 
county, meant that a judgment against a county should remain in 

'For a fuU discussion of the question of the statute of limitations, when it begins to 
mn, etc., see Kiiig Iron Bridge & Manufg Co. v. County of Otoe, 27 Fed. Kep. 800, and 
note, 801-807 ; and Barden V. City of Duluth, anfe, 14. 
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force îndefinitely. It bas provided that the judgment sbould be paîd 
by taxes, and the taxes enforced by mandamus. The mandamus is 
the équivalent of an exécution, and the same rule must obtain as to 
ail judgments which are permitted to stand for ûve years witbout 
process. They become dormant. 

The motion to quash will be sustained, and counsel eau note an 
exception to the order. 



United States v. Thdeber and others. 
(Bistnct Court, 8. D. New York. June, 1886.) 

1. CtrsTOMS DuTiEs — Nbcbssabt CoTERmas— Boxes — Act op Mâbch 8, 1883, § 
7 — Transportation to the United States — Appbaisement of Value — 
ExcEss OF Power — Défenses Availablb. 

Under section 7 of the act of March 3, 1883, (23 St. at Large, 633,) the ap- 
praiser is f orbidden to add the value of the usual or necessary boxes or cover- 
ings, in flxing the market value of the goods, i)rovided such boxes or cover- 
ings are only designed for use in the transportation of the goods to the United 
States. If the value of the boxes be added without flnding such other design, 
his appraisement, and the liquidation based upon it, ■will be void; and that 
défense will be available to the importer when sued for the duties as thus 
liquidated. "Use in transportation to the United States" includes transpor- 
tation to the consumer, so long as the boxes are not broken. But the ap- 
praiser is authorized to inquire into the design of the boxes or coverings, and 
if he flnds them designed for other than transportation uses, his flnding, and 
the liquidation basedupon it, cannot be reviewed in a suit to enforce payment 
of the duties; but only in a suit by the importer against the coUector to re- 
cover back after payment. In no case is the value of the coverings to be 
added to thatof the goods. If dutiable at ail, they are dutiable at the rate of 
100 per cent, ad valorem, without regard to the rate on the goods. 

8. Same— Sapeïy Match Boxes — Rbv. St. § 3931. 

Safety matches were imported put up in small boxes, each having a çre- 
pared surface convenient for lighting the matches as used. The appraiser 
raised th^ invoice value of the goods by the précise amount of the invoice 
value of the small boxes, "to make market value in marketable condition," 
and duties on the whole were liquidated at the rate of 85 per cent., the rate 
imposed by law on matches. The importer on entry had paid the correct 
amount of duty upon the matches alone as invoiced. This suit was brought 
for the duty upon the added value. The go vernment contended that the liqui- 
dation was "final and conclusive, " and could not be questioned in this action. 
Held, that if the appraiser added the cost of the boxes to make the market 
value of the matches and boxes together, without any inquiry oi flnding 
whether the boxes were for any other use than transportation to the United 
States, his act was contrary to the statute, and in excess of power, and that 
the appraisement and liquidation were void. Under such instructions, the 
jury found a verdict for the défendant. 

Action to Eecover Duties. 

Mr. Rose, Asst. U. S. Atty., for plaintiff. 

Edwin More and Nelson Smith, for défendants. 

The charge of the court to the jury was substantially as foUowsî 

Brown, J. This action is brought to recover a balance of $273 al- 
leged to be due to the United States for duties upon an importation 
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of matches. It is based upon a liquidation made by thg coUector on 
the eighth oi August, 1883. On the sixteenth of July previous, when 
the goods were entered, the importer paid $226.80. Tlie balance of 
$273 is sought to be recovered in this suit, the goods having been de- 
livered to the importer on his, previous payment. 

The collector and appraiser in this case had undoubted jurisdiction 
of the subject-matter, to make an appraisement of value, and aliqui- 
dition of the duties, and they hâve done so. The plaintifif contends 
that thèse acts are not reviewable in this suit, and that the statute 
(section 2931) expressly makes the liquidation "final and conclusive" 
in sucb a suit as this. The first inquiry is -whether any défense 
against that liquidation is available hère. 

The ordinary rule unquestionably is that where a statutory oflBcer 
has jurisdiction over the subject, his détermination is conclusive, ex- 
cept upon a review in such way as the law points ont for the correc- 
tion of errors. But there is one fundamental exception to this rule. 
Not only must the officer hâve jurisdiction of the subject-matter, but 
he must also keep within the limits of the power eonferred by statute. 
Whenever a suit is brought, based upon such officer's action, it is al- 
ways compétent, by way of défense, to show that the ofQcer has de- 
parted entirely from the statute, or acted so contrary to it that his 
acts are deemed beyond his jurisdiction, and in excess of power ; and 
in such a case what he does in excess of power is illégal and void, 
and may be shown in défense. Void acts are thus wholly différent 
in their conséquences from merely erroneous acts. Mère errors or 
mistakes in the performance of a duty do not make the officer's acts 
void. They stand good and valid until reviewed and corrected as 
provided by law. See U. S. v. Doherty, 27 Fed. Eep. 730-733, and 
cases cited. 

This suit is not one of the modes of reviewing mère errors or mis- 
takes in the appraisement or liquidation. This is not the proper 
tribunal in which to make such corrections, and if the errors hère 
alleged by the défendants were of that character, they could not be 
availed of by the défendants in this suit. The plaintiff would be en- 
titled to a verdict. 

So, when the statute says that the liquidation shall be "final and 
conclusive, "it means a valid liquidation, — not a void liquidation. If 
merely erroneous, the liquidation will be valid and binding hère; but 
If void, that fact may be shown as a défense. The distinction between 
void acts and merely erroneous ones is sometimes di£6cult, but usually 
not 80. Suppose that duties were levied on domestic goods upon the 
erroneous supposition that they had been imported, and that the 
owner were sued for the alleged duties, there would be nothing "final 
and conclusive" in such a liquidation, because it would be wholly out- 
side of the collector's power and jurisdiction, and hence void. Again, 
it is the appraiser's business co appraise goods for the purpose of 
^iquidating the duties on them, and it is made by law his duty to ex- 
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aminé the goods. If he makea a report without any examination at 
ail, Mb appraisement would be void, beoause an examination is a con- 
dition of the lawful exercise of bis power, and of a valid appraisement. 
So, if the coUector should advance the value of goods, and make a 
liquidation thereon without any valuation by the appraiser, such a 
liquidation would not be "final and conclusive," although the collector 
had a gênerai jurisdiction of the subject-matter. It -would be Toid, 
because such an appraisement by the collector without any act of the 
appraiser would be illégal. U. S. v. Doherty, ut svpra. 

The défendant in a suit to recover liquidated duties may show, 
therefore, that the appraisement was illégal and void; for the suit 
rests upon a valid liquidation, and if the appraisement on whieh the 
liquidation is based is void, the liquidation is void, and the suit must 
fail. 

Section 7 of the act of March 3, 1883, (22 St. at Large, 523,) dé- 
clares that "the value of the usual and necessary sacks, crates, boxes, 
or coverings of any kind shall not be estimated as part of their value 
in determining the amount of duties to which they are liable." 

The first question for you to consider is whether thèse boxes were 
the usual and necessary coverings of such matches ; and, if so, 
whether tbe appraiser, in making the valuation upon which this 
liquidation is based, estimated and included the value of the boxes, 
which are a separate item in the invoice, in ascertaining the dutiable 
value of the goods imported. The burden of proof in tbis respect is 
upon the défendants. It is suffioient for the plaintiff, in the iirat 
instance, to show the appraisement and the liquidation, and thèse the 
government has proved. It is then for the défendants to prove, if 
they can, anything that renders thèse acts, or either of them, illégal 
and void. 

The appraiser who made this appraisement bas not been called by 
either aide to show just what he did, or intended to do. His report, 
however, is in évidence, and consists only of thèse words indorsed 
on the invoice: "Added, to make market value in marketable condi- 
tion," so many pounds. shillings, and pence upon each invoice. 
Thèse amounts are exactly the same as the items stated in the in- 
voices as the cost of the boxes. One of the customs oificers, when in- 
terrogated in regard to that, could not answer, from that report, cat- 
egorically, "yes" or "no," whether the value of the boxes was taken 
into account by the appraiser or not. The law makes it the duty of 
the appraiser to ascertain and report the value of the goods imported 
in the principal markets of the country of exportation, not their value 
hère. 

If you are satisfied from the évidence that this increase of value 
reported by the appraiser was intended as an amount added to make 
the actual market value of the matches themselves in the principal 
markets of Sweden, from whieh country they came, the plaintiff is 
entitled to recover; for that was the business of the appraiser, — to 
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appraîse the market value of thèse matcheB in the principal markets 
of Sweden ; and if he has done that, andthat only, the appraisement 
and liquidation are binding and conclusive hère. 

If, on the contrary, you find that this addition of value was on ac- 
count of the value of the boxes alone, and not to make the market 
value of the matches, then, upon the interprétation of the aot of 1883, 
as expounded by the suprême court in the récent case of Oberteuffer 
V. Rohertson, 6 Snp. Ct. Eep. 462, I am bound to instruct you that 
thèse boxes, if the usual and necessary ooverings of such matches, 
are within the main portion of section 7 of that act; and that the 
appraiser had no authority or légal power to add their value to that 
of the matches in estimating the dutiable value, unless the boxes 
corne within the proviso to that section. The proviso is as follows: 

"If any packages, sacks, crates, boxes, or coveringa of any kind shall be of 
any niaterial or fonn designed to évade duties thereon, or designed for use 
othervvise than in the bonaflde transportation of goods to the United States, 
the same shall be subject to duty of one hundred per centum ad valorem upon 
the actual value of tiie saïue." 

In the expression "designed for use otherwise than in tbe hona fide 
transportation of goods to the United States," I shall hold, for the 
purposes of this case, that the word "transportation" includes the 
transporting or carrying of the goods within this country to the hands 
of the consumer, so long as the boxes remain and are transported un- 
broken; and that the transportation referred to does not stop at the 
doors of the custom-house, but includes the transportation to the vest 
pocket, if you please, of the consumer. On any other construction, 
the real purpose of section 7 would, I think, be thwarted. 

It is conceded that there is no élément of fraud in this case; that 
there was no design to évade the payment of any duties. Upon the 
question, whether there existed hère any design that the boxes should 
be usod otherwise than in the hona fide transportation to the United 
States, you hâve the évidence of witnesses, and the inspection of 
sample boxes. One side of each box has a prepared surface for con- 
venience in lighting tbe matches. They cannot be easily lighted on 
any ordinary unprepared surface. But it appears that such prepared 
paper or cards are often given away on the sale of such matches. If 
you find, from ail the évidence, that a substantial, material, and val- 
uable use which thèse boxes were designed to subserve was other 
than to préserve the matches and carry them to the consumer, the case 
would corne within the proviso of section 7. I cay this in distinction 
from a use which you might regard as merely trivial, and unimportant, 
and not forming any substantial or material part of the design, or any 
valuable use of the box or covering. I shall not attempt to define 
this any further, but leave it to your judgment, upon the évidence. 
If you are satisfied that the prepared surface of one of the sides of 
thèse boxes was so substantially a part of the design of the box that it 
enters materially into the value; that it enhances the commercial 
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vaine of the matches that are in the boxes, and is so r-egarded both 
by the buyer and the seller, and is designed for that purpose, — then 
that design and use is within the proviso of section 7 ot the statute. 
But if you do not find this prepared surface to be either essential, or 
substantially important, or as a material élément relied upon by 
either side, or expected to be, in ordinary traffic; if it is simply a 
matter of trifling convenience only, not materially affeeting the use 
of the matches, or the value of the box of matches, and not designed 
to do so, — then, I think, it is not within the intention of that pro- 
viso. 

Now, as bearing upon the question whether any such design was 
or was not found by the appraiser or colleetor, I may callyour atten- 
tion to the fact that the proviso does not authorize the appraiser, in 
any case whatever, to include the value of the box or covering in the 
estimated vallue of the goods imported. If the case is within the pro- 
viso, then the statute says that the box or case shall be "subject to 
a duty of one hundred per centum ad valorem upon the actual valua- 
tion of the same;" while the body of the same section says, generally, 
that the value of the box, etc., shall not be estimated as part of the 
value of the goods. 

The proviso of section 7, however, authorizes the collecter or the 
appraiser to enter upon the considération of the question of what use 
the boxes or coverings were designed tosubserve ; because a duty of 100 
per cent, ad valorem must be imposed on them if the design was of 
the kiiid indicated in the proviso. If, therefore, the appraiser in this 
case did actually enter upon that inquiry, and find the design indi- 
cated by the proviso, he acted within bis jurisdiction, and within the 
line of his duty; and if the collecter had made the liquidation upon 
a report by the appraiser upon such an inquiry, and such a finding, 
that would hâve been valid and binding in a suit like this. 

The second question for you to consider, therefore, is whether there 
was any such inquiry or finding. Upon that point you hâve no testi- 
mony from the appraiser, and no other report save his indorsement: 
"Added to make market value inmarketable condition." Nothingia 
said in this report about any other use designed than in hona'fide trans- 
portation. The addition, moreover, is said tobe made to make "mar- 
ket value in marketable condition." Boxes are not mentioned. If 
this means that the appraiser added the value of the boxes, to make 
the market value, not of the matches alone, but of the whole, that is 
preeisely what the statute says he should not do; and doing that 
would render his appraisement, and the liquidation based on it, void. 

Again, the statute says, in effect, that the boxes or coverings, if 
designed for such other use, shall be subject to a duty of 100 per 
cent. ad. valorem. If any such design had been found by the ap- 
praiser, it would hâve been his duty to report accordingly, and the 
duty of the collecter thereupon to assess the boxes at 100 per cent. 
ad valorem. But the papers in évidence show that the assessment 
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upon this report, and on the increase of value, is made, net at 100 
per cent, on the increase, but at 85 per cent, only; the same rate of 
duty at which the matches were dutiable. The figures show that there 
is no question about that. The invoices, and the copy of the liqui- 
dation, aÊford a strong inference that the collector's office, at least, did 
not understand the appraiser's report to mean that there was sueh 
other use designed. 

It is for you, however, to détermine whether the appraiser bas 
found thèse boxes to hâve been "designed for use other than in trans- 
portation to the United States," and whether the coUector made this 
liquidation upon such a finding. If so, the plaintifï is entitled to a 
verdict. But if no such inquiry or finding was made; and if the 
value of the boxes was added to the market value of the matches, to 
be assessed with the matches, and at the same rate as a part of the 
entire value; and if you find that the boxes were the usual and nec- 
essary coverings of such goods, — then the officers did not act accord- 
ing to the statute, but contrary to it, and the appraisement and liqui- 
dation so made are void, and your verdict should be for the défend- 
ants. 



United States v. Eiohaedson. 

(Circuit Court, JD. Maine. July 10, 1886.) 

1. Ckimutal Law — JuRiSDiCTioîî — Indictment Remitted feom District Cotjbt 
— Rbv. St. § 1038. 

Circuit court has jurisdiction of indictment remitted under Eev. St. § 1038, 
after défendant bas pleaded in tlie district court. 

3. JuBT— Objections to Grand Jurors, how Taken. 

A party under recognizance cannot challenge the array of grand jurors, 
when his objection is to a portion only of the panel, but may challenge indi- 
viduals, or plead in abatement. 

3. Criminal Law — Pleas in Abatement — Misdbmeanoe. 

To an indictment for misdemeanor, défendant, by lea'vte of court, may file 
two or more pleas in abatement. 

4. JtTRY — Drawing and Summoninq dp Grand Jukors. 

Rev. St. §g 800, 803, 803, only re-enact the provisions of eariier statutes reg- 
ulating the qualification, drawing. and summoningof jurors. It is within the 
power of the courts of the United States, conforming as near as may be con- 
venient and safe to the practice and statutes of the States respectively in 
which they are held, to hâve their jurors drawn by the state authorities. The 
long-established method of drawing and notifying grand jurors in the First 
circuit held to be légal. 

5. Same— Act Junb 30, 1879, Ch. 53, g 3. 

The act of 1879 provides two methods of drawing jurors lor the courts of 
the United States one, by drawing from a box containing names put in by 
the clerk and a commissioner of the court; the other, if the judge so orders, 
by drawing "from the boxes used by the state authorities in selecting jurori» 
in the highest courts of the state. If the second method is adopted, the 
mode of drawing, or of summoning and returning, grand jurors is regulated 
by the unrepealed provisions of the Revised Statutes. 



'62 FEDERAL BEPORTEB. 

fl. Same— Drawing Jxjbobs— Notice of Town Meetino. 

The validity of an indictment is not afifected when the town meeting: at which 
grand jurorS were drawn was held the prescribed time before the session of 
the court, though the notice of that meeting was posted less than the number 
of days required by statute. 
7. Samb— AcT JuNB 30, 1879— Power of Distbict Judoe. 

Under section 3, c. 5â, act June 30, 1879, the district judge may order the 
names of jurors of the circuit court to be drawn from the boxes used by the 
State authorities. 

At February term, 1886, of the district court, the défendant was 
îndicted for making a fraudaient claim for a pension, and pleaded 
six pleas in abatement, each verified by the defendant's oath ; and 
alleging that Orin K. Phinney and John H. Davis, of Standish, in 
this district, who served at that term as two of the grand jurors who 
found and returned this indictment, were not duly and legally drawn 
to serve as grand jurors. The first plea also alleged that said Phin- 
ney and Davis were drawn and summoned pursuant and in obédience 
to a supposed writ of venire facias, issued from that court by the clerk, 
on January 7, 1886, (which writ, with the return thereon, was pro- 
dueed and set forth by the défendant, and is copied in the margin;') 
and that it was not served by a person qualified and empowered by 
the laws of the United States to serve a writ of venire facias issued 

i[Seal.] "District of Maine, ss. — The Président ofthe United States of America to either of 
the ConstabUs ofthe Town of Standish, in said District, Greeting: You are hereby required 
to notify, as the lawdirecra, the inhabitants of said town qualified to vote for représent- 
atives, and especially the municipal offlcers and town clerk, to assemble at least six 
days before the first Tuesdayof February, A. D. 1886, and be présent at the draft of two 
good and lawful men of said town to be chosen and appointed to serve as grand jurors, 
and two other good and lawful men to be chosen and appointed to serve as petit jurors, 
at the United States district court which is to be holden at Portland witnin and for 
our district of Maine, on said first Tuesday of Pebruary, A. D. 1886, being the second day 
of said February. And you are also required to notiiy the persons so drawn at least 
four days before the sitting of said court, and summon the said persons chosen and ap- 
pointed as grand jurors to appear before and attend our said court accordingly, at ten 
ofthe clock in the forenoon ofthe said second day of February, and the persons chosen 
and appointed as petit jurors to appear before and attend our said court accordingly, 
at ten ofthe clock in the forenoon ofthe ninth day of February, 1886, either by reading 
to them this venire, with the minute of their having been drafted indorsed thereon, or 
by leaving at their isual place of abode a written notification of their having been drawn 
as aforesaid, and also of the time and place of the sitting of the court, and when they 
are required to attend. 

" Hereof fail not, and make retnrn of this writ, with your doings therein, to the mar- 
fihal of our sàid district or his deputy, by the time of holding the same. 

" Witness Hon. Nathan Webb, at Portland, this seventh day of January. A. D. 1886. 

" Wm. p. Pbeblb. Clerk." 

"Januaey 30, A. D, 1886. 
" District of Maine — ss.: Pursuant to the aboyé venire, I notified the inhabitanta of said 
Standish qualified to vote for représentatives, and especially the municipal ofiicers and 
«lerk of said town, by posting notices thereof in two public and conspicuous places in 
said town, to-wit, one at the sto:e of John H. Ricb, in said town, and one at the store of 
William H. Libby, in said town, on the twenty-third day of January, A. D. 1888, which 
was at least four days before said meeting, to assemble for the purposes therein ex- 
pressed, on the twenty-sixth day of January, A. D. 1886, when the foUowing persons 
were drawn as the law directs, viz., Orin K. Phinney and John H. Davis to serve as 
grand jurors, and William M. Davis and John E. Rand to serve as petit jurors, at said 
-court; and I liave duly notified and summoned each of them to attend said court, as I 
was tlierein directed, four days previous to the sitting thereof. 

"0. S. Phinney, Constable of Standish. 
"Fées for the service, $2.00." 
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from a court of the United States. To this plea a replication was 
filed, alleging that the venir e, in said plea setforth, and denominated 
a supposed writ of venire facias, was one of 11 venires, directed re- 
speetively to either of the constables of 11 towns and cities, and issued 
from the court by the clerk on January 7, 1886, and desoribed in a 
writ of venire facias issued by him on the same day, under the seal 
of the court, and in the words and figures following : 

"Dixtrictof Maine, ss. — The Président of the United States of America 
to the Marshal of our District of Maine, or his Deputy, Greeting : We com- 
mand you to cause tocome before our district court next to be holden at Port- 
land, within and for our district of Maine, on the flrst Tuesday of February, 
1886, from the several towns mentioned in eleven venires of this date, here- 
with transmitted, and in the proportions therein specifled, twenty-two good 
and lawful men to serve as grand jurors, and eighteen good and lawful men 
to serve as petit jurors, at our said court; and the nanies of the persons re- 
turned to you by virtue of said venires you wili return, together with this 
precept, into our said coui-t, on the fli'st day of its session, by the time of 
holding the same. Hereof fail not. 

"Witness the Honorable Nathan Webb, at Portland, this seventh day of 
January, A. D. 1886. Wm. P. Peeblb, Clerk." 

— That the said writ of venire facias, together with said 11 venires, 
was transmitted by the clerk to the marshal for service, and there- 
after the marshal made service of said writ of venire facias, and re- 
turned the same to the court on the first day of its session, by the 
time of holding the same, with his return of service thereon, as fol- 
lows: 

"February 2, A. D. 1886. 
"United States of America — Maine District — ss.: In obédience to the 
within precept, I hâve eaused twenty-two good and lawful men to be sum- 
moned to serve as grand jurors, and eighteen good and lawful men to be 
summoned to serve as petit jurors, to corne before the district court afc tho 
February term mentioned in the eleven venires committed to me at the same 
time with the precept for distribution ; and the names of the persons returned 
to me by virtue of said venires are herewith returned to court. 

"George D. Bisbee, 
"U. S. Marshal, District of Maine. 
Max. Comp., $50.00 
Pd. Constables, 22.00 



628.00" 

— That the marshal at the same time returned to the court a list 
containing the names of the persons returned as grand jurors, (a copy 
of which list was set forth, including the names of Orin K. Phinney 
and John H. Davis, of Standish;) and that Phinney and Davis named 
in the list were the same wbo served as grand jurors in ûnding and 
returning this indictment. 

To this replication the défendant demnrred, and the United States 
joined in demurrer. 

Second plea, that said Phinney and Davis were drawn as grand 
jurors by a person not qualified and empowered by law to act in the 
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premises, pursuant to the aforesaid -writa addressed to eîther of tbe 
constables of Standiah, and to the marshal, (copies of each of wbîob, 
and of the return thereon, were set forth in the plea.) Beplication, 
that they were drawn by Leander H. Moulton, one of the selectmen 
of the town of Standish. Demurrer to this replication, and joindei 
in demurrer. 

Third plea, that said Phinney and Davis "had not then and there 
been publioly drawn from a box containing, at the time of said draw- 
ing, the names of not less than three hundred persons possessing the 
qualifications prescribed in section eight hundred of the Eevised Stat- 
utes, which names had been plaeed therein by the clerk of said dis- 
trict court, and a commissioner appointed by the judge of the said 
district court." Demurrer and joinder. 

Fourth plea, that said Phinney was not lawfuUy caused to come 
into court to serve as a grand^ juror, because he came in obédience to 
a supposed writ of venire facias, issued by the clerk of the court on 
January 7, 1886, and pretended to hâve been servêd by a constable 
of Standish, (producing and setting forth that writ, and the consta- 
ble's return thereon, as in the first plea;) and that writ was delivered 
to the constable by the marshal, who had been commanded by the 
court, by a certain precept, (which, with the marshal's return thereon, 
was set forth as in the replication to the first plea,) to cau»e to come 
before it, from several towns mentioned in 11 venires, of which the 
before-mentioned supposed writ of venire was one, 22 good and law- 
ful men to serve as grand jurors. Demurrer and joinder. 

Fifth plea, that said Phinney "was not drawn at any meeting law- 
fuUy notified and held for the purpose of drawing grand jurors, in 
pursuance of a supposed writ of venire facias issued from said court, 
(which, with the constable's return thereon, was produced and set 
forth as in the first plea,) in this: that no notice was given of the 
place where the inhabitants of the town of Standish qualified to vote 
for représentatives, and especially the municipal offlcers and town 
clerk of said town, should assemble and be présent at the draft of 
two good and lawful men, to be chosen and appointed to serve as 
grand jurors at said term of said court; and the notices for said as- 
sembling were posted in two public and conspicuous places in the 
town of Standish only three days before the day so notified for said 
assembling." Eeplication, "that notice was given of the place where 
the inhabitants of tbe town of Standish qualified to vote for repré- 
sentatives, and especially the municipal o£&cers and town clerk of said 
town, should assemble and be présent at the draft of two good ànd 
lawful men, to be chosen and appointed to serve as grand jurors at 
the said February term of said court." Demurrer and joinder. 

Sixtb plea, that the writ upon which said Phinney was notified 
and summoned by a constable of Standish "contained no minute in- 
dorsed thereon, by either the town clerk or municipal ofificers of said 
town of Standish, that said Orin K. Phinney was drawn at any meet- 
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ing of the inbabitants of said town to serve as a grand juror at the 
term of the court aforesaid." Demurrer and joinder. 

By order of the district court, under section 1038 of the Eevised 
Statutes, the indietment was remitted to the circuit court. 

Wilbur F. Lunt and Willia7n M. Bradley, for défendant. 

George E. Bird, Dist. Atty., for the United States. 

Before Gray, Justice, and Colt, J. 

Geay, Justice. The défendant, having been indicted in the district 
court, pleaded six pleas in abatement, ail relating to the method of 
drawing and summoning two of the grand jurors who found and re- 
turned the indietment. The questions thus presented so deeply affect 
the administration of criminai justice in this circuit that the case was 
remitted to this court, and heard before two judges; and at their 
suggestion, and with the consent of eounsel, the district judge was 
présent at the argument, and he concurs in this opinion. 

There can be no doubt that by virtue of the order of the district 
court transmitting the indietment to this court, although made after 
the défendant had pleaded, this court bas jurisdiction of the case, 
and of the questions arising upon the pleas. U. S. v. Murphy, 3 Wall. 
649. 

The district attorney contends that, the défendant having been un- 
der recognizance to await the action of the grand jury, the objections 
suggested cannot be made by plea in abatement, and should hâve been 
taken by challenge to the array. But as the objections are pleaded 
to only two of the grand jurors, they afiforded no ground for a chal- 
lenge to the array. Com. v. Walsh, 124 Mass. 32. It is not doubted 
that they might hâve been taken by way of challenge to each of those 
jurors. Maeshall, C. J., 1 Burr's Trial, 37, 41, 48; Eev. St. §§ 808, 
812, 820. But they may equally well be taken by plea in abatement. 

In a récent case, brought before the suprême court by certificats 
of division of opinion between the judges of a circuit court upon a 
motion in arrest of judgment, four persons, otherwise compétent, had 
been excluded from the panel of the grand jury under section 820 of 
the Eevised Statutes, the constitutionality of which was controverted, 
but was not passed upon, because the suprême court held that by 
pleading not guilty to the indietment, and going to trial without mak- 
ing any objection to the mode of selecting the grand jury, such ob- 
jection was waived; and Mr. Justice Beadley, delivering judgment, 
reviewed the leading authorities, and laid down the following rules aa 
to the time and manner of objecting to grand jurors: 

"The défendants should either hâve moved toquash the indietment, or hâve 
pleaded in abatement, if they had no oppoitunity, or did not see fit, to chal- 
lenge the array. This, we think, is the true doctrine in cases where the ob- 
jection does not go to the subversion of ail the proceedings taken in impanel- 
ing and swearing the grand jury, but relates only to the qualification or 
disqualification of certain persons sworn upon the jury, or excluded therefrom, 
or to mère irregularities in constituting the panel." "There are cases, un- 
v.28F.no.l— 5 
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« 

doubtedly, which admit of a différent considération, and in wliich the objec- 
tion to the grand jury may be taken at any time. Thèse are where the whole 
proceeding of forming the panels is void; as wliere tlie jury is not a jury of 
tlie court or term in which tiie indictment is found ; or has been selected by 
persons having no autliority whatever to sélect them; or where they hâve nofc 
been sworn; or where some other f undamental requisite lias not been com- 
plied with." U. 8. v. Gale, 109 U. S. 65. 67, 71; 8. C. 3 Sup. Ct. Rep. 1. 

The opinion thus expressed, that objections to grand jurora, which 
the défendant either "had no opportunity, or did not see fit," to inter- 
pose by way of challenge, may be pleaded in abatement, though not 
strictly necessary to the décision of that case, cannot properly be dis- 
regarded by a circuit court. 

It may also be observed, although the statutes and the practice of 
the states do not eontrol the rules of pleading in criminal cases in the 
courts of the United States, that, by the existing practice in the courts 
of eaoh of the states within this circuit, such objections may be taken 
by plea in abatement. The suggestion in Corn. v. Smith, 9 Mass. 
107, that objections to the personal qualifications of the grand jurors, 
or to the legality of the returns, must be made before the indictment 
is found, was not necessary to the décision of the case, which went 
upon another ground. It was disapproved, and not f oUowed, in Gom. 
V. Parker, 2 Pick. 550, 563 ; and in later cases in Massachusetts ob- 
jections to the venires and returns hâve been raised and decided upon 
pleas in abatement. Corn. v. Brown, 121 Mass. 69; Com.\. Moran, 
130 Mass. 281. In the courts of Maine objections to the qualifica- 
tions, drawing, and summoning of grand jurors bave been repeatedly 
determined on plea in abatement or motion to quash, without a sug- 
gestion that the defendant's right to take advantage of them in this 
way depended on the question whether he had or had not previously 
been bound over. State v. Symonds, 36 Me. 128 ; State v. Light- 
body, 38 Me. 200; State v. Clough, 49 Me. 573; State v. Carver, là. 
ô88; State v. Quimhy, 51 Me. 395; State v. Flemming, 66 Me. 142. 
In State v. Rand, 33 N. H. 216, 227. Chief Justice Perley said: 
"Eegularly, an objection to one of the jurors that found an indict- 
ment should be taken by plea, and such plea is in the nature of a 
plea in abatement;" and in State v. Bradford, 57 N. H. 188, the 
majority of the court did not concur in the opinion of Chief Justice 
CusHiNG that persons who had been bound over could not take objec- 
tions to the Bufficiency of the venires after the finding of the indict- 
ment, but considered and determined tbe validity of the objections 
upon a motion to quash. In Ehode Island it has been decided, upon 
grounds applicable to défendants who bave, as well as to those who 
bave not, been bound over, that objections to the qualifications of, or 
tbe notice to, a grand juror may be taken by plea in abatement. 
State v. Davis, 12 R. I. 492 ; State v. Mellor, 13 R. I. 666. 

The district attorney further contends that the offense set out in 
the indictment being a misdemeanor, the défendant can hâve but one 
plea in abatement. There is no doubt that two distinct, défenses 



UNITED STATES V. EICHARDSON. 67 

oannot be included in one plea in abatement, (Nauer y. Thomas, 13 
Âllen, 572; State v. Heselton, 67 Me. 698;) and it may be that, by 
the strict rules of the eommon law, a défendant in any criminal case 
cannot, as matter of right, file more than one such plea, (1 Chit. 
Crim. Law, 434, 435.) But in this country, in cases of misdemeanor 
as well as of felony, two or more pleas in abatement, not répugnant to 
one another, hâve often been allowed to be pleaded together. Corn. 
y. Long, 2 Va. Cas. S18; State v. Rickey, 10 N. J. Law, 83; State 
V. Greenwood, 5 Port. (Ala.) 474; State v. Allen, 1 Ala. 442; McQuil- 
len V. State, 8 Smedes & M. 587; Rawls v. State, Id. 599; Hardin v. 
State, 22 Ind. 347; State v. Mellor, 13 E. I. 666; U. S. v. Beeves, 
3 Woods, 199. 

In the présent case, if it ia open to the government, after having 
demurred or replied to the pleas severally, to object that they were 
irregularly filed, we are of opinion that the défendant should hâve 
leave to file them, and therefore proceed to consider their merits. 

The record shows that the grand j'urors who found this indictment 
were drawn and summoned as follows : The district court issued 
and delivered to the marshal a writ of ventre facias, (commonly called 
the "grand venire,") addressed to him, and to be returned by him to 
the court; and at the same time issued and delivered to the marshal, 
for distribution, 11 subordinate venires, each addressed to either of 
the constables of a certain town within the district, and to be returned 
by him to the marshal. The grand venire commanded the marshal 
to cause to eome before the court at the next term, from each town 
mentioned in the subordinate venires, two good and lawful men to 
serve as grand jurors, and to return with the grand venire the names 
of the persons returned to him by virtue of the subordinate venires. 
Each subordinate venire required the constable to notify the inhabit- 
ants of the town qualified to vote for représentatives, and especially 
the municipal officers and town clerk, to assemble at least six days 
before the first day of the term, and be présent at the draft of two 
good and lawful men to serve as grand jurors, and to notify and sum- 
mon the persons so drawn at least four days before the sitting of the 
court. At a town meeting so held two grand jurors were drawn by 
one of the selectmen. The subordinate venire, with a return showing 
the notice of a town meeting, the draft of two grand jurors, and notice 
and summons to them, was returned by the constable to the marshal. 
The directions in the venire to the constable, and the statements in 
his return, conformed to the provisions of the statutes of the state, 
(Rev. St. Me. 1883, c. 106:) and the marshal made due return to the 
court of the grand venire, and of the names of the grand jurors sum- 
moned. 

The objection presented by the first and fourth pleas is that tha 
supposed writ of venire facias which waa served upon two of the grand 
jurors was addressed to and served by a constable of a town, notwith- 
standing the provision of section 803 of the Eevised Statutes of tha 
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United States that "writs of venirefacias, when directed by the court, 
Bhall issue from the clerk's ofi&ce, and shall be served and returned 
by the marshal in person, or by bis deputy." 

The objection presented under the second plea is that those grand 
jurors were drawn by a selectman of the town, and not by any officer 
of the United States. 

The objection presented by the third plea is that they were not 
drawn from a box containing not less than 300 names, placed therein 
by the clerk of the court and a commissioner appointed by the judge, 
pursuant to the act of congress of June 30, 1879, c. 52, § 2, (21 
St. 43.) 

The décision of the questions thus presented dépends upon the 
construction and effect of sections 800, 802, and 803 of the Eevised 
Statutes, and section 2 of the act of June 30, 1879, c. 52, which can 
be best ascertained by tracing the history of the law upon this sub- 
ject. It will be convenient, in the first place, to consider how the 
law stood before the passage of the act of 1879, and then to consider 
how far that law bas been modified by the provisions of this act. The 
original judiciary act of September 24, 1789, c. 20, § 29, contained 
thèse provisions : 

"Jurors in ail cases, to serve in the courts of the United States, shall be 
designated by lot or otherwise, in each state respectively, aocording to the 
mode of forming juries therein now practiced, so far as the laws of the same 
shall render such désignation practicable by the courts or marshals of the 
United States; and the jurors shallhave the same qualifications as are reqni- 
site for jurors, by the laws of the state of which they are citizens, to serve in 
the highest courts of law of such state; and shall be returned, as there shall 
be occasion for them, from such parts of the district, from time to time, as 
the court shall direct, so as shall be most favorable to an impartial trial, and 
so as not to incur an unnecessary expense, or unduly to burden the citizens 
of any part of the district with such services. And writs of venîre facias, 
when directed by the court, shall issue from the clerk's office, and shall be 
served and returned by the marshal in his proper person, or by hisd«puty, or, 
in case the marshal or his deputy is not an indiffèrent person, or is interested 
in the event of the cause, by such fit person as the court shall specially ap- 
point for that purpose." 1 St. 88. 

The leading provision in this section of the act of 1789, as well as 
the like provision in the act of May 13, 1800, c. 61, (2 St. 82,) had 
regard only to the state practice at the time of its passage; and for 
that reason tho act of July 20, 1840, c, 47, re-enacted and extended 
the provision, by including the praatice then existing or thereafter 
introduced in the states, and expressly empowering the courts of the 
United States to make rules or orders to carry out its object, as fol- 
lows : 

"Jurors to serve in the courts of the United States, in each state respect- 
ively, shall hâve the like qualifications, and be entitled to the like exemp- 
tions, as jurors of the highest court of law of such state now hâve and are en- 
titled to, and shall hereafter, from time to time, hâve and be entitled to, and 
shall be designated by ballot, lot, or otherwise, according to the mode of 
forming such juries now practiced, and hereafter to be practiced, therein, in 
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so far as such mode may be practjcable by the courts of the United States, or 
the officers thereof ; and" for tliis purpose the said courts shall hâve power to 
make ail necessary rules and régulations for conforming the désignation and 
impaneling of juries, in substance, to the laws and usages now in force in 
such State; and, further, shall hâve power, by rule or order, from lime to 
time, to confonn the same to any change in thèse respects which may be 
hereafter adopted bv the législatures of the respective states. for the state 
courts." 5 St. 394; 'y. S. v. Stowell, 2 Ourt. 153, 168. 

Sections 800, 802, and 803 of the Eevised Statutes did but re-enact 
thèse provisions of the earliej: acts of congress, except that section 
800 further provided, in accordance with other previous statutes, that^ 
it should not app]y to juries to serve in the courts of the United States 
in Pennsylvania. 

Thèse acts of congress, providing that jurors to serve in the courts 
of the United States, in each state respeetively, should be designated 
by lot or otherwise, according to the mode of forming juries there 
practieed, so far as such mode might be practicable by the courts or 
ofScers of the United States, did not bind the national courts to a 
rigid adhérence to the détails of the state practice, but vested in tbem 
a large discrétion as to the extent to which they might safely and 
conveniently avail themselves of the services of state officers. This 
discrétion might be exereised either by gênerai standing rule, or by 
spécial order in a particular case. Silshy v. Foote, 14: How. 218; V. 
S. V . Shackleford, 18 How. 588. As observed by Mr. Justice Iredbll 
in a very early case, a venire issued with the sanction of the court 
bas the same effect as though the express order of the court had been 
annexed,— Trials of Fries, (1799,) 44; S. G. Whart. St. Trials, 607;— 
and a verbal order for the issue of a venire is sufficient. Nelson, J., 
U. S. Y. Reed, 2 Blatchf. 435, 451, 452. The courts of the United 
States must détermine for themselves the number of jurors to be sum- 
moned ; and might, doubtless, if they saw fit, and as was the settled 
usage in some circuits, hâve them summoned, or even drawn, by 
their own officers only. U, lS. v. Dow, Taney, 34 ; U. S. v. Reed, 2 
Blatchf. 435, 451, 454; U. S. v. Tallman, 10 Blatchf. 21, 25: V. S. 
V. Woodruff, 4 McLean, 105; Alston v. Mannlng, Chase, 460; U. S. 
y. Collins, 1 Woods, 499. 

But we can hâve no doubt that it was equally witiiin the power of 
thèse courts, conforming more strictly to the statutes and practice of 
the states respeetively in which they were held, to hâve the jurors 
drawn by the state autborities; to address only a grand or gênerai 
venire to the marshal, commanding him to cause a certain number 
of jurors from certain towns to come before the court, and to return 
this precept, together with a list of the jurors, to the court; and to 
deliver to him, with the grand venire, subordinate venires, addressed 
to eonstables or other officers of the several towns, to be served upon 
the municipal autborities, and upon the jurors drawn by them, and 
returned by such eonstables or other officers to the court, or to the 
marshal, to enable him to make up his return upon the grand venire. 
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Under the statates of Massachusetts and of Maîne, petit jurors, 
since January 1, 1785, and grand jurors, since August 1, 179é, in the 
courts of those states, hâve been drawn and summoned as f oUows : 
Ventres for the requisite number of jurors are addressed by the court 
to the constables of the several towns or oities, and delivered to the 
sheriff, who distributes them to the constables. The constables no- 
tify the inhabitants and the municipal officers, or those of&cera only, 
to meet and draw jurors. The jurors are drawn by those officers out 
of a box containing the names included in a list previously prepared 
by them, and sometimes revised by the inhabitants in towu meeting, 
or by the common council of a city; and the constables serve the 
venires upon the jurors so drawn, and return the venires to the court. 
Before August 1, 1794-, grand jurors were chosen by ballot, in town 
meeting. 6 Dane, Abr. 227-230; St. Mass. 1784, ce. 4, 7; St.Mass. 
1793, c. 63; 8t. Masa. 1807, c. 140; St. Mass. 1812, c. 141; Eev. 
St. ce. 95, 136; Gen. St. ce. 132, 171; Pub. St. ce. 170, 213; St. 
Me. Feb. 24. 1821, c. 84; Eev. St. 1840, c. 135; Eev. St. 1857, 1871, 
1883, c. 106. 

From the first establishment of the circuit and district courts of 
the United States by the judiciary act of September 24, 1789, c. 
20, grand and petit jurors to serve in the courts of the United States 
within the districts of Massachusetts and of Maine hâve been drawn 
by the municipal authorities. The only writ of venire facias ad- 
dressed to or served by the marshal bas been the grand venire, com- 
manding him to cause to come before the court a specified number 
of grand or petit jurors from particular towns or cities, and to return 
this precept, with the names of the jurors, to the court; and subor- 
dinate venires, addressed to the constables of the several towns or 
cities, bave been delivered by theclerk to the marshal, and by him 
distributed to the constables, commanding each constable to cause 
the requisite number of grand or petit jurors from bis town to be 
chosen and appointed as the law of the state directs in case of such 
jurors to serve in its highest court, and also commanding him to no- 
tify and summon the jurors so drawn, and to return the subordinate 
venire to the marshal. 

In the district of Massachusetts the grand venire, from the begin- 
ning until now, and the subordinate venires, at least since 1842, 
(when they first began to be kept on file,) bave been as just stated, 
without more spécifie directions. In the district of Maine — where 
the subordinate venires, as well as the grand venire, bave been pre- 
served in the district court from 1790, and in the circuit court since 
its establishment in this district upon the admission of Maine into 
the Union as a state, in 1820: Acts of March 3 and 30, 1820, ce. 
19, 27, (3 St. 544, 554) — the two kinds of venire were in similar 
forms from 1795 until 1861. Before that they were to the same ef- 
fect, although expressing in more détail the requirements of the laws 
of Massachusetts, of which the district of Maine was then part; and 
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since 1861 they hâve been in precisely the same forms as those now 
before us. The only différences in the forma in use in the districts of 
New Hampshire and of Rhode Island hâve been those required to ac- 
commodate them to the peculiarities of the state hiws. Under the 
statutes of New Hampshire, as elsewhere in this circuit, the jurors 
are drawn by municipal officers ; but the venir es are addressed to the 
clerks of towns, or of wards of cities, and delivered either to those 
clerlis, or to the sherifif, to be distributed to them. Notice in writing 
to each juror drawn is given either by a constable, or by such a 
clerk or a seleetman; and the venircs a,re returned by those clerks 
to the court. St. N. H. June 17, 1785; Id. Feb. 8, 1791; Id. July 
4, 1827, c. 42; Eev. St. 1842, c. 176; Comp. St. 1853, c. 186; 
Gen. Laws 1878, c. 213. In the courts of the United States for 
the district of New Hampshire the grand venire, and the subordinate 
venires, hâve always been in substantially the same forms as those 
used in Massachusetts, except that the subordinate venires are ad- 
dressed to town or ward clerks. In Rhode Island the statutes them- 
selves fix the number of jurors to be drawn by the authorities of each 
town or city for each term of a court of the state. No venire or other 
precept is issued by the court, except when an additional number of 
jurors is required; but a notification is issued by the municipal au- 
thorities to a constable, or like ofiScer, and by him served upon the 
jurors drawn and returned to the court. Rev. St. E. I. 1798, p. 181; 
Eev. St. E. I. 1822, p. 136; Eev. St. E. I. 1844, p. 154; Rev. St. E. 
I. 1857, c. 172; Gen. St. 1872, c. 187; Pub. St. 1882, c. 200. In 
the courts of the United States for the district of Rhode Island the 
usage has been to issue only a grand venire not substantially varying 
from the form in use in Massachusetts. The marshal delivers cop- 
ies of that venire to the authorities of each town or city from which 
he is thereby eommanded to cause jurors to be returned. Those 
copies, with a certificate by those authorities of the drawing of the 
jurors, and a return by a constable or like officer of his service of the 
notification upon the jurors drawn, are returned to the court; and 
the marshal thereupon makes his return upon the grand venire. 

In short, throughout this circuit, jurors to serve in the courts of 
the United States, from their first organization, appear to hâve been 
drawn by the municipal authorities in aceordance with the laws of 
the several states, and to bave been summoned by constables or 
other town officers only; and no venire has been directed to the 
marshal, except the grand or gênerai venire, commanding him to 
cause the requisite number of jurors from the towns or cities named 
therein to be returned to the court. This contemporaneous practice, 
continued without interruption for nearly a century, is of itself of 
great weight in the interprétation of the aot of congress of 1879, 
and of the re-enactments of it. Stuart v. Laird, 1 Cranch, 299, 309 ; 
Surgett v. Lapice, 8 How. 48, 68. But the matter does not rest 
there. The practice prevailing in this circuit has been clearly recog- 
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nized and affirmed by other acta of oongress, and by décisions of our 
predecessors. 

The act of May 8, 1792, c. 36, § 3, provided that the marshal 
should receive as fées "for summoning a grand or petit jury, eacb, 
three dollars: provided, that in those states where jurors, by the 
îaws of the state, are drawn by constablea or other ofEeers of corpo- 
rate towns or places, by lot, the marshals shall receive for the use of 
auch constablea or officers the fées allowed for summoning juries." 
1 St. 276. 

The act of February 28, 1799, c. 80, § 1, provided that the mar- 
shal should receive as fées, "for summoning each grand and other 
jury, four dollars : provided, that in no case shall the fées for sum- 
moning jurors to any one court exceed fifty dollars; and in those 
states where jurors, by the laws of the state, are drawn by consta- 
bles or other officers of corporate towns or places, by lot, the marshal 
shall receive, for the use of the officers employed in summoning the 
jurors and returning the venire, the sum of two dollars, and, for his 
own trouble in distributing the venire, the sum of two dollars." 1 
St. 624. 

In 1838 the circuit court for the district of New Hampshire held 
that the marshal of that district was entitled to a fee of two dollars 
for the service of a subordinate venire on the town clerk of each town 
from which the marshal was required by the grand venire to cause 
the grand and petit jurymen to be drawn. Mr. Justice Stoet, de- 
livering jiidgment, after quoting the passage above cited from the 
act of 1799, said : 

"Now, the lutter part of this proviso applies directly to the mode of draw- 
ing jurors in the district of New Hampshire, according to the state laws, 
which hâve been adopted by the act of congress of the thiiteenth of May, 1800, 
c. 61. By the state laws jurors are to be drawn from the jury-boxes of the 
town by a lot, at a meeting to be called for that purpose, in the présence of 
the officiai functionaries of the town. The respective wnires for jurors 
from each town are to be served on the town clerk; and, by the practlce 
of the courts of the United States, a grand or gênerai venire is addressed 
to the marshal to serve the proper subordinate ventres on the respective 
clerks of the towns. The Item now claimed by the défendant, and con- 
troverted by the United States, is for the service of thèse ventres on the 
town clerks. Upon this statement, it seems difflcult to flnd any real ground 
for controversy. Tlie statute seems to us to provide directly for the very 
case, and therefore we are of opinion that the claim ought to be allowed." 
U. 8. V. Cogswell, 3 Sum. 204, 207. 

In a similar case in the circuit court for the district of Maine, in 
1846, in which, according to the practice in this district, the grand ve- 
nire only was executed by the marshal, and the jurors were summoned 
by constables of towns, Mr. Justice Woodbukt, foUowing Mr. Justice 
Stoey's décision, held that the marshal should be allowed two dol- 
lars for distributing each suh venire, provided that the aggregate of 
the fées for summoning jurors at any one term, including two dol- 
lars for a constable for the service of each suh venire, did not exceed 
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fifty dollars; and further held that the marshal should be allowed no 
fées for travel; because, as he said, " clistributing the venires is con- 
templated by the aet to be a différent duty from serving them, as the 
former is called by a différent name, and done by a différent olïïcer, 
in cases like this, — that is, by the marshal, — while the service is 
usually by a constable." U. S. v. Smith, 1 Wood. & M. 184, 191. 

By the corresponding provision in the subséquent act of Feb- 
ruary 28, 1853, e. 80, § 1, it was enacted that the marshal should 
receive, "for serving venires, Skud summoning every tweive men as 
grand or petit jurors, four dollars, or thirty-three and one third 
cents each ; and in those states where jurors, by the laws of the 
state, are drawn by constables or other officers of corporate towns 
or places, by lot, the marshal shall receive, for the use of the oflScers 
employed in drawing and summoning the jurors, and returning each 
vcnire, two dollars, and, for his own trouble in distributing thé 
venires, two dollars for each jury: provided, that in no case shall tHe 
fées for distributing and serving venires, and drawing and summoning 
jurors by township officers, including mileage chargeabie by the 
marshal for such service, at any court, exceed fifty dollars." 10 St. 
164. And the provision is re-enacted in substantially the same 
words in section 829 of the Eevised Statutes. 

Under the provisions of the Eevised Statutes, therefore, it is quite 
clear that jurors to serve in the courts of the United States might 
lawfully be drawn by the state authorities, and summoned by a town 
constable only, and that it was not ne:tessary that the grand venire 
should be served upon the jurors by the marshal or his deputy; and 
consequently the grand jurors in this case were lawfully drawn, 
summoned, and returned, unless congress, by the act of June 30, 
1879, c. 52, § 2, bas made a change in the law in this respect. But 
this act expressly repeals only that clause of section 800 of the 
Eevised Statutes which relates to Pennsylvania, and other sections 
of those statutes not material to the présent inquiry; and, after 
providing that ail jurors, grand and petit, shall be publicly drawn 
from a box containing the names of not less than 300 persons, 
possessing the qualifications prescribed in section 800 of the Eevised 
Statutes, which names shall hâve been piaced therein by the clerk 
of the court and a commissioner appointed by the judge, further 
provides as follows : 

"But nothing herein contained shall be construed to prevent any judge 
from ordering the naines of juroi's to be drawn. from the boxes used by the 
state authorities in selecting jurors in the highest courts of the state; and no 
person shall serve as a petit juror more than one term in any one year; and 
ail juries to serve in courts after the passage of this act shall be drawn in 
conformity herewith." 21 St. 43. 

This statute thus provides two alternative methods of drawing 
jurors to serve in a court of the United States : the one, by drawing 
from a box provided for the purpose, containing names put in by the 



74 FEDERAL REPOBTEB. 

clerk and a commissioner of the court ; the other, if the judge so 
orders, by drawing "from the boxes used by the state authorities in 
selecting jurora in the highest courts of the state." If the second 
method is adopted, as this act contains no further provision regu- 
lating the mode of drawing, or of summoning and returning, grand 
jorors, thèse matters must still be regulated by the unrepealed 
provisions of the Eevised Statutes. The adoption of the second 
method in the district court of the United States for this district is 
shown, not only by the venires issued by order of the court to the 
marshal, and to constables of towns, in the same forms which were 
in use before the passage of the act of 1879, but also by a formai 
order, made and aigned by the district judge, and entered of record 
in the district court, on January 18, 1884, in thèse words: 

"Ordered that, until otherwise directed, the names of grand and petit 
jurors to be aumraoned to serve at any term of the district court of the 
United States in this district be drawn from the boxes used by the state 
authorities, in pursuance of tlie statutes of Maine, in selecting jurors in the 
suprême judicial court of the state; and that the clerk issue venires for 
jurors as heretoforo practiced." 

From thèse considérations, it results that neither of the first four 
pleas présents any légal défense. 

Under the fifth plea, the objection relied on is that the notice of 
the town meeting for drawing jurors was posted only three days, in- 
stiBad of four, as required by tlie constable's venire and the statutes 
of the state. Eev. St. Me. c. 106, § 9. But the meeting having 
been held and the draft had within the time preseribed, namely, six 
days before the session of the court, the defect in the notice of the 
meeting does not affect the validity of the indictment. State v. Smith, 
67 Me. 328, 335; Ferria v. People, 35 N. Y. 125, 129. 

The sixth plea was waived at the argument. 

Pleas adjudged bad; défendant to answer over. 



United States v. Hanson. 

{Ovrcuit Court, D. Maine. July 10, 1886.) 

JxjBT — Grand Juroks — Rulb by District Judob OKDEBmo Namks to be 
Drawn~Act op 1879. 

By the terms of tlie act of June 80, 1879, c. 53, § 3, "any judge" is author- 
ized to order the names of jurors to'be drawn from the boxes used bv the 
state authorities. 

On February 22, 1886, the défendant was arrested, andbrougbt be- 
fore a commissioner of this court, on a complaint charging him with 
making a f aise return to the post-office department, and, by order of the 
commissioner, entered into a recognizance to appear at April term, 
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1886, of this court, to answer to any indictment which should be then 
found against him for the offense alleged in the complaint. At that 
term, on the day on which the grand jury were aummoned to attend, 
andbefore they were sworn, and again after they were sworn, and be- 
fore they were charged by the court, he presented a challenge in writ- 
ing to the array of the grand jury, beeause ail the grand jurors had 
been drawn and summoned and returned as stated in the first four 
pleas in abatement, as in U. S. v. Richardson, ante, 61. To this 
challenge the district attorney demurred ore tenus. 

Wilbur B\ Lunt and Dennis A. Meaher, for défendant. 

George E. Bird, Dist. Atty., for the United States. 

Geay, Justice. The opinion in U. S. v. Richardson, ante, 61, jnst 
decided, disposes of ail the questions in this case except one. The 
order of the circuit court of January 18, 1884, in the same terms as 
the order of the district court of the same date, set forth in that 
opinion, is signed by the district judge only; and it is contended, on 
the authority of Amis v. Smith, 16 Pet. 303, that a rule of the circuit 
court, made by the district judge alone, is of no validity. It is a suf- 
fieient answer to this objection that, by the terms of the act of June 
30, liS79, c. 52, § 2, "any judge" is authorized to order the names 
of jurors to be drawn from the boxes used by the state authorities. 

Challenge adjudged bad. 



A.R0NS0N V. Fleokenstein and others.* 

(Œrcuit Court, jy. D. Illinois. July 6, 1886.) 

1. COPYKIGHT— DrAMATIC COMPOSITION — IMITATION PKOHIBITED BY InjUNCTION. 

An original operetta, consisting of libretto, score, and name. is property at 
common law, which, so- far as unpublished, will be protected from frauda- 
ient imitation by injunction. 

2. Same— Dramatic Composition— What is Original Composition. 

An operetta may be so far an original dramatic composition as to entitle it 
to protection as literary property, although it is an adaptation of an old play. 

3. Samb — What is Publication op Namb of. 

Publication of the songs and vocal score of an operetta, with the name of 
the operetta, does not make such name public property. 

4. Samb — Pabty to Brins Suit for Infrinsement. 

Suit for protection of property at common law in a dramatic composition 
e. g., an operetta, can be brougnt ovXj by the licensee of a gênerai owner, 
where such licensee has an exclusive hcense for a deflnite period, and, by the 
terms of his license, is to bring ail suits for the protection of his rights. 

5. Same— Part Owner mat Sue for Infringement. 

A part owner of a dramatic composition may protect his property by suit 
against a wrong-doer. 

In Chancery. 
' Edited by Russell H. Curtis, of the Chicaso bar. 
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Flower, Remy de Gregory, for complainant. 
E. A. Otis and Frank F. Beed, for défendants. 

Blodgbtt, J. The bill in this case prays an injunetîon restrain. 
ing défendants from prodacing, at the New Casino theater, in this 
eity, the operetta of Erminie, and allèges, in substance, that in March, 
1886, complainant acquired from Harry Poulton, Willie Edouin, and 
Frank Sanger the sole and exclusive right to produce in the United 
States and Canada the operetta known as Erminie ; that he bas, at 
great expense for advertising, scenery, etc., produced the operetta at 
the Casino, in New York, where it bas met with great success ; that 
prior to its purchase by complainant said operetta was the sole and 
exclusive property of Poulton; that the same was by him composed 
and written, and bas never been published, nor in any manner dedi- 
cated to the public; that in April iast complainant caused the title 
or name of Erminie, as applied to said operetta, to be copyrighted in 
the ofSce of the librarian of congress, in pursuance of the laws of the 
United States; that défendants, in violation of complainant's rights, 
hâve advertised to produce, and bave produced, at a place of amuse- 
ment in this city called the New Casino, the operetta of Erminie, an- 
nouncing it as the "latest New York success, playing at the Casino, 
New York, , and Avenue Theater, London, to crowded bouses," etc. 
"This is the first production of Erminie outside of New York city," 
etc. 

The proof from the affidavits on file shows that, under the manage- 
ment of défendants Fleckenstein & Gunning, there was produced, on 
the twenty-sixth of June Iast, and bas daily been played since that 
time, at the place of amusement in this city known as the New Ca- 
sino, an operetta by the name and title of Erminie; that before its 
production, and before notice was served by complainant on the 
managers, it was announced and extensively advertised by the de- 
fendants' managers of the New Casino that they would, on the twenty- 
sixth of June, produce at the New Casino "New York's latest success, 
Erminie," and I can hâve no doubt but that défendants intended to 
make the public believe that the operetta to be produced by them 
was the same as the one by the same title which had been produced, 
under complainant's management, at the Casino, in New York city, 
where it had met with signal success and public approval. After 
being notified by complainant that he had the sole right to produce 
Erminie or authorize its production in this country, and that légal 
steps would be taken to prevent interférence with his rights, the de- 
fendants' managers of the New Casino bave modified their placards 
and advertisements by omitting ail allusions to the New York oper- 
etta, but they still continue to play substantially the same pièce, by 
the same title. 

Jt is admitted that before complainant acquired the right to the 
pièce in this country the songs and vocal score had been published 
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and put on sale, in England and the United States, wîth the consent 
and knowledge of the owners of the composition ; but it is insisted, 
and the affidavits filed show, that the orchestration and orchestra 
parts and libretto of the operetta hâve never been published. 

Défendants insist, and their affidavits tend to show, that their op- 
eretta of Erminie, as played at the New Casino, is an original and 
new composition, the libretto of which was written by Pred. Dickson; 
that they hâve adopted, as tbey lawfully might, the songs and vocal 
score of Erminie, the music of which was by Jacobowsky; and that 
their orchestration and orchestra parts were whoUy written and com- 
posed by Profs. Hoffman and Wheeler, of this city; and that the or- 
chestration and orchestra parts are not copied from, and do not fol- 
low or imitate, the corresponding parts of complainant's operetta. 

It must, I think, be considered as proven that the complainant's 
operetta is founded upon the old and well-known drama of Eobert 
Macaire; but the title, dialogue, minor charaoters, scenery, and dra- 
matic situations, which, with tlie orchestration, orchestra parts, songs, 
and music, make up the operetta, seem to be so far différent as to en- 
title the pièce, as a whole, to the elaim of originality, and it is ad- 
mitted by défendants that Mr. Dickson, the author of their libretto, 
bas taken his pièce almost wholly from the same old play. So far as 
I hâve had time to compare the two librettos, the défendants' pièce 
seems to me to betray an attempfc to avoid copying the Poulton 
libretto; but many of the situations, and much of the dialogue, and 
the traits developed by his characters, would seem to indicate, or sug- 
gest, at least, that his arrangement is modeled upon Poulton's. 

Défendants contend (1) that they hâve the same right as Poulton 
to Write an operetta founded upon the story and incidents of Eobert 
Macaire, and that they hâve not copied or adopted the Poulton com- 
position ; (2) that, by the publication of the songs and vocal score 
of the Poulton operetta, with the title of the operetta, the title bas 
become public property. 

I think the proof now before the court shows that the name "Er- 
minie," as applied to an operetta, originated with the authors of com- 
plainant's operetta; and that, by the publication of the songs and 
vocal score of the operetta, they bave not given to the public the right 
to use the name as applied to any other libretto, dialogue, and or- 
chestra parts ; that the publication of the songs only gave to the pub- 
lic that which was published, and does not authorize the use of the 
name as applied to the operetta as a whole. 

The case, as now made by the proof, shows an attempt by défend- 
ants to avail themselves of the réputation and popularity which haa 
been achieved by the operetta of Erminie, as exclusively owned and 
produced by complainant, by bringing out a pièce with the same name 
and. songs, but with colorable changes in the text of the dialogue and 
dramatic arrangement. The Poulton operetta, with the name of Er- 
minie, beiug so far an original composition as to entitlè it to protec- 
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tion as a pièce of literary property, the name given the composition 
by its author, and under which it bas become known to the public, 
became, as it seems to me, a property right, — not strictly on the 
principle of a trade-mark, but because the name and literary com- 
position became blended and united, so that the name identifies the 
composition to the public, — so that the name of this composition be- 
longs to this complainant as identifying and describing hjs literary 
property, and as a part of the pièce itself, and défendants bave no 
right to profit by using this name to the injury of complainant. 

The law is now too well settled to require the citation of authorities, 
that the playing of a dramatic composition is not such a publication 
as makes the composition public property; and I think it equally 
clear that an author who bas givèn a particular title or name to his 
composition is entitled to bave that name protected. The proof 
shows that complainant bas put his play before the public in New 
York city, and that it has there met with such approval as makes it 
probable, if not certain, that the pièce will bave a successfui run in 
the other cities and towns of this country; and défendants bave no 
right to avail themselves of the merits and popularity of complain- 
ant's play to draw audiences to the performance of theirs, even if, as 
is claimed, their composition is a newand original dramatic arrange- 
ment. It is a fraud upon the public, as well as upon the complain- 
ant, to attempt to do so. 

, I do noc deem it necessary, for the purposes of this motion, to con- 
sider whether complainant has acquired any additional right to the 
name of his pièce by registering the title with the librarian of con- 
gress under the copyright laws of the United States, as I think his 
eommon-law right to the name is suf&cient for his protection. Nor 
do the merits of the respective compositions enter into the question 
now before me. For aught I know, or am at présent advised, the 
défendants' pièce may be the most meritorious of the two, as a liter- 
ary and musical composition; but the palpable fact now before me, 
by the proof, is that the défendants' are endeavoring to avail them- 
selves of the réputation made by complainant for his composition, by 
his euterprise, skill, and expérience as a manager, and this I do not 
think défendants should be allowed to do. 

It is also urged that complainant is only a licensee, and therefore 
cannot sue in his own name. He is, however, the exclusive licensee 
for two years, with an option for an extension, and, by the terms of 
his license, is to bring ail necessary suits for the protection of his 
rights, and hence is, I think, the onlyone to bring suit for infringe- 
ment in this country and Canada. 

It is also urged that the. proof shows that the opéra, as a whole, 
was the joint production of Poulton, Bellamy, and Jacobowsky; the 
two fiirst named being the authors of thç dialogue, dràniatic and 
scenic situations and songs, and the musicby Jacobowsky; and that 
complainant does not show that he is owner of Bellamy's interest. 
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The bill, wMch îs Bwom to, avers that Poulton became the sole owner 
of the entire operetta, and that complainant acquired his title. But 
even if the bill and proof did not show that complainant is clothed 
with the control of ail the interests in the pièce, it does show that he 
has acquired Poulton's interest, and that is enough to protect him 
against a wrong-doer. 

I hâve discussed the case for the purposes of the motion for injunc- 
tion mainly upon complainant's right to be protected in the name; 
but complainant insists that the defendant's pièce is not in fact an 
original composition, bat is an infringement upon the dialogue and 
dramatic arrangement of his operetta. This question, however, will 
be more appropriately oonsidered at the final hearing, in the light of 
the proof as sball then appear. 

The injunction is allowed as prayed. 



Sakony V. Ehbich and others. 
{Circuit Oowi, 8. D. Mw York. June 24, 1886.) 

1. CoPTRiOHT— Infringement— PKiNTB—Rev. St. tJ. 8. § 4965. 

Under section 4965, Rev. St. U. S., relating to the infringement of copy- 
ri^litB, tlie actual infringing prints can alone be recovered, and wlien the 
prints are out of the possession and beyond the control of the infringer the 
proprietor of the copyright cannot recover of him their value in an action at 
law. 

8. SamB— FORMEB JUDGMENT — BaB TO ReCOVBRT. 

Judgment entered in a former action against a lithograph company, by 
whom prints were printed for an infringer of a copyright, is a bar to further 
recovery by the proprietor of the copyright in an action against the infringer 
for the value of the prints. 

At Law. Tried by the court. 

This is an action to recover $535, the value of 70,000 lithographie 
copies of a photograph of Oscar Wilde, oopyrighted by the plaintiff. 
Thèse copies were printed by the Burrow-Giles Lithographie Company 
for the défendants, and published and circulated by them. Prior to 
the commencement of this action they had ail passed out of the pos- 
session of the défendants. 

The défenses are : First. That under section 4965 of the United 
States Eevised Statutes the actual infringing prints can alone be re- 
covered. There is no provision of law by which the plaintiff can ob- 
tain judgment for their value. Second. That after the distribution 
by the défendants as aforesaid the plaintiff commenced an action 
against the lithographie company and recovered the money value of 
ail copies printed and sold by it, includingthose in controversy. 

The judgment entered in that action has been paid, and is a bar to 
a further recovery. Section 4965 is as follows: 
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"If any person, after the recording of the title of any map, chart, musical 
composition, print, eut, engraving, photograph, or chromo, or of the descrip- 
tion of any painting, drawing, statue, statuary, or model or design intended 
to be perfected and executed as a work of the fine arts, as provided by this 
chapter, shall, within the term llmited and without the consent of the pro- 
prietor of the copyright flrst obtained in writing, signed in présence of two or 
more witnesses, engrave, etch, work, copy, print, publish, or import, either in 
wtiole or in part, or by varying the main design with intent to évade the law, 
or knowing the same to be so prlnted, published, or imported, shall sell or 
expose to sale any copy of such map or other article, as aforesaid, he shall 
forfait to the proprîetor ali the plates on which the same shall be copied, and 
every sheet tliereof, either copied or printed, and shall further forfeit one 
dollar for every sheet of the same found in bis possession, either printing, 
printed, copied, published, imported, or exposed for sale; and in case of a 
painting, statue, or statuary, he sliall forfeit ten dollars for every copy of the 
same in bis possession, or by him sold or exposed for sale; one-half thereof 
to the proprietor and the other half to the use of the United States." 

Gurnsey Sackett and A. T. Gurlitz, for plaintiff. 
Stine é Caïman and D. Caïman, for défendants. 

CoxE, J. The section in question must be strictly construed. 
Backus V. Gould, 7 How. 798. No autliority bas been cited to sus- 
tain the proposition that when tlie piratical prints are out of the 
possession and beyond the control of the infringer the proprietor of 
the copyright can recover of him their value in an action at law. 
It would require an exceedingly strained construction, almost a dis- 
tortion of the act, to make it fit the présent circumstances. It is 
no answer to say that the remedy provided by law is inefifective; that 
the wrong-doer may escape the conséquences of his infringement; 
that the opportunity for redress diminishes in proportion to the suo- 
cess of the infringement, and ceases wholly when the wrong is fuUy 
eousummated. Thèse arguments might, with great propriety, be ad- 
dressed to the law-making power, and congress could, perhaps, be 
indueed to render effectuai, by a few simple amendments, provisions 
which, in their présent form, are so obviously defective and inadé- 
quate. With thèse considérations, however, the courts hâve nothing 
to do. They must deal with the law as it is, not as it ought to be. 
But even thoughthe statute should be construed in aecordance with the 
plaintifï's contention, it is not easy to see why the proposition ad- 
vanced by the défendants, that he has already recovered the value 
from the lithographie company, and cannot, therefore, recover it 
again, is not well founded. 

The défendants are entitled to judgment. 
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Kblleb and others v. Stolzenbich and others. 
(Circuit Court, W. D. Pennsyloania. July 3, 1886.) 

1. Patents pob Invbhtionb— Infbingbment— IiAches as a Bab to an AocoimT 

FOK Profits. 

To a bill to restrain infringement of a patent the défendants by plea set up 
a claim of right to use the patented apparatus in question, and the grounds 
thereof. The plaintifiE having neglected for over two years to reply or set 
the plea down for hearing. the court, under equity rule 38, decreed that he 
■was to be deemed to admit its truth and sufflciency, and that the bill be dis- 
missed. The défendants were then suffered to continue to use the apparatus 
for nearly two years more, before a second (the présent) suit was brought to 
restrain them. Hdd, that the court would not deoree an account of profits, 
the défendants having acted under a hona fide claim of right, and there being 
on the other side acquiescence and inexcusable lâches in seeking redress. 

2. Same— Damages. 

The proofs disclosing an established license fee of |1,000, held, /«^^«r, that 
the amount of such fee was a just measure of compensation for the infringe- 
ment. 

In Equity. 

D. F. Patterson, for complainants. 

Geo. H. Christy, for défendants. 

AcHEsoN, J. If it be conceded that where a profit or saving is 
Bhown to hâve accrued to an infringer beyond the amount of the 
established license fee for the use of the patented machine, the pat- 
entée suing in equity for an account of profits is not ordinarily to be 
limited to such fee; and assuming that the évidence discloses with 
Bufiicient clearness the number of bushels of sand treated by the 
patented apparatus on the dredging-boat Wharton McKnight, and the 
amount of the savings to the défendants thereby effected, — it still 
remains to be considered whether the défendants are justly charge- 
able with profits, in view of the exceptional circumstances of this case. 

In the first place, be it observed, the défendants were not wanton 
infringers. They acted under a bona fide claim of right to use the 
invention, based on the late partnership relations and dealings 
between the patentée, the plaintiff Keller, and the défendant Pfeil. 
It is true, the décision of the court bas been adverse to that claim, 
(20 Fed. Eep. 47;) but the question of right was fairly debatable, 
and the proofs left the défendants' integrity untouched. And then, 
in the second place, the plaintifs' demands may well be moderated 
by reason of the lâches imputable to them. The history of the case 
is this : The patented apparatus was put on the Wharton McKnight 
in the spring of 1879. Very shortly thereafter Keller 'brought suit in 
this court against Pfeil and bis associâtes to restrain its use. To the 
bill the défendants filed a plea setting up Pfeil's claim of right to use 
the apparatus, and the grounds thereof. The plaintitf failed to reply 
to the plea, and, for a period of more than two years, neglected to move 
v.28F.no.l— 6 
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in the cause, or put it in a condition for further prosecution ; and 
eventually, on May 10, 1881, after notice, and under the provisions 
of the thirty-eighth equity rule, the court adjudged and decreed that 
the plaintiff was to be deemed to hâve admitted the truth and 
suËQciency of the plea, and that the Mil be dismissed. The défend- 
ants were then suffered to continue the use of the apparatus on the 
Wharton McKnight for a period of nearly two years before the prés- 
ent suit was brought, on April 9, 1883. 

Now, vfe hâve, indeed, decided that the decree dismissing the former 
bill for want of prosecution was no bar to this suit, but it byno means 
follows that it is to be without influence when we corne to deal with 
the question of the estent of the relief which should be extended to 
the plaintiffs. The decree proceeded on the ground of the acknowl- 
edged truth and sufficiency of the plea implied by the plaihtiff's in- 
action. The dismissal of his bill on this ground certainly left Keller 
in no better condition than he would hâve beenif, with full knowledge 
of Pfeil's use of the patented apparatus on the Wharton McKnight 
under a claim of right, he had made no move by suit or otherwise to 
restrain him. Moreover, the dismissal of Keller's bill was followed 
by two years of acquiescence in the défendants' use of the invention 
on Baid boat. Thus, the tendency of Keller's course of conduct dur- 
ing the space of nearly four years was direotly to encourage the de- 
fendants in the continued use of the apparatus. 

A court of equity always discountenances lâches. Hence, in Me- 
Lean v. Fleming, 96 U. S. 245, it was held that while the plaintiff was 
entitled to an injunction to ïestrain infringement of his trade-mark^ 
yèt, by reason of his long-eontinued acquiescence and unreasonable 
delay in seeking relief, he was not entitled to an account for profits. 
This prinoiple was applied in New York Orape Sugar Co. v. Buffalo 
Grape Sugar Co., 24 Fed. Eep. 604, to a suit for the infringement of 
letters patent. In Harrison v. Taylor, 11 Jur. (N. S.) 408, a delay of 
less than a year in bringing suit to enjoin infringement of a trade- 
mark was adjudged to be good ground for refusing a decree for an 
account of profits. Furthermore, relief of this nature bas sometimes 
been denied by a court of equity simply on the ground that the in- 
fringement was without fraudaient intent. McLean v. Fleming, supra; 
Moet v. Gouston, 83 Beav. 578 ; Edelsten v. Edelsten, 1 De Gex, J. & 
S. 185; Merriam v. Smith, 11 Fed. Eep. 588. 

Now, in the présent case, we hâve not only inexcusable lâches on 
the part of the plaintiffs, but also the élément of entire good faith on 
the part of the détendants. The plaintiffs' claim, then, to profits is 
altogether destitute of equity. 

It appears thât as early as 1879 Keller began to grant li censés, 
and there is satisfactory évidence showing his fixed license fee to be 
$1,000 for the use of hia apparatus on one dredging-boat. Substan- 
tial justice, then, will be done by deereeing compensation to thô 
plaintiffs ou the basis of such license fee, and, in adopting this 
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measure of relief, we act in the spirit of the ruie indicated în Burdell 
V. Denig, 92 U. S. 716, 

And now, July 2, 1886, the plaintiffs' exception to the master's 
report is overruled, and the défendants' first and second exceptions 
thereto are sustained; and it is ordered that a decree be drawn in 
favor of the plaintiffs for $1,000, with costs of suit. 



OscEOLA Manuf'g Co., Limited, v. Pie and others. 
(Circuit Court, W, II. Pennsylvania. June 13, 1886.) 

1. Patents for Inventions— Inpbingbment. 

Letters patent No. 173,869, granted February 8, 1876, to Sébastian Stutz, for 
an improvement in car-wheels, construed, and heU not to be infringed by the 
défendants. 

2. Same— ScoPE op Patent. 

The self-lubricating principle applied to car-wheels being old, and the in- 
vention a mère improvement in a well-known class of wheels, and the claim 
being for a combination of designated component parts, "ail as shown and. 
described, " Jield, that the patentée was limited to the particular constiuction 
shown in the spécification. 

In Equity. 

James I. Kuy and G. H. McKee, for complainants. 

George Harding and Francis T. Chambers, for respondents. 

AoHEBON, J. The bill charges the défendants with the infringe- 
ment of letters patent No. 173,369, granted on February 8, 1876, to 
Sébastian Stutz, for an invention which, the spécification recites, re- 
lates to an improvement in the class of car-wheels which are pro- 
vided with chambers or oavities for holding a lubricant, and from 
which it is fed or distribnted to the friction surfaces of the axle jour- 
nal. The spécification describes the improvement thus: 

"The construction of the wheel is as follows: The nave or hub, N, of the 
wheel terminâtes at its outer end in a conical cap, Ai, which is cast in one 
pièce with the body of the wheel, and provided with a snmll opening, m, 
through which the lubricant is introduced into the réservoir, 0, formed by 
recessing the inner portion of the hub between the circular ribs or bearing- 
surfaces, h, h. Grooves or notches, g, are eut in the rib, h, to permit the 
lubricant (inserted through the hole, m) to flnd access to the said annular 
chamber or réservoir, O. Openings, n, are formed iu the sleeve or box. S, 
to permit access of the lubricant from the réservoir, 0, to the journal, J. The 
rear or inner end of the sleeve, S, lias a radical flange,/, and the hub, N, i» 
secured thereto by means of bolts, 6, as shown." 

The sleeve or box, S, is slipped over the axle journal, and secured 
thereto by njeans of a pin and washer or a screw-nut; and tho axle 
journal and sleeve, thus united, are inserted in the hub, and, by 
means of; the bolts, b, passing through the flange, /, of the sleeve. 
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into tbe hub, tbe wbeel is beld in place on tbe axie. After tbns de> 
scribing bis improvement, the patentée déclares : 

"By constructing journal-box and hub, and Connecting them in the man- 
ner shown and described, 1 secure freer circulation and access of oil to the 
journal, and adapt the wheel to be removed from the axle with greater con- 
venience." 

Then foUow, first, a disclaimer, and then the claims, in thèse 
words : 

"I do not claim a car-wheel provided with a détachable cap or oil-cup, nor 
the employaient of a perforated journal-box in connection therewith; but 
what I claim is (1) the combination with the hub, N, having chamber, 0, 
and oil-passages, g, in its front inner bearing, h, and the oil-holding cap, 
A*, of the box, S, having the perforations, n, ail as shown and described, 
whereby the lubricant has free circulation around said box, and access to the 
Journal, as specified. (2) Tlie combination with the hub, N, of the journal- 
box, S, having the radical flange, /, and the screw-bolts, 6, as shown and 
described, for the purpose speciûed." 

The défendants' car-wheel, which is made under letters patent 
granted on November 2, 1880, to J. N. Watt, diflfers from the Stutz 
wheel in thèse two important particulars, viz. : First, the cap or oil- 
cup is made separate and distinct from the hub or body of the wheel, 
and is détachable tberefrom; and, secondly, the journal-box is not 
removable, but is cast solid or intégral with the hub or body of the 
■wheel. This construction is so unlike that described by Stutz that it 
is conceded no| to corne with in the scope of bis second claim. It is, 
however, most earnestly contended that it infringes bis first claim. 
But what does that claim cover ? Certainly not the self-lubricating 
principle applied to car-wheels, for that was old. Confessedly, Stutz' 
invention was merely an improvemeut in a well-known class of wheels 
having oil-chambers from which the lubricant is supplied to the bear- 
ing surfaces, and his spécification throughout is only explanatory of 
his particular mode of constructing and Connecting the hub and 
journal-box. And then we hâve him expressly disclaiming "a car- 
wheel provided witb a détachable cap or oil-cup." With such a spéc- 
ification, and on the heels of such disclaimer, a carefully limited claim 
would naturally foUow, And such is the claim under considération. 
Whether, in view of the state of the art as shown by the prior pat- 
ents, any broader claim was allowable, is a debatable question, which 
it is not necessary to consider. 

Turning to the claim as made, it is found to be for a combination 
of two constituent parts, — one being "the hub, N, having chamber, 
0, and oil passages, g, in its front inner bearing, h, and the oil- 
holding cap, A';" and the other being "the box, S, having the perfo- 
rations, n," "ail as shown and described." This language is unmis- 
takable. The limitations thereby imposed are in perfeot keeping 
with the scope of the spécification, and I do not pereeive aiiy modi- 
fying effect in the added words, "whereby the lubricant has free 
circulation aroitnd said box, and access to the journal." Dnder the 
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first claim, then, the patented combination is of the recessed hub, 
having the cap or oil-holding cup in a single easting with the remov- 
able sleeve or journal-box. 

This interprétation being in accordance with the plain words of 
the claim, it would net be a sound objection thereto, even were it 
true that the efifect would be to leave no indépendant subject-matter 
upon which the second claim could operate. In fact, however, the 
second claim bas a third component in "the screw-bolts, b." 

I am of opinion that the wheels manufactured by the défendants 
do not infringe either of the claims of the Stutz patent. 

Let a decree be drawu dismissing the bill, with costs. 



La Eue ». Western EiiBCTEic Co. 
(Oireuit Court, 8. D. Nm York. July 10, 1886.) 

1. Patent— Claim— Construction and Extbnt op. 

A clause in the application for a patent, immediately associated with the 
claim, either preceding it orfollowingit, and unmistakably designed to state 
what the inventer intended to secure to himself by the patent, and to include 
in his claim, should be construed as a part of the claim, " and covered by the 
patent. 

2. Same— Teleghaph Kbt — Soundeb— Tobsional Spkino — Infringembnt— In- 

junction. 

E, obtained a patent for an improvement in "telegraph transmitters. " 
There were four spécifications in the claim, in each of which the invention 
was described as a combination, in a telegraph key, of a torsional spring, by 
means of a flat strip of métal, with a lever f ulcrumed upon it, etc. ; and in the 
pre< eding clause of the application it was stated that the inventer "did not 
limit him'self to telegraph keys only, * » * as it was equalhr applicable 
to relays andsounders. " The défendant appropriated andused K's combina- 
tion, and the whole of it, in the sounder. HeÙ,, that the patent covered the com- 
bination when used in a sounder, and not its use in a key only; and that the 
defendant's instrument was an infringemeut, and that the complainants weie 
entitled to an injunction. 

In Equity. Infringement. 
Briesen ce Steele, for complainant. 
George P. Barton, for défendant. 

Brown, J. The complainant moves upon the bill and afSdavits 
for a preliminary injunction to restrain the défendant from an al- 
leged infringement of patent No. 270,767, dated January 16, 1883, 
issued to Edgar A. Edwards, under whom the plaintiff claims for an 
"improvement in telegraph transmitters." The défendant sets up — 
First, want of novelty; and, second, that the defendant's instrument 
is not within the scope of the patent as shown by the "claim." 

The application in the Edwards patent states as foUows : 
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"My invention relates to telegraph keys or instruments, used for transmit- 
ting télégraphie signais, and is an improvement on tlie well-known Mors» 
key, being in substituting for the trunnions or pivots upon wliich the lever 
vibrâtes a torsional spring or strip of métal." 

The instrument figured and described in the patent is the key 
used for sending télégraphie messages. The defendant's instru- 
ment, which is alleged to be an infringement, is a "sounder," used at 
the other end of the circuit to make the message known through 
the ear of the operator there. The former is worked by the finger 
of the operator in pressing one end of the key downward. As soon 
as the pressure is removed, the torsional spring again raises that 
end of the lever, and the current is thus opened and shut. In the 
sounder the lever is worked by the attractive force of a small elec- 
tro-magnet, exerted upon an armature attached to and crossing 
the under side of the lever at right angles, and serving to draw it 
down whenever the current is in motion. This downward movement 
causes the metallic point near the end of the lever to strike against 
the stop below it, and to make the tick, or sound, that gives this in- 
strument its name. As soon as the current is interrupted, the tor- 
sional spring in the defendant's instrument, aided also by a retractile 
spring, opérâtes to raise the lever, as in the key worked by -the fin- 
ger, without the additional spring. The sounder's lever thus raised 
strikes the upper stop, and by thèse two motions the sounds are made 
that are équivalent to the dashes and spaces in the written strip, and 
indicate the message to the expert operator without the use of writ- 
ing. As the bar of the sounder is heavier, and does nôt project beyond 
the fulcrum, the torsional spring used in the sounder is aided by a, 
small coil attached to the lever that works as a retractile spring, the 
same as previously used in the key.and sounder. In the key with the 
Edwards combination this coil is dispensed with. 

The use of a torsional spring by means of a flat strip of métal se- 
cured at both ends is not, indeed, whoUy new. It appears to hâve 
been devised for use in certain parts of clock-work some 15 years 
ago, but to what extent actually used does not appear. It is not 
shown, however, to hâve been previously applied in the manner de- 
signed in this patent; nor in combination with a lever, or bar, ful- 
crumed upon the metallic strip, and designed to serve at once as a 
torsional spring and as a substitute for the use of pivots or trunnions, 
with or without retractile springs. It is this combination that is pat- 
ented. It is evidently useful, economical, and valuable. As a com- 
bination, it was new; and, in my judgment, the patent is valid. 

An inspection of the sounder in question leaves no doubt that it 
embodies the Edwards invention, nor that it appropriâtes his com- 
bination, and the whole of it. The bar of the defendant's sounder is 
a lever, which is fulcrumed upon a metallic strip, constructed, shaped, 
and adjusted in precisely the same manner, and perf orming precisely 
the same mechanical functions, that the patented combination per- 
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forma in the key. It is the identîcal Edwards combination. The re- 
tractile springused in the sounder is immaterial, since that is merely 
used in addition to the torsional spring. That patent expressly 
states that the combination may be used with or without retractile 
springs. The Edwards combination is used, as I hâve said, in it3 
entirety; and the sounder is therefore an infringement, unless the 
scope of the Edwards patent is so much narrower than his invention 
as to cover his combination only when it is used in the key at the 
end of the circuit from which the current is sent, and not when it is 
used in the sounder at the other end of the circuit, where the mes- 
sage is received. The détermination of this question dépends upon 
the construction that should be given to the language of the patent, 
and particularly to the daim. 

In the application for the patent, the inventer, after desoribing the 
diagranis, the uses, and the advantages of the invention, proceeds as 
follows : 

"I do not limit myself to the application of torsional springs to telegraph 
keys alone, as it is obvions the torsional strip or spring may be applied to 
other electrical instruments. ïhus, it may replace the pivots or trunnions pf 
the relay and sounder. I claim, (1) in a telegraph key, the combination with 
the circuit-breaking lever of a torsional spring, upon which said lever is ful- 
cruined," etc., "substantially'as described. * * * (3) The combination, 
in a telegraph key, of the lever fulcrumed upon the torsional spring with the 
adjusting screws. H, H', forregulating the amplitude of the lever movenient, 
and the retractile résistance of the torsion spring, substantially as described." 

Items 2 and 4 in the claim are not materially différent, as respects 
this controversy, from the first item in the claim. In each of the 
four spécifications above quoted the combination is stated to be "in a 
telegraph key." In ail except the third item the language is: "In 
a telegraph key, the combination with the circuit-breaking lever of a 
torsional spring," etc. As the patent is for a combination, and as 
the sounder bas no "circuit-breaking lever," the defendant's instru- 
ment does not make use of that élément of the combination; and 
therefore, by numerous décisions, it is not an infringement of the 
patent so far as the patent rests upon the first, second, and fourth 
spécifications of the claim. Fay v. Cordesman, 109 U. S. 408; S. 0. 
3 Sup. et. Eep. 236; Shepard v. Carrigan, 116 U. S. 593, 597; S. 
C. 6 Sup. et. Eep. 493. 

The third item, however, omits any référence to "a circuit-breaking 
lever," and claims "the combination, in a telegraph key, of the lever 
fulcrumed upon the torsional spring with the adjusting screws. H, 
H'," etc. The paragraph immèdiately preceding the four spécifica- 
tions of the claim above quoted expressly states, however, that the 
inventor does "not limit himself to the application of the torsional 
spring to telegraph keys alone." "It may replace," he says, "the 
pivots or trunnions of the relay and sounder." This is the précise 
application and use of the invention that the défendant is now mak- 
itàg. 
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The défendant însîsts that the "sounder" is not a "teîegraph key;" 
and that inasmuch as the patent is for the combination "in a teîe- 
graph key," the use of the same combination in a "sounder" is not 
an infringement. The rule enunciated in the case of Bailroad Co. v. 
Mellon, lOé U. S. 112, 118, is claimed to be applicable, viz., that "the 
scope of letters patent should be limited to the invention covered by 
the claim, and though the claim may be illustrated, it cannot be en- 
larged, by the langnage used in other parts of the spécification." In 
that case, however, the thing invented and described was différent 
from the thing claimed to be an infringement; and the court say: 
"The claim, so far from covering an angular flange upon the wheel, 
expressly excludes such a flange, and embraces only a flange with a 
curved or rounded corner." 

In this case the exact combination invented and described in the 
claim is appropriated in the defendant's sounder. Is it to be ex- 
cluded as not covered by the patent, merely because, in the four 
numbered spécifications of the claim, the combinatioh is described as 
existing in a "teîegraph key," although the use of the combination 
in a "sounder" is clearly intended to be covered by the language of 
the preceding clause ? I think not. There is nothing in this sounder 
that is excluded by the third spécification, as is the case of Railroad 
Co. V. Mellon, supra. What is patented undér the third spécification 
is not a teîegraph key, nor is-the key described as any part of the cotq- 
bination. What is patented is simply a "combination of the lever 
fulcrumed upon a torsional spring with adjusting screws, for regulat- 
ing the amplitude of the lever movement," etc., although this combi- 
nation is stated to be "in a teîegraph key." The key exhibits the 
combination patented. It is not the mère use of this combination in 
a key only, that is patented. It is the combination itself, and the 
combination only, that is the essential thing, and the thing patented ; 
and that combination is used in this sounder. 

In the original application the claim was for "a teîegraph key," 
etc. This claim was disallowed at the patent-office, with the follow- 
ing mémorandum : "Descriptive matter not clear; claims are in bad 
form, being for arrangement of a key-lever, instead of a combination 
of parts or éléments." The same clauses referring to the relay and 
sounder were ia the original application. From this it is clear that 
the patent-office understood the original application to be for an "ar- 
rangement of a key-lever," and declined to grant a patent in that 
form, because a key-lever was not the true thing invented; while 
they did intend to grant a patent for a certain "combination of parts 
or éléments," i. e. the combination of certain parts or éléments that 
existed in the key referred to, but not the key itself, nor the key as a 
partof the combination, nor the combination when existing in a key 
only, nor the mère use of the combination in a key. 

The statute (Rev. St. § 4888) requires that the inventer "shall par- 
ticulavly point out, and distinctly claim, the part, improvement, or 
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combination which he claims as his invention or discovery," Wiiat- 
ever the inventer does clearly point out as his invention, and what- 
ever the application does clearly show that the inventor intends to 
claim as his, should, as it seems to me, be deemed a part of his 
claim, when found in immédiate connection with the spécifications 
of his claim. There is no arbitrary and formai division of the ap- 
plication into différent sections required by law that demands that 
language naturally indicative of the inventor's claim and intention 
shall be excluded from considération as a part of the claim under the 
statute, simply because it is not found in a particular part of the 
application, or because it does not follow the words "I claim;" nor 
is it necessary to use the word "claim." Any language that does 
clearly and unmistakably indicate that the inventor. intends to secure 
to himself the benefit of a certain use of his invention, when the ex- 
pression is used in immédiate connection with the words "I claim," 
though preceding those words, oiight, as it seems to me, to be as 
much regarded as a part of his claim, in the statutory sensé, as the 
words that follow; because it is clear that the preceding words cleai'ly 
appear to qualify and explain what follows, and because the intent 
both of the statute and of the inventor would otherwise be thwarted. 
Any perfectly clear expression of what the inventor intends to se- 
cure to himself, in immédiate connection with the claim, is vir- 
tually a part of the claim. The reasons for confining the patent to 
the "claim," viz., because the inventor is preaumed to intend to ded- 
icate to the public so much of his invention as he does not claim, and 
because the patent-office is presumed to intend to grant the patent 
for only what is claimed, hâve no application to such a case. 

It is impossible, as it seems to me, to read the inventor's language 
in this application without pei-ceiving that he intends to secure to 
himself the benefit, of his invention when used in a relay or sounder 
as much as when used in a teehnical "key. " No one could imagine 
from the language of the application that the inventor intended to 
abandon to the public the use of his invention in the sounder. He 
states expressly that he "does not limit himself to the application of 
torsional springs to telegraph keys alone, as it is obvions the torsional 
strip or spring may be applied to other electrical instruments. Thus, 
it may replace the pivots and trunnions of the relay or sounder." If 
this clause had followed the four items specifying his claim, no one 
would hâve seriously contended that it was not a part of the claim, 
and applicable to a sounder. This clause immediately précèdes the 
words "I claim," and shows conclusively what is intended to be in- 
cluded in the claim and the patent. I see no good reason for any 
différent construction simply because this clause précèdes those items 
instead of following them. The intent is equally clear in either case, 
and in either the clause should therefore be regarded as a part of the 
-claim, and as explaining its meaning, application, and extent, This 
part of the claim stands precisely as it was in the original applica- 
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tion. No objection was taken to it in the patent-office. There is no 
reason, therefore, to suppose that a more limited patent was intended 
by that office, sinoe the inventor's intent is perfectly clear, 

Again, in the third spécification of the claim, the élément of a "cir- 
cuit-breaking lever" is omitted. In a "key," strictly so called, this lever 
is always a circuit-breaking lever. The insertion of this third item 
in the claim in which that élément is omitted indicates clearly, there- 
fore, that this third item was intended to extend the claim beyond 
circuit-breaking levers, i. e., beyond the particular kind of key used 
for sending off the message, and to apply the claim to other levers, 
whenever they made use of this combination; and the preceding 
clause clearly spécifies what those other levers might be, viz., sound- 
ers, relays, etc. The sounder, although not a "key" in technical 
strictness, vrorks in the same way, and, in a gênerai sensé, it opérâtes 
as a key for the delivery of the message to the operator that listens 
to it, Just as the instrument at the other end opérâtes as a key in 
sending the message forward. Both instruments are equally "télé- 
graphie transmittera," which are described as the subjects of the in- 
vention, the sounder being the last instrument used in the transmis- 
sion ot the message. 

The fact that the machine in which a patented combination is used 
is a différent machine from that in which the combination was first 
described, is not a valid défense in a suit for infringement, where the 
combination patented is only a part of the machine described. This 
is illustrated by the case of Rowell v. Lindsay, 113 U. S. 97, S. G. 5 
Sup. et. Eep. 507, where the combination patented was for "an im- 
provement in a cultivator," and the infringement alleged was in "a 
sowing-machine." Had the différences in the machines been deemed 
material, that would bave sufficed to dispose of the case. ïhat, how- 
ever, was evidently not the view of the court. Instead of that, a 
laborious considération of the mechanical equivalency of one of the 
éléments used was entered into, and furnisbed the ground on which 
the case was deeided. 

The case of Zinny. Weiss, 7 Fed. Eep. 914, seems to be analogous 
to the présent, though that case was îess strong for the inventor. 
There the invention described was of a metallic plate to be used as a 
fasteher. The language of the claim was for "an improved clothes- 
fastening attachment," etc., while the défendant used the same fast- 
ening attachment for a pocket-book. The same point hère taken was 
raised there, and it was held to be an infringement. See, also, Reed 
V. Chase, 25 Fed. Eep. 94, 100 ; Hobbie v. Smith, 27 Fed. Eep. 656, 
659. . 

In Winans v. Denmead, 15 How. 342, the court say : 

"It is generally true wlien a patentée describes a machine, and then daims 
it as described, that he is understood to intend to claim, and does by law ac- 
tually cover, not only the précise forma he haa described, but ail other forms 
which embody his invention. « * * Patentées sometimes add to their 
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claims an express déclaration to tlie elïect that the claim extonds to the thihg 
patented, however its form or proportions inay be varied. l'he lawso Inter- 
prets the daim without the addition of those words." 

The defendant's instrument, in the form of a "telegraph transmît- 
ter" called a "sounder," appropriâtes and embodies the invention 
clearly intended to be secured to the inventer under this patent. 
Looking at ail the language of the application that is designed to set 
forth the extent of the inventor's patent, and what he intends to se- 
ciire by it, as constituting bis claim, it is clear that the claim includes 
the combination when used in a sounder. So far as respects the use 
of this combination, the sounder is the équivalent of the tecbnical 
key ; for the combination opérâtes precisely alike in each. AU the 
mérita, as it seems to me, are therefore with the complainaut, and 
the injûnction moved for should be allowed. 



Consolidated Fruit Jab Co. v. Bellaibe Stampino Co.' 
(Oireuit Court, S. D. Ohio, E. D. June 2, 1886.) 

1. Patents for Inventions — Invention — Invaliditt of Reissub. 

Heissued letters patent No. 9,909, of October 23, 1881, to the Consolidated 
Fruit-jar Company, as assignée of Lewis II. Boyd, the original being No. 
88,439, of March 30, 1869, for improved mode of preventing corrosion of me- 
tallic caps, are void for want of invention over the Taylor & Hodgétts patent, 
No. 117,236, of July 18, 1871, for caps for préserve jars. 

8. Samb— Combination of Old Devices— Invention. 

A claim for "the new article of manufacture, consisting of a screw-cap for 
fruit-jars and analogoususes, made of them, soft métal, with corrugated screw- 
threads in it, and having combined with it a separate plate or partial liningof 
glass, or its équivalent, permanently secured therein, substantially in the 
manner and for the purpose set forth, " does not disclose a patentable inven- 
tion, in view of prier patents, which showed ail the separate éléments of 
the claim, and ail that patentée did was to combine the old screw-cap of 
one with the old lining-plate of another. 

8. Samb— Impkovbment— Patentas iLiTY. 

Although a patented device may be, as evidenced by public favor and ex- 
tensive use, an improvement on ail older devices, the question is whether it 
is a patentable improvement. 

In Equity. 

Causten Browne, W. G. Wilter, W. H. Kenyan, and A. T. Ourlitz, 
for complainant. 

Geo. W. Dyer and Lysander Hill, for défendant. 

Sage, J. The opinion read at Cincinnati, (27 Fed. Rep. 377,) 
shortly after the hearing of this cause, that the Taylor & Hodgétts 
patent is invalid because of abandonment to thé public prier to the 
issue of the patent, leaves the Boyd patent to be cousidered within 

'See note at end of case. 
Edltedby Charles C. Lintbicum, Esq., of the Chicago bai^ 
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limits so narrow that it is not necessary to enter upon the discussion 
of manjr of the points argued in the briefs of counael, or orally at the 
hearing. The court adopta the statement of complainant's counsel 
that the Taylor & Hodgetts patent covers broadly the porcelain-lined 
fruit-jar caps made and sold by the défendants, and the Boyd patent 
covers certain modifications in said caps. Unless, therefore, the Boyd 
cap is a patentable improvement upon the Taylor & Hodgetts cap, 
the Boyd patent is invalid, and we need not inquire whether it was 
anticipated by other caps in évidence, and referred to in argument. 

The claim of the Taylor & Hodgetts patent is for "the combina- 
tion, -with the cap or cover of a fruit-jar or other vessel, of a aeparate 
plate, lining, disk, or shield of glass, porcelain, or other équivalent 
incorrodible material, substantially as and forthepurposesdescribed." 
The object of the invention, as set forth in the spécification, is to pro- 
vide a remedy for the corrosion of the cap or cover by the action upon 
it of the contents of the vessel; and the improvement is described as 
the combination, with a cap or cover made of any suitable métal, of a 
separate plate or lining of incorrodible material, in such a manner 
that when the cap or cover is in place upon the jar or vessel the in- 
corrodible material shall be interposed between the contents of the 
vessel and that portion of the cap or cover upon which the acids 
would otherwise aet, and thereby prevent corrosion, and the injnrious 
conséquences resulting therefrom, referred to in the spécification. 

In the drawings accompanying and forming part of the spécifica- 
tion is the form ot cap which was made by Taylor & Hodgetts, and 
described in their original application of Mareh 26, 1856. But it is 
to be remarked that this is presented only as "a form of metallic cap 
in which the invention may be successfuUy used;" and the spécifica- 
tion adds: "It may, however, be of any other convenient form, and 
it may be constructed in any suitable mode, either by casting or 
otherwise," and the claim is so broad as to include this generalization 
in the spécification. It is of soft métal, and is a screw cap or cover 
for tin cans, which were then used for preserving fruits. The plate 
of incorrodible material, it is said, may be combined with the cap in 
any convenient way. The method described is to construct the cap 
so as to form a rim around the inner face slightly deeper tban the 
thickness of the plate or shield, and then, after placing the plate or 
shield withiu the rim, to burnish the latter in any convenient manner 
down over the edge of the plate or shield, so as to securely attach it 
to the cap. The cap shown in the drawings is not suitable for glass 
jars. It has its screw-threads on the outside, adapted to take into 
internai acrew-threads in the neck of the can, whereas caps for glass 
jars hâve internai screw-threads, adapted to take into threads on the 
outside of the neck of the jar; and the métal of the cap for a glass 
jar must be thin and soft, with corrugated screw-threads flexible 
enough to adapt themselvea to the irregularities of the screw-thre&ds 
on the outside of the neck of the jar. 
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The claim of the Boyd reissued patent is for "the new article of 
manufacture, consisting of a screw-cap for fruit-jars and analogous 
uses, made of thin, soft métal, with corrugated screw-threads in it, 
and having combined with it a separate plate or partial lining of 
glass, or its équivalent, permanently secured therein, substantially in 
the manner and for the purpose set forth." 

Eeferring to the spécification, we find that the screw cap "is made 
of thin, soft métal, so as to be capable of adapting itself to the ir- 
regularities which are found in ordinary fruit-jars," which at the 
date of Boyd's original patent, were rapidly superseding metallic cans 
for the préservation of fruit; "and is provided with corrugated screw- 
threads, and should, preferably, be manufactured of the sarae ma- 
terial, and in the same shape and manner, as the well-known cap» 
used with the so-called ' Mason jar.' " Into the top of this cap the 
lining-plate of glass or other incorrodible material, of any desired 
thickness, and of any preferred cross-section, is closely fitted to the 
under side of the head or top of the cap, a slight shoulder to seeure 
it firmly in place being preferably spun in the caps near its head or 
top; or, the spécification states "it may be retained in position in 
any other convenient way, but it should be so secured as to form a 
permanent part of the cap." 

That this was an improvement on the Taylor & Hodgetts cap is 
evidenced by the fact that it came into public favor, and was exten- 
sively sold, and that it bas, in ail the years that hâve foUowed, held 
its place as a leading cap in the market, while there bas been no de- 
mand for the Taylor & Hodgetts cap.' But the question is whether 
it was a patentable improvement. The use of a non-corrodible lining 
was not new with Taylor & Hodgetts. It is shown in the patent 
granted to R. W. Lewis, February 12, 1856. The lining there was tin, 
but that is not a material différence. It was tin in the cap described 
in the original application of Taylor & Hodgetts. The English ietters 
patent to Betts & Stocker, granted in 1844, describe thin flexible 
métal close-tapped screw-caps, with separate stoppers or covers' of 
glass; and J. K. Chase's patent, October 27, 1857, shows and de- 
scribes a screw-cap of thin métal, spun to shape, and identical in ail 
respects, except the glass lining, with the fruit-jar caps made and 
sold in the market under the Boyd patent. Boyd's improvement on 
the Taylor & Hodgetts cap consisted in combining the screw-cap of 
Chase with the glass lining-plate of Taylor & Hodgetts, which was 
the équivalent of Lewis' tin lining, embodied also in the cap de- 
scribed in Taylor & Hodgetts' original application. Now, if the Chase 
patent and Taylor & Hodgetts patent had each been valid and in 
force when Boyd made his improvement, that improvement must 
bave been held to be nothing more than an ingénions attempt to 
évade both those patents, and quite within the range of the skill of a 
compétent mechanic, but without anything of invention, and there- 
fore not patentable. 
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Eeoent rulings by the suprême court of the United States înake 
this proposition clear. In lliompson v. Boisselier, 114 U. S. 1, S. 
G. 6 Sup, et. Eep. 1042, it was held that "it is not enough that a 
thing shall be new in the sensé that in the shape or form in which it 
ie produced it shall not hâve been before known, and that it shall be 
useful ; but it must, under the constitution and the statute, amount 
tic an invention or discovery." See, also, Yak Lock Manufg Co. v. 
Greenleaf, 35 0. G. 386, 554, S. G. 6 Sup. Ct. Eep. 846, to appear 
in 117 U. S. In the case of Gardner v. Herz, 35 O. G. 999, S. G. 6 
Sup. Gt. Eep. 1027, (decided May 10, 1886.) the suprême court held 
that where the mode of construction of the article claimed, the ma- 
terial employed, the form after construction, and the purpose for 
"which it was to be used, had been described separately in eatlier 
patents, although the article itself had never been described in any 
single patent, and to that extent was novel, and was of great utility, 
it did not require invention to produce it. The court cites with ap- 
proval Saxby v. Gloucester Wagon Co., 7 Q. B, Div. 305, which was 
heard before Lord Goleeidge and Justices Fibld and BowBN,in which 
"the ruling was directly in point upon the proposition above stated. 

I therefore hold that the Boyd patent, reissued to the complainant 
as his assignée, was invalid for the reason that the improvement 
therein described was not patentable. 

The bill will be dismissed, at complainant's cost. 

NOTE. 
Nocelty and UtilUy as Bmdence of Invention, 

An iiicreased utility, beyond what had been attained by devices previoualy in use. In 
«ases of doubt, is usually regarded as determining the question of invention. Hollister 
V. Benedict & Burnham Manufg Co., 113 U. S. 59 ; S. C. 5 Sup. Ct. Eep. 717, (January 5, 
1885.) 

Tiie faot that the older devices were not used, and the speedy and extensive adoption 
of the patented device, supporta the conclusion of novelty in the latter. Consolidated 
Valve Co. v. Crosby Valve Co., 113 U. S. 157 ; S. C. 5 Sup. Ct. Rep. 513, (January 19, 
1885.) 

It is not enough that a thing shall be new, in the sensé that in the shape or form in 
which it is produced it shall not hâve been before known, and that it shall be useful ; 
but it must, under the constitution and the statute, amount to an invention or discov- 
ery. Thompson v. Boisselier, 114 U S. 1 ; S. a 5 Sup. Ct. Rep. 1042, (March 30, 1885.) 

If the prier devices were unsuccessful, and the improvement which resulted froni the 
use of the patented device is manifest, there eau be no doubt that the makingof the lat- 
ter involved invention. Wallace, J., Bogart v. Hinds, 26 Fed. Bep. 149, (December 29, 
1885.) 

Though the adjustment of the différent parts of the couibination was novel, and the 
conibination as an entirety useful, still, if it exhibits only the expected skill of the me- 
chanic's calling, and not the créative work of the inventer, it is not patentable. Dybb, 
J., Calkins v. Oshkosh Carriage Co., 27 Fed. Rep. 29G, (April, 1886.) 

"It has alvvays been the law that a patentable invention, although new and useful, 
must be the resnlt of something more than, and différent from, mechanical skill ; but 
the existence of novelty and utility in a patented thing was potent in the détermina- 
tion of the question of its patentability." MoCorniick v. Seymour, 2 Blatchf. 240 ; Fur- 
bash V. Cook, 2 Fisher, 288; Judge Shipman, in Celluloïd Manufg Co. v.Comatock & 
Cheney Co., 27 Fed. Rep. 358, who also said that the décision in Hollister v. Benedict 
A Burnham Manufg Co. " makes independent évidence of the existence of inventive 
skill, apart from inferences of such existence which may be drawn from novelty and 
utility, to be of greater importance than has been understood heretofore." April 24, 
1886. 
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The fact that the patented devîce went at once into snch public use as almost to sn- 
peraede older devices ia preenant évidence of novelty, value, and usefulness; and this 
is a fact that has much weignt, and is not to be overlooked. Nixon, J., New York Belt- 
ing & Packing Co. v. Magowan, 27 Fed. Rep. 362, (Pebruary 18, 1886.) 

While it is itrue that the utility of a machine, instrument, or contrivance, as shown 
by the gênerai public demand for it, when made known, is not conclusive évidence of 
novelty and invention, it is nevertheless highly persuasive in that direction, and, in 
the absence of pretty conclusive évidence to the contrary, will generally exercise con- 
trolling influence. Butlkb, J., in Hill v. Biddle, 27 Fed. Rep. 560, (April 30, 1886.) 

Where an old device or machine in gênerai use, with acknowledged serions defects, 
which hâve long been endured because no one has previously discovered a means of 
obviating them, is taken in hand, and, by changing its forni or structure, tliey are re- 
raoved, and a différent and improved resuit obtained, it may safely be aflSrmed that the 
change reqiiired invention. Where the improveinent, and conséquent public benefit, ia 
great, very little évidence of invention is required. Butler, J., in Asnius v. Alden, 27 
Fed. Rep. 684 ; citing Smith v. Goodyear Co., 93 U. S. 486 ; Washburn & M. Manuf g 
Co. V. Haish, 4 Fed. Rep, 907; Eppinger v. Kichey, 14 Blatchf. 307; Isaac v. Abrams, 
34 0. 6. 802, (May 13, 1886.) 

The doctrine that independent évidence of invention, in addition to évidence of nov- 
elty and utilitv, is required to support a patent, reaifirnied in Yale I^ock Manuf g Co. 
V. Greenleaf, 117 IT. S. 554, S. C. 6 Bup. Ct. Rep. 846, (Maroh 16, 1886,) and in Qardner 
V. Herz, 6 Sup. Ct. Rep. 1027, (May 10, 1886.) Chaelbs C. Likthioum. 

Chicago, JvXy, 1886. 



Clark v. Wilson. 
{Cireuit Court, S. D. New York, July 13, 1886.) 

1. Patents for Inventions — Expiration — Adaptation op Forbign Patent 

— Whbn it will Expire — Clark's Patent for Impbovbment in Cokru- 
gated'Iron Shutters. 

A patent which is a mère adaptation of a foreign patent expires in this 
country at the same time with the foreign patent, (16 St. at Large, 270; Rev. 
8t. § 4887;) and patent No. 137,596, dated April 8, 1873, for an improvement 
in corrugated iron shutters by applying soft material thereon to deaden 
Bound, is amenable to this rule. 

2. SamÉ— Improvement to Tare Patent Otit op Opération op the Btatute. 

Clark's patent. No. 137,596, dated April 8, 1878, for an improvement in cor- 
rugated metallic iron shutters by the application of soft material to deaden 
Sound, is an adaptation of a foreign patent, and a slight modification therein, 
■whereby such soft material is fastened at intervais, instead of at the ends 
only, is not such an improvement as to take the patent out of the opération 
of 16 St. at Large, 270, (Rev. St. § 4887,) which limits its exclusive enjoyment 
by the American patentée to the time limited by the patentée abroad. 

In Equity. 

Andrew J. Todd, for plaintiff. 

Francis Forbes, for défendant. 

Whebler, j. The plaintiff's patent No. 137,695, dated April 8, 
1873, is for an improvement in corrugated metallic roliing shutters, to 
deaden or prevent noise in raising or lowering them by applying to 
them strips of soft or pliant material, fastened when applied in the 
width, to the top of the shutter at one end, and to the bottom at the 
other, and also at any intermediate points, as required, so as to coil 
up with the shutter, and form a cushion between the coils. It was 
preceded by an English patent, No. 1,322, dated May 2, 1872, whick 
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wonld run 14 years from that date, which described the same de- 
vices, except as to fastening the strips of soft or pliant material at 
intermediate points, as required. The claims of the two patents ara 
the same, sa far as they are now in question, and are each for the 
application to corrugated métal shutters of one or more strips or 
lengths of soft and pliant material, disposed in such manner as to 
act as a cushion between the coils of the shutters, substantially as 
and for the purpose described. The patent was granted under the 
act of 1870, by section 25 of whieh, if the invention or diseovery is 
patented in a foreign country, the patent in this country is to expire 
at the same time with the foreign patent. 16 St. at Large, 270; 
Eev. St. § 4887. 

The question on this provision of the statutes is whether the inven- 
tion patented in this patent is the same as that patented in the En- 
glish patent. The only thing added is the fastening of the strips, be- 
fore fastened at the ends, at such intermediate points as should be re- 
quired. This was such an obvions thing to do, to avoid their "rucking 
up," whieh the inventer testifies would prevent the opération of the de- 
vice, as not to appear to amount to any real invention by itself . The 
substance of the invention consisted in providing the strips to be eoiled 
in between the corrugations of the shutter, and when thèse had been 
contrived with fastenings at each end, such f urther intermediate fast- 
enings as might be required would come from the skill of the me- 
chanic rather than from the genius of the inventor. This was a 
mère incident to the principal invention, instead of being any sub- 
stantial invention by itself, and appears to hâve been so understood by 
the inventor, from the alternative manner in which he mentioned it in 
the spécification, and the identity of the claims ; and, if thèse fast- 
enings had been made a material élément in the device of the Ameri- 
can patent, it would narrow the patent, and bring it within the scope 
of the English patent, instead of making it for a différent invention. 
What would infringe the American patent would infringe the English 
patent, and what would infringe that was made free to the public 
by the expiration of that and the corresponding American patent. 

Thèse considérations make it unnecessary to consider the effect of 
the certificate of addition to the French patent, which preceded the 
American patent, and expired, according to the provisions of the 
Erench law, at the same time as the prior English patent. 

As the patent expired before this motion for a preliminary injunc- 
tion was made, the motion must be denied. 
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ToTTLK and others v. Q-atlobd.* 

{CireuU Court, N. B. New York. July 6, 1886.) 

Patents fob Invbntioiîs — Infbingembitt — Damages — Vautb of Patbntbd 
Featubb must be Shown. 

When, In a suit for infringement of a patent which covers only one feature 
of a machine, there îs no proof that the profits made by the infringer on the 
entire machine are due to the patented feature, only nominal damages can be 
allowed. 

Exceptions to Master's Eeport. 
C. H. Duell, for complainants. 
J. R. Bennett, for défendant. 

CoxE, J. The complainants' patent is not for a harrow, but for a 
curved tooth, fastened at one end to tbie frame of the harrow, so that 
it forms an arch above the plane of the frame, and descends to the 
ground between the bars, its point inclining forward. Reedv. Chase, 
25 Fed. Eep. 94. Upon the hearing before the master the défend- 
ant was required to produce, and did produce, a statement showing 
the number of harrows purchased and sold, and the priées paid by 
him to the manufacturers, and received by him from his customers. 
A copy of the complainants' record was aiso introduced in évidence, 
ïïere the proof closed. The défendant did not appear. The report 
of the master allows the complainants the entire gross profits upon 
the defendant's sales, being the différence between what he paid for 
the harrows at wbolesale and sold them for at retail. To this award 
the défendant excepta. 

No proof was offered showing, or tending to show, that the profit 
realized upon the sales of the harrows was due to the patented feat- 
ure. No attempt was made to segregate the gross sum so received, 
for the purpose of ascertaining what proportion was due to the curved 
tooth, as distinguished from the other parts of the harrow. In the 
absence of such proof, it is entirely clear, that, in a case like the one 
at bar, where the patent does not cover the entire machine, but only 
one feature of it, the complainants can recover nominal damages 
alone. Garretson v. Clark, 111 U. S. 121 ; S. C. 4 Sup. Ct. Eep 
291; Dobsonv. Hartford Carpet Co., 114 U. S. 439; S. 0. 5 Sup. 
Ct. Eep. 946. 

The exceptions are allowed, and a decree for one dollar, nomiua^ 
damages, may be entered. 

TuTTLE and others «. Loomis and others. 

(Oireuit Court, N. B. New York. July 6, 1888.) 

CoxB, J. A decree in accordance with the décision in Tuttle v. Oaylord, supra 
may be entered in this cause. 

lEditedby Charles C. Linthioum, Esq., of the Chicago bar. 
v.28F.no.l— 7 
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TuTTLE and pthers v. Matthews.* 
{Ovrcuti Cowrt, N. D. Neu> Yvrk. July «, 1886.) 

1. Patents poh Inventions— iNKiiNGBMENT—lNniNTOR's Rights, 

The owner of a valid patent secures, by virtue thereof, three Bnbstantlyo 
rights: tUe right to make, the right to sell, and the right to use thepatented 
article. He who invades any one of thèse rights is an Infringer. Éirdidl v. 
. .shaliol, 113 U. S. 485; 8. 0. 5 Sup. Ct. Rep. 244. 

2. Sajie— EbCOTBEY AGAINST MABm'ACTCIlBB D0B8 NOT DbdicaTE INVENTION 

TO USEK. 

The chlef value of many patented madilnes Is In their use. If a recoverj 
^ against a manufacturer dedieates the machines to the public so that It can 
thereafter be used by ail with Impunity, the "exclusive right" of the pa- 
tentée does net exclude the most dangerons trespasser upon hls property. 

3. Samb—Injttnction— CoLLEOTioN or Rotaltt fbom User of Machine. 

An injunction will not be granted, at the instance of a manufacturer of an 
infringing machine, to restrain the collection of royalty from the user of 
such machine, although the manufacturer, in a suit against him for hls in- 
fringement, has included the machine in an accounting had before a master; 
no anal decree having been entered against him, and nothing having been 
paid by him to the owner of the patent. 

Motion by the Défendant for an lujunotioa. 
J. R. Bennett, for the motion. 
C. H. Duell, opposed. 

CoxB, J. The complainants are the owners, for the state of New 
York, of reissued letters patent No. 9,148, dated April 13, 1880, 
isBued to David L. Garver for an improvement in harrows. An in- 
terlocutory decree was entered on the eighteenth of May, 1886, and 
the complainants proeeeded to an accounting. While the hearing 
was pending before the master, the défendant ascertained that the 
complainants' agents, by means of threatened litigation, had col- 
lected, or were attempting to collect, money from the users of the 
infringing harrows for which défendant has accounted in this action. 
No final decree has been entered, and nothing has been paid by the 
défendant to the complainants. The court is now asked to grant an 
injunction restraining the complainants and their agents from inter- 
fering with the defendant's customers in the use of the harrows sold 
to them by him. The owner of a valid patent secures, by virtue 
thereof, three substantive rights : the right to make, the right to sell, 
and the right to use the patented article. He who invades any one 
of thèse rights is an infringer. Birdsell v. Shaliol, 112 U. S. .485; 
S. C. 5 Sup. Ct. Eep. 244. The chief value of many patented 
machines is in their use. If a recovery against a manufacturer dedi- 
eates the machine to the public so that it can thereafter be used by 
ail with impunity, the "exclusive right" of the patentée does not ex« 
élude the most dangerous trespasser upon his property. 

> Edited by Charles C. Linthicum, Esq., of the Chicago bar. 
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As the eomplainants are at liberty to sue the wrong-doer, whether 
he be a manufacturer, seller, or user, they hâve a right to inform him 
in advance of their intention so to do, and if he prefers to agrée with 
his adversary in limine, it is not easy to see how the court can inter- 
fère. In this case, as in similar cases, where the infringers are often 
innocent of any wrong, and ignorant of the provisions of the law, it 
is not unlikely that the agents employed by the eomplainants act with- 
out discrétion, and, at times, oppressively. If they exact money 
illegally, the eomplainants, who are, it is said, amply responsible, 
can be compelled to make restitution. The court, however, can 
hardly be expeeted to dictate a form of words for the use of thèse 
agents, or to formulate rules to regulate their conduct. Until equity 
bas jurisdiction to enforce the precepts ofthe decalogue, the visit of 
the "patent-right man" will not be anticipated with émotions of pleas- 
ure alone. Though there may be individual cases of hardship dis- 
closed by thèse papers, it must be rememberéd that it is but natural 
that the eomplainants, after years of severe and arduous litigation, 
should be tenacious in the maintenance of their rights, and active in 
seeing that they are no longer invaded. I can see no just ground for 
interférence. 

The motion is denied. 



Baldwin V. Hatnbs.' 
(Œrcmi Court, D. Massachusetts. July 9, 1888.) 

1. Patents for Intentions— Combination ov Old Devices— iNrBNTioN. 

Mangles having a large feed-rolJ, surrounded by small polishing rolls, hav- 
ing differpntial speed, being old, and mangles employing the large roll as a 
polishing roll, and small ones as feed rolls, the latter having the same rate of 
speed, being also old, there was no invention in combinin^ in a mangle a 
large roll for polishing, and small feed-roUs having diflerential speed. 

2. Same— Pabticulab Patents. 

Letters patent No. 253,661, of February 14, 1882, to Joseph P. Baldwin, for 
an improvement in mangles, are void for want of invention in the making of 
the device therein described. 

In Equity. 

Livermore (ê Fish and E. L. Champlîn, for complainant. 

Esek Cowen and J. L. S. Roberts, for défendant. 

CoLT, J. The défendant is charged with infringement of letters 
patent No. 253,661, dated February 14, 1882, granted to Joseph F. 
Baldwin, the complainant, for improvements in mangles. The inven- 
tion consists of a mangle having a large heated smooth-faced polish- 
ing roll, around which are several feed-rolls with elastic coverings, 

'lidited by Charles C. Linthicuni, Esq., ofthe Chicago bar. 
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each of tbese feed-rolls having a greater surface velocity than that 
•which précèdes it. In former mangles the large roll was the feed- 
roU, and the surrounding small rolls were for ironing or polishing. 
In thèse machines the fabrics were ironed only at the point of con- 
tact of the small rolls with the fabric. -Baldwin's efforts were di- 
rected towards utilizing the large feed-roU in the old mangles as a 
polishing surface, so as to hâve a continuons polishing surface around 
the periphery of the large roll. In his first patent, dated June 11, 
1878, we find, for the first time, the large roll used for the purpoae of 
polishing instead of feeding. The machine, however, constructed 
after this patent, appears to hâve proved a f ailure, The difficulty was 
soon afterwards overcome by simply giving a differential speed to 
the small rolls, by which meaus the fabric was prevented from wrink- 
ling, and was held down upon the surface of the large roll. This 
feature is covered by Baldwin's second patent. The only mateiial 
différence between the first Baldwin patent, not now in coatroversy, 
and the second Baldwin patent, the subject-matter of this suit, lies 
in giving a differential speed to the small rolls. 

The serions question which meets us at the outset is whether this 
additional feature incorporated into Baldwin's second patent consti- 
tutes invention, in view of the prior state of the art. The défendant 
has introduced the Smith patent of August 10, 1875, and the prior 
Léonard and Delavan House machines, in which we find a differen- 
tial speed in the small rolls. To be sure, thèse were the old class of 
machines in which the large roll was the feed-roll. The important 
fact, however, remains that giving differential speed to the small rolls 
was old at the time of Baldwin's second invention, To simply apply 
this old feature to the Baldwin mangle, as constructed under his first 
patent, would not, in our opinion, constitute invention, thoughthe 
form of the resuit was somewhat différent. The évidence goes to 
show that in experimenting with his first machine Baldwin speedily 
saw the remedy for the defect by the application of mechanism found 
in prior mangles. This did not iuvolve the exercise of the inventive 
faculty. To persons skilled in the art, the remedy would hâve sug- 
gested itself. 

This conclusion makes it unnecessary to consider the other ques- 
tions raised. Bill dismissed. 
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ChTJECH V. SPAUIiDING.* 

(Cinmit Court, D. Massachusetts. July 9, 1886.) 

Patents fob Inventions — Noveltt — Inpbingement. 

Letters patent No. 380,745, of Augusir 3, 1880, to Henry A. Church, for an 
ornamental chain composed of a séries of rows of rings, united together by 
passing Connecting wires through oriflces in disks or wasliers f orming part of 
or secured within the outside rings of eaoh alternate row, and securing the 
ends of the Connecting wires within the edge of such outside rings, are valid, 
and infringed by the same combinations, notwithstanding the ends of the 
Connecting wires are twisted to secure them, instead of clinched, as described 
in the patent. 

[n Equity. 

B. F. Thurston and W. H. Thurston, for oomplainant. 

George D. Noyés, for défendant, 

CoLT, J. The défendant is charged with infringement of letters pat- 
ent No. 230,745, dated August 3, 1880, granted to Henry A. Church, 
for improvement in ornamental chains. The invention relates to 
that class of chains known in the trade as roller chains. The char- 
acteristic feature of thèse chains is that the rings of métal are united 
together by passing Connecting wires through the orifices of the rings. 
Church's patent is for an improved manner of securing the rings or 
units together to form a chain. The outside rings of eaoh alternate 
row are made with bottoms'to them. Instead of making a ring with 
a bottom to it, the bottoœ may be separate and coutained within the 
ring. This form of bottom is called a "washer" in the patent. Thèse 
outside rings are cup shape, and two holes are punched in the bot- 
toms. The legs of a wire staple pass through thèse holes, and through 
the intermediate rings, the projecting legs of the staple being bent 
over upon the bottom of the outside ring, so that the staple cannot be 
pulled out. 

Frior to the invention of Church, solder was used in fastening the 
•wire to the rings, or the wire straddled the adjacent links of the out- 
side rows, and so projected beyond the edge of the chain. By dis- 
pensing with the use of solder, and by confining the Connecting wire 
within the edge of the outside rings, Church made a better and more 
flexible chain. An inspection of the Dickinson, Clampitt, Davis, and 
Schewtz patents shows the use of solder, or a Connecting wire which 
projects beyond the edge of the chain proper. In none of thèse chains 
do we find any bottoms or washers in the outside rings. 

The defendant's patented chain is an improvement on Church's. 
He uses a filling disk or counter cup, arranged witbin the outside edge 
of the end rings, which hides the Connecting wire, thereby preventing 
the collection of dirt on the outside rings, and improving the appear- 

^Edited by Charles C. Linthicum, Esq., of the Chicago bar. 
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ance of the chain. Aside from this improvement, Spaulding bas 
copied in substance tbe Churcb invention. The outer rings of hia 
cbain bave bottoms to tbem. Tbe legs of a staple pass through holes 
in the bottoms of thèse outside rings, and through the intermediate 
rings, in the manner described in the Church patent. The fact that 
the ends of the staple are twisted instead of bent over, as in the 
Church chain, is a mère différence in détail. The first claim of the 
Church patent is as follows : "In an ornamental chain, the combina- 
tion of a séries of interlocking rows of rings, or units, with Connect- 
ing devices concealed within such units, and secured therein by their 
points being clinched, substantially as specified." It is clear that the 
defendant's device infringes this claim. 

The device of Churcb is new and useful. Wbile the scope of bis 
patent is a narrow one, we do not think it void for want of invention. 
Decree for complainant. 



Feost and others v. Chasb.* 
{Circuit Court, D. Massachusetts, July 9, 1886.) 

1. Patents poe Inventions— No. 141,936 Consteued. 

Letters patent No. 141,936, of August 19, 1873, to Benjamin J. Greely, for 
improvements in suspenders, construed, and held, that if any invention is to 
befound in the patent, it is in the form of thfi pin, which is the subject-mattei 
of the flrst claim. 

3. Samb— Infkingbmbnt. 

The question whether there is any invention in the pin described in the 
Greely patent, in view of the state of the art, not decided, but held, that this 
patent is limited to the form of the pin described, and, when so limited, not 
infringed by the défendant b construction. 

In Equity. 

Ldvermore é Fish, for complainant. 

G. G. Morgan, for défendant. 

CoiiT, J. The défendant is charged with infringement of letters 
patent No. 141,926, dated August 19, 1873, and granted to Benjamin 
J. Grreely, for improvements in suspenders. The spécification states 
that the object of the invention is to furnish a suspender whicb can 
be readily attached to and detached from the waistband of skirts, and 
adapted to support as many skirts as are usually worn. The patented 
fastening oonsists of a transverse loop, through which the suspender 
runs, so as to allow its length to be adjusted as in an ordinary sus- 
pender; also a hook, suspended by its sbank under the center of 
the loop, so as to insure the pull of tbe garment directly down on 

'Edited by Charles C. Linthicum, Baq., of the Chicago bar. 
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the strap. The point of the pin is engaged in a catch, which holds 
it against the pull of the garment. 

There are two claims in the patent: First, for the safety-pin; 
and, second, for the combination of the safety-pins with the sus- 
pender straps. 

If any invention is to be found in the patent, it is in the form of the 
pin, which is the subject-matter of the first claim. Whether in view 
of the Stewart diaper-pin, patented August 16, 1870, and the Mont- 
leart and Tent pin, patented in England in 1863, there is any inven- 
tion in the Greely pin, we do not deem it necessary to décide, be- 
cause we are satisfied that thèse, and other prier devices, limit Greely 
to the form of pin described in his patent, and that the défendant 
does not infringe, because his pin is diflferent. The Greely pin is 
formed of a single pièce of wire. The exception in Fig. 5 of the pat- 
ent is immaterial. The point of the pin is left exposed. The de- 
fendant's safety-pin consists of two pièces of wire connected by a 
métal plate. One pièce of wire forms the loop through which the 
suspender strap passes, the other forms the pin to which the gar- 
ment is attached, and both are hinged to the plate, thus produeing a 
double joint in the fastening device, and so allowing the point of the 
pin to be thrown far outwards, so as easily to permit the attaohment 
of additional skirts. A projecting pièce on one side of the métal 
plate is bent over so as to form a shield completely covering the point 
of the pin. It is manifest that with such diiïerences of construction 
between the two pins there can be no infringement. The combina- 
tion of safety-pins with suspender straps is old. If there is any 
novelty, therefore, in the second claim, it lies in the shape ol the pin. 
As we think, however, the defendant's pin differs in construction, it 
foUows that the second claim is not infringed. 

Thèse conclusions render it unnecessary to consider the other points 
raised. Bill dismissed. 
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The Latjba V. Eosb.* 

Masbr and others v. The Laxiba V. Ross. 

(District Court, S. D. New York. June 36, 1886.) 

1. Collision — Steamek and Sohoonbb— Close Apfhoach by Steamer to 

Schoonbr's Course — Tawing — Change op Helm by Schoonbb — Appob- 
tionmbnt. 

Where a steamer and a scliooner were approaching each otlier, nearly head 
on, at njgjht, in the Delaware river, and the steamer shaped her course so as 
to pass witliin 50 or 75 feet of the port side ot the schooner, and when close 
together the schooner suddenly changed her course, probably to correct pre- 
vious yawing, and ran into the steamer's side, it was held that the schooner 
was in fault for her change of course, and that the steamer was also to blâme 
for her imprudent navigation in shaping her course so close to the course of 
the schooner. 

2. SajIB— DuTT OP Steamer to Kebp Awat by Rbasonably Safe Margin. 

Reasonable prudence, and a due regard for the safety of life and property 
upon the water, demand that steamers, bound to keep out of the way of sail- 
ing vessels, shall, when nothing prevents, keep away by a reasonably safe 
margin; and that any disregard of this obligation, without excuse, resulting 
in collision, shall be held a fault, notwithstanding a change of course by the 
other vessel. 

In Admiralty. 

Carpenter é Mosher, for libelants. 

J. Warren Goulston and Goodrich, Deady é Goodrich, for claim- 

auts. 

Brown, J. Thelibel in this case was filed to recover for the dam- 
ages sustained by the steam canal-boat Thomas CarroU, which was 
Bunk bya collision with the three-masted schooner LauraV. Rose, in the 
Delaware river, near Edgemoor, about 11p. m., on December 10, 1884. 
The night was clear, and the available channel about half a mile 
■wide, and without obstruction to either vessel. The Eose was light, 
sailing up river, against the ebb-tide, wing and wing, until a few 
minutes before the collision, and making aboub a mile and a half an 
hour by land. The CarroU had a cargo of 210 tons of sand, and was 
bound down from Philadelphia to Baltimore, making about 4|- miles 
per hour. 8he had on her starboard side, as consort, a canal-boat, 
which projected some 40 feet ahead of the bows of the CarroU, and 
was loaded with some 200 tons of sand. 

The libel allèges that as the CarroU was coming down the river, 
at about 11 p. m., the green light of the schooner was seen a little 
on the steamer's starboard bow, and nearly ahead, from one to two 
miles distant ; that the steamer then stai-boarded her wheel so as to 
show her own green light; that afterwards the schooner, crossing the 
steamer's bow, showed her red light, upon which the steamer's wheel 
was ported so as to show her red light; that they proceeded iu thia 

' Eeporled by Edward G. Benedict, Esq., of the New York bar. 
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manner, showing red to red, until a few moments before the collision, 
when the schooner again changed her course, so as to show her green 
light, upon which the steamer's engines were reversed, but the col- 
lision was then inévitable, and the steamer was struck on her port 
side by the scbooner's stem, and shortly afterwards sank. 

The answer states that both the steamer's colored lights were seen 
from the schooner when from one to two miles distant, right ahead; 
that the schooner was then sailingN.E. jN.; that the stea mer directly 
afterwards shut in her red light, and showed her green light only, 
and so continued; the vessels showing green to green, without any 
change in the schobner's course, until a few moments before the col- 
lision, when the steamer ported; attemptiug to run across the schoon- 
er's bows, and showed her red light, rendering collision inévitable ; 
upon which the schooner ported to ease the blow, but without efifect. 

Thèse two accounts of the collision cannot be reconciled, as they 
stand. They both agrée, however, in certain changes of lights, as 
seen by each. One of the counsel for the claimants seeks to reconcile 
the accounts, in part, upon the theory that the scbooner's green light 
was first seen from the steamer when the schooner was at or below 
buoy 22^, before she had made a change of about two points to the 
eastward to a course N. E. ^ N., which is the proper change at that 
buoy. I am constrained to reject this theory, however, because it is 
not compatible with the testimony on either side, nor with the state- 
ments in the answer. Buoy 22|- is at least half a mile below Edge- 
moor, a mile below the lower range light, and a mile and three-quar- 
ters below the upper range light. The claimants' mate, who was in 
charge of the navigation, testified that the collision took place near 
the upper range light, and that he was near the lower range light 
when he first saw the steamer. The master of the steamer says the 
collision took place about opposite the lower range light. If either 
is approximately correct, the schooner must bave passed buoy 22|, 
and changed to her course of N. B. ^ N., from three-quarters of an 
hour to an hour before the collision, long before her lights were visi- 
ble to the steamer; and both the answer and the mate's testimony 
are to the efîect that the steamer's lights were not seen until after 
the change of course had been made, and apparently some considér- 
able time after. 

The testimony of the witnesses on both sides is more than usually 
unsatisfactory, through the manifest and gross inconsistencies that 
nearly ail of them exhibit. That there was a sudden change of course 
by one of the two vessels across the bows of the other very shortly be- 
fore the collision, is, I think, certain. In behalf of the schooner, it is 
urged that it is incredible that, if the vessels were approaching with 
the lights showing red to red, as the libelants' witnesses claim, the 
schooner should, without cause, hâve starboarded so as to run into 
the steamer. But the improbability is precisely the same as respects 
the steamer. It is equally incredible that if the vessels were running 
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safely green to green, as the schooner's witiiesses allège, the steamer 
should, without cause, and when very near, hâve suddenlj' ported, 
and crossed the Bchooner's bows, and then reversed her engines, so as 
to be run into nearly amid-ships, and sunk. From a common-sense 
point of view, each vessel should hâve the benefit of this improbability ; 
provided that each is shown to hâve been attentive to the other, and 
watching her own navigation, and that no circumstances appear that 
could rationally account for such a change. 

There are, however, three important circumstances in the case that, 
in my judgment, détermine this conflict in the steamer's favor. 

1. During the 10 minutes preceding the collision there was prac- 
ticallyno lookout upon the scbooner. Smith, the lookout, had beon 
called by the mate to jibe the mainsail from port to starboard, and to 
clew up the main-topsail. As soon as this was done he was ordered 
aloft to shift the foretop sail sheets, and the wheelsman was also 
ordered aloft to the .main-topsail, while the mate, the only other per- 
son on deck, relieved the wheelsman. During this considérable in- 
terval there was no one acting as lookout, and evidently no watch was 
kept upon the steamer. The collision took place while the two men 
were going aloft. What the lookout says he saw as regards lights and 
position while he was on the rattlings la too oontradictory to be re- 
lied on. 

2. When the mainsail was jibed to port, the foresail being also on 
the port side, the immédiate natural effect would be, if not counter- 
acted by the helm, to throw the schooner's stem to port, and her head 
to starboard. The liability of the schoonep to this change, and to 
yaw widely with the wind aft, would be much inereased, unless she 
was caref uUy steered, by the f aot that she was not loaded, but sailing 
light. The Excelsior, 12 Ped. Eep. 195, 198. This alone would hâve 
been sufficient to account naturally for the schooner's change of head- 
ing enough to show a change of her lights from green to red ; and the 
time when the mainsail was jibed overj S,ccording to the mate's tes- 
timony, agrées with the time when, by the steamer's story, a similar 
change of lights was seen, viz., when about three-fourths of a mile 
distant, i. e., about seven minutes before the collision. 

3. Three witnessea testify that immediately after the collision the 
person in charge of the schooner, i. e.,the mate, in answer to the in- 
quiry by the captain of the steamer why the schooner had not kept 
QÊf, replied that "he didn't see her." Of thèse circumstances, the 
first two appear from the claimants' évidence; the last, by the clear 
wejght of proof. The testimony of the lookout, Schmidt, is, as I bave 
said, marked by such contradictions, and bis memory is manifestly 
80 imperfeçt, that no relianee can be placed upon his statements as 
to the lights visible, or the position of the stea,mer, at any partieular 
time. The mate testifies that he went forwavd, and saw tho steamer's 
green lighton the starboard bow. The lookout says the mate was not 
forward àt ail. If he was forward at ail, it was probably before he 
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ealled the lookout aft to help jibe the mainsail and clew up tlie top- 
sail. If the steamer was on his starboard bow during the last 10 
minutes before the collision, as he says she was, inasmuch as there 
were no saiis on that side, and nothing to obstruct his view from aft, 
there was no reason for his going forward in order to see the steamer. 
Before the mainsail was jibed over there was reason for his doing so. 

As respects the steamer, on the other hand, there are no circum- 
stancea that indicate any want of proper watch of the scbooner. The 
acts done by her indieate constant attention to the schooner. The 
schooner's lights were evidently seen; there was nothing to obstruct 
the view; there was an adéquate watch kept up; the reversai of the 
steamer's engines shows she was watching the schooner; and it is 
scarcely crédible that if she had attempted to cross the schooner's 
bow when close to her, as the claimant allèges, she wouid hâve re- 
versed her engines when actually crossing. In such a conflict, the 
story of the vessel on which no adéquate watch is maintained is of 
inferior crédit, {The Excelsior, supra;) and upon this circumstance, 
and the other cireumstances mentioned, the weight of proof miist be 
held to be with the libelants. The latter furnish a possible, and en- 
tirely naturel, explanation of the collision, though discrediting, of 
course, some of the statements of the claimants' witnesses; as some 
statements on the one side or the other must, in any view, be dis- 
credited. 

The probable explanation of the collision is that ail the time the 
two vessels varied but little from directly ahead of each other; that a 
slight change of heading by either would cause a change of the light 
visible to the other, and a little progress upon a small change of course 
would bring either across the bow of the other; that by jibingthe main- 
sail the course of the schooner was ohanged, through yawing, su as to 
show her red light to the steamer, and that the schooner soon passed 
to the port side of the steamer, and showed her red light before her 
yawing was corrected by the wheelsman; that thereafter the steam- 
er's light was hid behind the schooner's foresail; that this tendéûcy 
to yaw to the eastward eontinued, and was not fully corrected by the 
wheelsman, while the mate and the lookout were both employed with 
Ihe sails; and that when the mate relie ved the wheelsman, seeing 
that the schooner was somewhat oiï her course, and heading towards 
the flats, which were in mid-river, he suddenly starboarded his helm, 
in order to bring the schooner upon her proper course, without at 
that moment noticing the steamer, whose lights were hid; and that 
he did not see the steamer until a few moments afterwards, when he 
was nearly upon her, and when his port wheel was ineffectuàl to 
avoid the collision. Whether this be the true explanation or not, I 
think the weight of évidence and probabilities of the case show that 
the schooner did make the changes in her course as testified to by 
the steamer's witnesses, and that the schooner is therefore liable fôr 
not properly keeping her course. 
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I am Batisfied, however, that the steamer also was not without fault 
for shaping her course so near to the line of the schooner's courBe. It 
is plain that when the schooner's last change of course was made the 
vessels were quite near, — the libelants' witnesaes say only about 100 
yards distant. If that is approximately correct, this change was half 
a minute only before the collision. In that time the schooner would 
hâve moved ahead only about 75 feet, as she was making but a mile 
and a half an hour, by land. In that very short distance it is im- 
possible that she could bave made much actual change in her posi- 
tion abeam from the line of her previous course, although her head 
might swing two or three points to the westward. But in moving 
througb the short curve of 75 feet, or even in going considerably more 
than that, supposing that she was more than 100 yards distant when 
she changed her course, she could not bring her stem more than 
a very short distance — certainly not over 50 or 75 feet — from the 
line- of her préviens course ; and yet, by the libelants' own story, it 
was within the limits of such a change only, that this collision oc- 
curred; and it follows that the line of the steamer's previous course 
must bave 'been less than from 60 to 75 feet from the port side of the 
schooner, while the lights were showing red to red. I cannot hold 
this to be prudent or justifiable navigation on the part of the steamer, 
in the night-time, where there is abundant room to keep properly out 
of the way, and no excuse for not doing so. A sailing vessel is, in- 
deed, required to keep her course; but this raie does not mean that 
her course must be kept with mathematical précision, for that is im- 
possible. There are often causes of unavoidable déviation, even with 
the most skillf ul handling. This is particularly so with a vessel sail- 
ing light, and with the wind aft, when sorae yawing cannot be pre- 
vented. So, the efPects of tides and currents in rivers cannot be pre- 
cisely counted on. If the master of a steamer were deliberately to 
shape his course so as to run within five feet of a sailing vessel, 
whether by night or day, without cause, no one would question tuât 
he was blâmable for dangerous and reckless navigation. 

The statute of this state, forbidding a steamer to pass another going 
in the same direction nearer than 20 yards, bas often been cited as 
furnishing an analogy in cases where it is not strictly applicable as 
a rule of law. Reasonable prudence, and a due regard for the safety 
of life and property upon the water, demand that steamers bound to 
keep out of the way, where nothing prevents, shall keep away by a 
reasonably safe margin; and that any disregard of this obligation, 
without excuse, resulting in collision, shall be held a fault. Upon 
the libelants' own testimony the steamer had abundant time and op- 
portunity before the schooner's last change, and while the vessels were 
approaching, red to red, to hâve kept away by a reasonable distance. 
During that time she had made at least half a mile, and could, if 
necessary, hâve gone far nearer the shore than she did, and hâve 
given an ample margin of safety. Considering that the steamer was 
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struck by the schooner's cut-water, the margin allowed by the steamer 
up to the moment of the schooner's last change must bave been lésa 
than 50 feet. But for this unreasonable proximity to the line of the 
steamer's course, notwithstanding the schooner's fault, there would 
bave been no collision. 

I cannot regard the line of the steamer's course as justifiable navi- 
gation, under the circumstànces. The liability of the scbooner to yaw 
was known ; the proximity of the covered flats in mid-river was known ; 
and the need of the schooner to avoid them by a safe margin was 
known. The précise location of thèse flats could not be easily deter- 
mined at night, and the liability of the schooner to veer again to the 
westward, possibly from necessity, might bave been foreseen. The 
fault, and the inattention of the mate, and of the wheelsman whom 
he relieved, were natural, under the circumstànces supposed, and, in 
a sensé, excusable, though not amounting to a légal justification. 
I would by no means intimate that a steamer must keep so far out 
of the way as to avoid ail possible faults of a sailing vessel; but, 
having in view the great practical ends of ail rules of navigation, 
whetber statutory or customary, I am constrained to hold that the 
close line that the steamer was making upon the schooner's course 
in this case is not a reasonable and substantial oompliance with her 
maritime obligation to keep out of the way, and for that reason she 
must also be held in fault, and the damages and costs divided. 
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Bbrwind and others ». Schxtltz and others.* 

{Gvreuit Court 8. D. New York. June 25, 1886.) 
Ships aîtd Shippinq — Liabilitt op Vessel Ownbbs — Recbipted BiLii — Es 

TOPPBL— MiSBBPBESENTATIONS OF AOENT. 

An advance made by the owner of a vessel 'to his own agent, to reimburse 
him for an alleged paymeni of a material-man's bill, does not estop the latter 
from prosecuting his claim against the former, unless his connection with the 
misrepresentation of the agent can be shown. A receipted bill in the hands 
of the agent, not shown to his principal, and who was not misled thereby, 
does not work as an équitable estoppel. 

In Admiralty. Appeal from Southern district of New York. Re- 
ported 25 Fed. Eep. 912. 

The libelants, wh© were material-men, brought suit against the 
owner of a vessel for supplies furnished at the request of his agent. 
Before payment the libelants receipted the account, and the debtor 
made an advance to his agent under the supposition fchat the bill had 
been previously paid. The libel was dismissed by the district court 
on the ground that the ciroumstances constituted an équitable es- 
toppel. 

Wilcox, Adams é Macklin, for libelants and appellants. 

James K. Hill, Wing é Shoudy, for respondents and appellees. 

Wallacb, J. The learned district judge was of the opinion that 
the libelants did not furnish the supplies for the Katie upon the crédit 
of the agents for the owners, and would hâve been entitled to resort 
to the owners personally for payment had it not been for an estoppel 
in conséquence of an advance made by the owners to their agents 
upon the faith of a receipted bill signed by the libelants, indicating 
that they had received payment of their demand in full from the 
agents. The conclusion that the owners were originally liable for the 
coal furnished to the ship by the libelants is approved; but the faots 
do not jnstify the application of an estoppel. It is true that the 
libelants had receipted the account, and delivered it to the agents for 
the respondents, on November 17th, the dayupon which the respond- 
ents made the advance of £1,000 to the agents. It is also the fact 
that the agents led their principals to suppose, before the advance 
was made, that the libelants' demand had been paid. iiut there is 
no évidence that the libelants authorized such a représentation to be 
made, or expected that it would be made, and none to show that the 
receipted bill was seen by the respondents until a day subséquent to 
the advance. The Katie sailed on November 18th, and it was after 
this that the vouchers for the ship's account were delivered to Mr. 
Schultz. The case is one, therefore, where the principal has been 
misled by the misrepresentation of his agent. The respondents were 

'Reportetî by Théodore M. Etting, Esq.,of the Philadelpbia bar. 
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not misled by anyaci or représentation of the libelants. If they had 
made tbe advance upon tbe faitb of thâ receipted bill, the libelants 
would be estopped. 

Tbe deoree of the district court is reversed, and a deeree ordered 
for the libelants for $1,472.5 J, witb interest from Novembor 24, 1884, 
with costs of the district court, and of this court. 



The Hblen Bbown.' 
(District Court, 2>. Massachusetts. June 28, 1886.) 

Maritimb Libn— Liens fob Rbpairs— State Statutes— Ptra. St. Mass. Ce. 
193, § 14 Sec. 15. 

To "départ from port" means to go to sea, irrespectJ-'e of the distance or du- 
ration of the voyage, uudei Pub. St. Mass. e. li»2, §§ 14, 15. 

The libelants claimed a lien under Pub. St. MaSs. c. 192, §§ 14, 
1.*). The claimants, the mortgagees, defenued on the ground that 
the provisions of the act had not been complied with. It was ad- 
mitted that no claim had been filed until more than four days after a 
trip to Lynn; but it was asserted that a trip to Lynn and return, 
completed on the same day, was not a departure from the port, within 
the meaning of tbe act. 

Horace G. Allen, for libelants. 

C. T. Russell, Jr., for claimants. 

Nelson, J. This is a libel by material-men to enforce a lien for 
labor and materials furnished in repairing the steam-tug Helen Brown, 
at Boston, her home port. The lien is claimed under a statute of the 
state whieh gives a lien for labor performed and materials furnished 
in the repairs of a domestic vessel. Pub. St. c. 192, § 14. Section 
15 provides that "such lien shall be dissolved unless the person claim- 
ing tbe same files, within four days from the time wben the vessel 
départs from the port at whieh she was wben the debt was contracted, 
in the office of the clerk of the city or town within whieh the vessel 
was at such time," a statement giving a just and true account of the 
demand claimed to be due to him. The Helen Brown was an ordinary 
tug-boat, engaged in the usual business of boats of her class. After 
the libelants' debt was contracted, she towed a vessel from Boston to 
Lynn, and on several other occasions she went to Lynn, and was 
there engaged in towing vessels; but in each instance she returned 
to Boston the same day after tbe service was rendered. It was ad- 
mitted that no statement of the libelants' demand was filed, as re- 
quired by section 15, until more than four days after the last of her 

' Keported by Théodore M. Etting, Bsg., of the Philadelphia bar. 



112 FEDEEAL KEPOETER. 

tripa to Lynn ; and if going to Lynn was a departure from the port 
at vrhich she was wheu the debt was contracted, within the meaning 
of section 15, the libelants' original lien was dissolved as against 
the claimants, who were mortgagees of the vessel. The cese tams 
on the meaning of the words "départ from the port," as used in that 
section. A vessel départs from her port when she goes to sea. 
When she leaves her harbor, and enters upon the high seas, whether 
on a voyage to another port, or in the prosecution of some business 
on the océan, such as towing, fishing, rendering assistance, or the 
like, she is, in a légal as well as in a nautical sensé, at sea, as dis-, 
tinguished from being in port. To "départ from port," to "leave 
port," to "go to sea," are phrases which, in popular speech, hâve 
the same signification. I am of opinion that it is in this sensé 
that the words "départ from the port" are «sed in this statute, U. 
S. V. Grush, 5 Mason, 290; The Harriet, 1 Story, 251. In going 
to Lynn the Helen Brown went outside of the headlands and light- 
houses whiuh mark the outward geographical limits of Boston har- 
bor, and entered Massachusetts bay. She was then upon the high 
sea6 ; she had left her porl atid had gone to sea. Whether her de- 
parture was for a longer or shorter voyage, or with the intention of 
returning sooner or later, can make no différence. She went, not 
secretly, or for the purpose of avoiding the lien, but openly, and in 
the line of her regular employment. 

Keference was made to chapter 70, § 7, Pub. St., which, for 
pilotage purposes, defined the harbor of Boston to include ail the 
waters within Nahant rock, on the north, and Point Alderton, on the 
south, Lynn being within tliose limits. But it is apparent that this 
is an arbitrary line, established for pilotage purposes only, and can 
hâve no application in cases arising under chapter 192. 

Libel dismissed, with costs. 
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Attlebokough Nat. Bank v. Northwestbkn Manuf'g & Car Co. 

and others. 

(Oircuit Court, D. Minnesota. July, 1886.) 

COUBT8— CONFLICT QP JtTRrSDICTION— RbS IN CUSTODIA LegIS— CON8PIBAOT. 

Where a court of compétent jurisdiction has possession of the res, tlie 
United States circuit court will net interfère with such possession on the 
ground tliat the court was imposed upon by a conspiracy, and the possession 
of the res obtained by fraud. 

Demurrer to Bill of Complaint. 
P. M. Babcock, for complainant. 

J. N. Castle, Searles, Ewing é Gail, and Bigelow, Flandrau & 
Squires, for défendants. 

Nelson, J. The facts are briefly thèse : The Northwestern Manu- 
facturing & Car Company, a corporation existing under the laws of 
the state of Minnesota, is in the hands of a receiver, under an order 
of the district court of Washington county, with a view of winding 
up the concern, and ail its property is sequestrated. That court has 
possession, and is proceeding to asoertain the debts, and liquidate. 
The complainant, a citizen of Massachusetts, is a créditer of the 
car Company, and has a judgment obtained in an action at law in 
the circuit court of the United States for the district of Minnesota, 
pending thèse proceedings. While a distribution of the property 
by the district court of the state is progressing, a bill in equity is 
filed, and this court is asked to set aside ail the proceedings by 
which that court gained possession of the res, There is no com- 
plaint that the state court refused to récognize the debt of the com- 
plainant. The allégation to give this court jurisdiction is that a 
fraudulent conspiracy existed between the car company and a créditer, 
by which the state court was imposed upon, and possession of the 
res acquired by this fraud. To entertain this suit not only involves 
a review of the judgment of the district court of the state, but is a 
direct interférence with property in custodia legis, by authority of a 
court having jurisdiction over the parties thereto and the subject- 
matter of the controversy. Such interférence cannot be tolerated. 
After a court of compétent jurisdiction, having possession of the res, 
has let go its hold, a suit could be brought in another court of con- 
current jurisdiction, in which it might be the duty of the court, if 
fraud was alleged and proven in obtaining a decree, to prevent the 
parties who obtained it, and who are before the court, and claim the 
property by virtue of a sale with knowledge of the fraud, from appro- 
priating the property. Sahlgard v. Kennedy, 2 Fed. Eep. 295, cited 
by complainant's counsel, and decided in this court, was of that char- 
acter; &\bo Johnson v. Watera, 111 U. S. 640; S. C. 4 Sup. Ct. Eep. 
619. In Barrow v, Hunton, 99 U. S. 80, jurisdiction was sustained 
v.28F.no.2— 8 
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for the reason that the laws of Louisiana provided for an action of 
nuUity, and the controversy was between citizens of différent states. 
This Buit is of an entirely différent description, and présents a ques- 
tion similar to that decided in cases of Wiswall v. Sampson, 14 How. 
52; Heidritter v. Elizabeth Oil-cloth Go., 112 U. S. 294; S. G. 5 Sup. 
et. Eep. 135 ; Levi v. Columbia Ins. Co., 1 Fed. Eep. 206 ; and Hamil- 
ton V. Choteau, 6 Fed. Rep. 339. In thèse latter cases the doctrine 
announced in Peck v. Jennens, 7 How. 624, and Taylor v. Carryl, 20 
How. 583, was fuUy sustained, and carried to ita légal séquence. 
Démarrer sustained, and bill dismissed. 

Milles, Justice. I coucur in this opinion. 



SoULLY ». Dblamater and others. 
(OircuU Court. 8. D. New York. July 20, 1886.) 

1. Accord and Satisfaction — Payment. 

Where oue party employs another to make repairs, and on settlement thore- 
for keeps back any portion of the price as compensation for bad workman- 
shjp or material, the transaction is a f uU accord and satisfaction as to ail 
damages then knownto the employer, a settlement of everything the parties 
intended to settle, and a complète extinguishment of ail claim for damages, 
so far as the minds of the parties meet a,nd coincide. 

a. SAMB — ESTOPPEL. 

But if, in such a case, there are hidden defeots, of material or workman- 
ship, unknown to the employer, and which he could not, by the exercise of 
reasonable care, ascertain, they are not compensated by the payment he has 
received, and his acceptance and rétention of such payment wiil not bar his 
right of action for such hidden def ecta. when discoverêd. 

Action to recover damages resulting to plaintiff from the defective 
manner in wfaieh the furnaces to the boilèr of his steam-tug had 
been repaired by défendant. Défense was based on accord and satis- 
faction. Judgment for plaintiff, and défendant movea for a new 
trial, alleging that the jury was misdireeted. 

Edward D. MeCarthy, for plaintiff, . 

Thos. Darlington, for défendants. 

Wheeler, J. The défendants repaired the crown-aheets of the 
furnaces to the boiler of the plaintiff 's steam-tug, by cutting out 
parts of the iron, and putting in new, and riyeting the new parts to 
the old. ' Àfter the work was done one of the joints leaked, and the 
boat was returned to the défendants' works several times, and the 
crown-sheets were caulked at that place. The défendants called on 
the plaintiff for the pay for the work. He claimed there should be a 
déduction for bad workmanship, and loss of time of the tug in consé- 
quence. Five hundred dollars were dedueted on that acoount, and 
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he paîd the balance. This action is brought to recover further dam- 
ages for bad workmanship in making those repairs. The plaintiff's 
évidence tended to show, and was not much contradicted in thia 
respect, that the holes in the new part did not fit those in the old for 
the rivets, at one of the laps, and that some of the holes in the old 
were reamedout larger to admit the rivets, and others made between, 
in some places, and the rivets put in, making bad and dangerous 
work, which would be concealed by the lap and rivets, aud not l'eadily 
discoverable : that there continued to be a leak at that place and he 
took the boat to other works, where they tried to repair it by caulking 
and otherwise, but failed to make the joint tight, and finally the 
furnaces were taken apart, and thèse holes were discovered; and 
that he sustained large damages by the loss of the use of the tug 
while attempting to get it repaired, before discovering thèse holes, 
and was put to large expense for those repairs. The défendants 
claimed that the payment of the $500 for bad workmanship, by 
deducting it from the price of the work, was a full satisfaction of ail 
damages for anything done about the work, and an absoiute bar to 
the right of the plaintiff to recover, and requested that a verdict for 
the défendants be direeted. The request to direct a verdict was 
refnsed, and the jury were instructed, in substance, that the payment 
of the $500 was to be taken to hâve been a full aettlement and pay- 
ment of ail damages which had resulted, or might resuit, from any 
fault of the défendants about the work, that the plaintiff then knew 
of, or by reasonable diligence might hâve known of, at that time; 
but that if the making thèse holes was a distinct pièce of bad work- 
manship, that the plaintiiï did not know of, and could not reasonably 
be espected to know of, at that time, and was not contemplated in 
making the settlement, and was not settled for, the plaintiff would 
be entitled to recover the reasonable expenses of endeavoring to 
repair the defect as it was made to appear, and reasonable compen- 
sation for the loss of the use of the tug during the necossary time of 
making the endeavors, and for reasonable expenses of remedying the 
defect when discovered. The jury returned a verdict for the plaintiff, 
and the défendants move for a new trial on acoount of the refusai to 
direct a verdict, and of this direction to the jury. 

There is no question but that, as claimed and argued for the de- 
fendants, the acceptance of the $500 was a full settlement of ail 
claim for any further damages for that for which it was paid and re- 
ceived, however great the damage might turn out to be, and however 
it might extend beyond the expectation of the parties. The évidence 
of this settlement rested wholly in paroi, and what was settled for 
was a matter of fact, to be determined upon évidence. The parties 
settled what they agreed to settle. The plaintiff would hâve the 
right to expect that the work had been done in the usual manner, al- 
though defectively, and would not be bound to look for any injury to 
the structure of the furnaces out of the common course. The jury 
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have found, upon the évidence, that theae holes were a distinct pièce 
of bad workmanship, which the plaintiff did not know of, and woald 
not be expected to know of . The agreement to take the $500 was an 
accord, because the minds ot the parties met in accord. ThiB thing 
was outside of what was in the contemplation of the plaintiff. It was 
not a mère conséquence, not contemplated, of something that was in 
contemplation, but was itself a cause of damage whoUy left ont, with 
its conséquences. None of the many cases which the diligence of 
the défendants' counsel has brought to notice go to show that snch a 
cause of action, itself not known to exist at the time of a settlement, 
is brought into it by construction. 

In Lee v. Lahcashire Ry. Co., L. E. 6 Ch. 527, a bill was brought 
to set aside a release of a claim for damages caused by an accident, 
and it was held, on appeal from Vice-Chancellor Malins, that the 
receipt could be rebutted by évidence that the plaintiff did not re- 
çoive the money in fuU satisfaction of ail demands, and that the case 
should be tried at law, and the bill be dismissed. On the trial at 
law the question would be, as was submitted to the jury hère, whether 
the demand in suit was one for which satisfaction had been re- 
ceived. 

In Roberts v. Eastern Counties Ry, Co., 1 Fost. & P. 460, the 
plaintiff was injured on the defendant's road, and bis hat crushed, 
by being overturned in a car. He did not know of any injury be- 
yond that to bis hat, and accepted two pounds for that, and gave a 
receipt, which was pleaded in bar to an action for the other injury. 
Lord CoCKBURN, C. J., said: "It cannot be seriously urged that, if 
plaintiff has been seriously injured, he is precluded from recovering 
because he agreed to accept two pounds for his hat." 

Although the défendants settled with and paid the plaintiff for 
ail their bad work that he knew of, and could reasonably know of, 
they have not settled for this pièce of bad work that he did noV 
know of, and he appears to have properly recovered a verdict for 
that. 

Motion for new trial overruled, stay of proceedings vacated, and 
judgment on verdict ordered. 



the holladay case. 117 

The Holladat Case. 

HiOKOX ». Blliott and others. 

{Oùreuit Court, B. Oregon. July 23, 1886.) 

Api'bal — BoKD — UNITED States Supkbme Court Rtjle 29 — Dechbe fob Monbt, 

WHEK NOT OtHEBWISB SeCUEBD, WITHIN THE MbANINO OF THE TWBNTT- 
NlNTH RULE. 

The plaintiff's debtor, being the équitable owner of certain real property, 
procured the same to be conveyed to bis brother, with the intent to thereby 
hinder and delay his creditors, and the grantee accepted the conveyance witn 
knowledge of such intent. Afterwards the plaintiif, having obtained a judg- 
ment against his debtor, flled a bill in this court to subject this property, as 
an équitable asset in the hands of said grantee, to the satisfaction of his judg- 
ment, alleging the insolvency of the debtor, and obtained a decree thereon 
that the grantee pay the amount of the judgment within a certain time, and 
that, in default of such payment, the property in question be sold to satisfy 
the same. Thereupon said grantee apiDlied to hâve settled the amount of the 
supersedeas \ionAto be given byhim on appealfrom said decree, claimingthat 
the decree was "otherwise secured, " within the meaning of rule 29 of the su- 
prême court, and tberefore the bond ought to be taken in an amount not more 
than sufflcient to secure the payment of the costs. Held, that the money ascer- 
tained to be due the plaintifif by this decree is not " otherwise secured, within 
the meaning of said rule, and the amount of the bond is settled at $75,000, — 
the amount of the decree, with three years' interest thereon, and 10 per centum 
damages for delay, with the costs of the appeal, being about $55,000. 

Application to Settle the Amount of a Supersedeas Bond on Appeal, 
James K. Kelly and C. E. S. Wood, for plaintiff. 
Thomas N. Strong and Charles R. Darling, for défendant Joseph 
HoUaday. 

Deady, J. This is an application by the défendant Joseph HoUa- 
day to hâve me fix the amount of the supersedeas bond to be given by 
him on his appeal from the final decree herein of this court. Notice 
of application was given to counsel for the plaintiff, and the matter 
has been argued before me. 

To premise: In the opinion delivered in the case on the four- 
teenth ult.* the court, following the lead and argument of counsel, 
assumed that the decree of August 15, 1879, in HoUaday v. Elliott, 
was a lien on the real property that the former procured to be con- 
veyed to his brother, Joseph, with intent to hinder and delay his 
creditors, and which it was the object of this suit to reach and sub- 
ject to the payment of the plaintiff's claim. But on the argument 
of the motion of the défendant HoUaday for a rehearing, attention 
was called to the fact that the légal title to the property never was 
in Ben HoUaday ; that when he acquired it, for reasons of convenienoe 
or otherwise, he had it conveyed to third persons, on a trust or under- 
standing that they would hold and convey the same as he might direct. 
Afterwards Ben HoUaday, with intent to hinder and delay his cred- 

>27 Fed. Rep. 830. 
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itors, procured the persons thua holding tlie légal tîtle to the property 
to eonvey it with like intent to Joseph Holladay. The interest of 
Ben Holladay in the property was therefore only an equity, and was 
not affected by the lien of the decree against him. Smith v. Inglea, 

2 Or. 44. Nor would the lien of this decree hâve reached this prop- 
erty if the légal title thereto had been in Ben Holladay at the titne 
of the conveyance to his brother. The conveyances antedated the de- 
cree, and there would hâve been nothing left of the property in Ben 
Holladay for it to become a lien on. The lien of a judgment or de- 
cree only affects property owned by the debtor at the time of docket- 
ing the same. A conveyance in fraud of ereditors, although void as 
to them, is valid between the parties, and passes ail the estate of the 
grantor in the premises to the grantee. Practically it is only void- 
able at the instance of ereditors. In re Estes, 6 Sawy. 459r S. G. 

3 Fed. Eep. 134. Accordingly, the decree in the case was framed 
to meet this view of the matter, which was fuUy presented by the bill. 
From the time of purchasing the same Ben Holladay bas had the 
équitable estate in this property, and one object of this suit is to sub- 
ject this interest, as an équitable asset, to the payment of the decree 
obtained against him by EUiott. In such a case the créditer does 
not acquire a lien by the judgment against his debtor, and he may 
maintain a bill to subject such asset to the payment of his debt 
without it. 

Section 1000 of the Eevised Statutes provides : 

"Every justice or judge, signing a citation on any writ of error, ahall 
* * * take good and sufflcient security that tlie plaintifE in error or the 
appellant shall prosecute liis writ of error or appeal to eft'ect, and, if he fail 
to malce his plea good, shall answer ail damages and costs, wliere the writ is 
a supersedeas and stays exécution, or ail costs only, where it is not a super- 
sedeas, as af oresaid. " 

As an exposition of this section, and a guide to judges taking se- 
curity under it, the suprême court, in 1867, adopted rule 29, which 
provides that "such indemnity, when the judgment or decree is for 
the recovery of money not otherwise secured, must be for the whole 
amount of the judgment or decree, including just damages for delay, 
and costs and interest on appeal ; but in ail suits where the property 
in controversy necessarily foUows the event of the suit, as in real 
actions, replevin, and suits on mortgages, * * * indemnity in 
ail such cases is only required in an amount sufficient to secure the 
sum recovered for the use and détention of the property, and the costs 
of the sait, and just damages for delay, and costs and interest on the 
appeal." 

Assuming that the decree of August 15, 1879, is a lien on this 
property, the défendant contends that the decree in this case is thereby 
"otherwise secured," witbiu the necessary meaning of this rule, and 
therefore a supersedeas bond ought not to be required in a greater 
amount than may be necessary to secure "the costs of the suit, and 
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just damages for delay, and interest on the appeal." But this argu- 
ment, as we hâve seen, is founded on a misapprehension of the eiïect 
and opération of the decree against Ben Holladay. 

Counsel aiso contends that the decree in this case is a lien or charge 
on this property, and therefore the anaount of it is "otherwise se- 
«ured," and likens it to the case of a decree to enfOrce the lien of a 
mortgage mentioned in the rule. But a mortgage is a lien or security 
for the debt, independent of and anterior to the decree enforcing it, 
and therefore it may be truly said that the money for which the de- 
cree is given is secured otherwise than by the decree itself. In other 
•words, the security is something collatéral to or outside of the decree 
appealed from. But admitting that the money due the plaintiff, as 
determined by this decree, is now a charge or lien on this property, it 
is only so by virtue of the same. Money so secured cannot be said to 
be "otherwise secured" than by such decree. If this decree was for 
the paymentof money generally, it would become a lien or charge on 
the real property of Joseph Holladay from the date of its being dock- 
eted; but no one would contend that such lien or charge is such a se- 
curity as would authorize the takingof a supersedeas bond, on an ap- 
peal from the decree, in a sum merely sufficient to oover costs, dam- 
ages for delay, and interest on appeal. 

Now, this is a decree against Joseph Holladay for the recover'y of 
money, to be enforced, it is true, not against his property generally, 
but only so far as he has wrongfully possessed himself of the prop- 
erty of the original debtor. But, like any other money judgmeut, it 
can be satisfied by the payment of money. Counsel for the défend- 
ant also contends that by opération of the rule of lis pendens the 
money due tho plaintiff on this decree is otherwise secured. Pom. 
Eq. Jur. § 635, says that "the doctrine of notice by lis pendens ex- 
tends to ail équitable suits which involve the title to a spécifie tract 
of land, or which are brought to establish any équitable estate, inter- 
est, or right in an identified parcel of land, or to enforce any lien, 
charge, or incumbrance on land." This suit is not brought to en- 
force any lien, charge, or incumbrance on this property, for none 
exists, so far as this plaintiff is concerned. Neither does it involve 
the title to it. The plaintiff never elaimed any title to or interest in 
the land. His only claim is that his debtor has procured this prop- 
erty, of which he was the real owner, to be conveyed to the défend- 
ant to prevent the collection of his debt, and the objeet of his suit is 
to establish that fact, and obtain relief against the wrong by a sale 
of the property, as on exécution, notwithstanding such conveyance. 
This suit is brought to establish a right in equity to an exécution 
against the property in question to satisfy a judgment whioh, owing 
to the wrongful acts of the debtor therein, cannot now be reached by 
an exécution at law. 

In Jérôme v. McCarter, 21 Wall. 17, the suprême court held, in the 
language of the syllabus, that "the amount of a supersedeas bond, as 
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well as the suffieiency of the security, are matters to be determined 
by the judge below, under the provisions of the twenty-ninth rule." 
This ruling was affirmed at the last term, in Mexican N. C. Co. v. 
Reusens, 6 Sup. Ct. Eep. 945. And this case sheds light on the 
question when a money judgment is "otherwise secured," within the 
meaning of the rule 29. The case is very briefly reported, but it ap- 
pears there was an attachraent levied on the property of the défend- 
ant, which was discharged on giving bond. Judgment was given 
against the défendant, and the case was taken to the suprême court 
on a writ of error. On signing the citation the judge took a super- 
sedeas bond in less than the amount of the judgment. There was a 
motion in the suprême court for additional security, which was de- 
nied, on the ground that the matter was in the discrétion of the judge 
who took the bond. Chief Justice Waitb, in announcing the décision 
of the court, referring to the bond for the discharge of the attach- 
ment, said : 

"It stands, therefore, as security for the payment of the judgment, and the 
judge, when he took the supersedeas bond, acted with référence to a judg- 
ment which was 'otherwise secured,' within the meaning of rule 29, and could 
be governed accordingly." 

My decided impression is that the money due the plaintiff, as as- 
certained by this decree, is not "otherwise secured," within the mean- 
ing of the twenty-ninth rule, and that the bond for a supersedeas 
ought not to be taken in an amount less than sufficient to secnre 
the face of the decree and costs, interest thereon for three years, 10 
per centum damages for delay, and costs of the appeal. Thèse items 
will amount, in round numbers, to about $55,000. To meet contin- 
gencies, it is usual to take the security in a greater amount than the 
sum secured. In this case I think the sum of $75,000 will be suffi- 
cient. Not less than two sureties will be required to the bond. The 
names proposed may be first submitted to counsel for the plaintiff, 
and if they are^satisfactory to him they will be accepted by me, of 
course; otherwise they must be examined before me on oath as to 
their suffieiency. 
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WiTTBBB, Eeceiver, etc., v. Sowles, Ex'r, etc., and others. 
{Circuit Court, D. Vermont. July 17, 1886.) 

1. WiTirEBs— Htjsband and Wifb — Suit by Recbiveh of National Bank. 

Where the receiver of a national bank brings suit in equity against husband 
and wife jointly to reach assets in the hands of the husband as executor of a 
deceased shareholder, and aiso, on failure of such assets, to reach the interest 
of the wife as residuary tegatee of such testator, such wife is the real party 
défendant in intereat, and the husband is not a compétent witness. 

3. Samb— Husband and "Wifb— Whbn Incompétent— Law of Vermont. 

Under the statutes of Vermont (section 1005, Revision 1880) the incompe- 
tency of husband and wife to testify against or for each other remains as at 
the common law, except in diyorce proceedings. 

In Equity. 

Coinplainant, as receiver of a national bank, exhibited his bill 
against the executor of a deceased shareholder, to reach assets, if any, 
in the hands of said executor, also against the execntor's wife, to 
reach her interest as residuary legatee, failing assets in the hands of 
her husband ; and thereupon complainant sought to use the défendant 
executor as a witness, but the latter declined to testify, for the alleged 
reason that his wife was an interested party. Motion to compel said 
défendant to submit to examination. 

C. W. Witters and W. D. Wilson, for the motion. 

H. C. Adams, contra. 

Wheeleb, J. Hiram Bellows, the testator, was the owner of 430 
ghares, of $100 each, of the capital stock of the First National Bank 
of St. Albans, which, by his will, passed to the défendant Edward 
A. Sowles, as executor, whose wife is residuary legatee. An assess- 
ment equal to the par value of the stock has been laid upon the 
shareholders of the bank. This bill is brought by the receiver to 
reach the assets of the estate in the hands of the executor, to pay the 
assessment upon this stock, if he has suflficient still in his hands for 
that purpose, and, if not, to reach the assets which hâve been distrib- 
uted to the wife of the executor, and to the other défendants, who are 
also legatees. The orator oalled the executor as a witness in the 
cause, who declined to testify because his wife is défendant, and in- 
terested also as legatee therein. This proceeding is brought to com- 
pel him to testify. 

By the laws relating to national banks the executor cannot be 
made personally liable for this assessment except as the assets of 
the estate in his hands may be charged for it. Eev. St. § 5152. 
If there are assets in his hands to be charged with that liability, and 
they are taken for that purpose, the prospective share of his wife, the 
residuary legatee, will be lessened to the same amount thereby. If 
the assessment is charged upon the assets in her hands on account 
of a deficiency of those in his hands, her estate in possession will be 
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diminished by so much. If assets in the hands of other legatees aro 
reached, and taken for that purpose, she will be liable to make gooâ 
the amount to the extent to which she has received assets as residu- 
ary legatee. Kev. Laws Vt. § 2209. As the wife of the exécuter is 
a party to the suit, she -will be bound by any decree that may be 
rendered therein. From this statement it is apparent that, as be- 
tween her and her husband, she is the real party in interest, and that, 
as between her and the other défendants, sj;ie is an interested, and 
not a merely nominal, party. There is no issue in the case in whicU 
she is not interested, and none upon which the husband can be called 
to testify to anythin'g material without testifying directly for or 
against her. 

At common law husband and wife, in ail civil, and in most erim- 
inal, cases, are not compétent witnesses, and not compellable to tes- 
tify either for or against each other. This is elementary, and is not 
questioned. By the laws of the United States, with some exceptions 
not hère material, the laws of the state are the rules of décision as 
to the competency of witnesses in the courts of the United States. 
Eev. St. § 858. In 1852 the disability arising from interest as a 
party or other wise was removed by the laws of the state, and the right 
of a party to compel an adverse party to appear and testify was given. 
Laws 1852, §§ 1, 2; Eev. Laws Vt, §§ 1001, 1009. This did not 
remove or affect the ineompetency arising from coverture. Seargent 
V. Seward, 31 Vt. 609; C7-am v. Cram, 33 Vt. 15; Davis v. Davis, AS 
Vt. 502. The inadmissibility of the testiraony of a wife in several 
particular cases, not like this, was taken away by varioiis statutes. 
Eev. Laws, § 1005. In 1863 an act was passed making both hus- 
band and wife compétent witnesses in ail actions when they were 
properly joined, either as plaintiffs or défendants. Laws 1863, No. 
14. When the statutes of the state were revised in 1880 thèse stat- 
utes relating to the testimony of wives were grouped together in a sec- 
tion removing the disqualilications of married women. Section 1005. 
That part of the act of 1863 taking away the disqualification of a 
husband was not carried into that section, nor into any other part of 
the Revised Laws. Simkins v. Eddie, 56 Vt. 612. Those laws re- 
peal the act of 1863, and there is no statute of the state left in force 
removing the disqualification of a husband, except in divorce cases. 
Eev, Laws, § 1006. They stand, as at common law, incompétent to 
testify for or against their wives, in ordinary civil cases. Wheeler v. 
Wheeler, 47 Vt. 637. A husband stands, under the laws of the state, 
as a wife would, if there was no statute removing her ineompetency. 
She could not testify where her husband was a party in interest. 
Williams v. Baldwin, 7 Vt. 506; Carpenter v. Moore, 43 Vt. 392. 

In Simkins v. Eddie, supra, the husband was permitted to testify, 
although the wife was a party, on the ground that he was the real 
party in interest, and would testify for himself, and not for her. In 
Willey v. Hunter, 57 Vt. 479, the wife was not a party, but was in- 
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terested remotely, and the husband was held compétent on the groimd 
that she was not a party. His testimony would not be either for or 
against her in that suit, although it might affect her. Both thèse 
latter cases arose under tho Eevised Laws. Both go upon the ground 
that the husband could testify because the wife was- not a party in 
interest, and recognize the doctrine that he could not testify if she 
fihould be a party in interest. 

As the law now stands, and as this case stands, it must be held 
that the husband is not a compétent witness, and is not compellable 
to testify. Motion denied. 



Bock, Assignée, etc., v. Pebkins, U. S. Marshal, and others. 

(Circuit Court, W. D. Ima, E. D. May 15, 1886.) 

ASSIGNMENT FOR BekBFIT DP CbEDITOBS— DESCRIPTION DP PkOPERTT. 

A deed of assignment, întended for the benefit of ail creditors generally, 
but which describes the property conveyed as "ail the property whatsoever 
of the party of the first part, more particularly described in the annexed 
schedule, " is, in légal effect, not a gênerai, but a partial, assignment, and con- 
veys only the property enumerated in the schedule thereto annexed.^ 

On Motion by Plaintiff for New Trial. 
Fouke d Lyon, for plaintiff. 
Henderson Hurd é Daniels, for défendant. 
Before Beewee, Love, and Shieas, JJ. 

Bkewee, J., {orally.) This is an action brought by an assignée to re- 
cover a stock of goods seized by the défendant, as United States mar- 
shal, under an attachment against the assignor. The property was 
not named in the schedule to the assignment. The statutes of lowa 
provide, substantially, that a gênerai assignment shall carry ail the 
property of the assignor; that no schedule shall be necessary, and 
that any mère imperfection or omission in the schedule shall not 
vitiate the assignment, or prevent it from carrying the entire prop- 
erty; and it is claimed that the instrument in question was a gênerai 
assignment; and that, although the spécifie property in eontroversy 
was not named in the schedule, it passed by the terms of the assign- 
ment. Of course, a partial assignment conveys only the property de- 
scribed, and the question is whether this was a partial or gênerai as- 
signment. It is headed "General Assignment." It recites that 
whereas, the assigner is justly indebted in considérable sums of 
money, and has become unable to pay the same in full, and is now 
désirons of making a fair and équitable distribution of his property 

igee note at end of case. 
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among ail of his creditors ; and then goes on to grant, convey, and 
assign "ail the lands, and ail the personal property of every name 
and nature whatsoever, of the said party of the first part, more par- 
ticularly enumerated and described in the sehedule hereto annexed, 
marked 'Sehedule A,' or intended so to be." 

Now, the reasons in favor of holding this as a gênerai assignaient 
are — First, the parties call it such; second, the assigner asserts his 
désire to distribute his property among ail his creditors; third, it 
reads that he conveys ail his lauds, and ail his personal property; 
and, further, in the affidavit to the sehedule he swears that this is a 
true statement and account of his estate. The argument on the other 
hand is that the broad language in the first part of the description is 
restricted by that whieh follows. He assigns ail the lands, and ail 
the personal property, specifieally enumerated and described, and this 
particular property in controversy is not described or enumerated. 
Just the same as though a man should convey ail his lands in the city 
of Des Moines, — the broad expression in the first part of the descrip- 
tion, "ail his lands," would necessarily, by a familiar rule, be limited 
by the second part of the description, "in the city of Des Moines;" 
so hère, ail his lands, and ail his personal property, as specifieally 
enumerated and described, shows that he intended to convey, not ail, 
but only those enumerated and described. 

The question is not one free from doubt. Of course, no one ques- 
tions the gênerai rule that we are to take the description as a whole, 
or that gênerai terms in one part are limited and qualified by any 
spécifie language used thereafter. Especiallyis that rule applicable 
in a case like this, where the property not enumerated and described 
is property of proportionately large value and great amount. He has 
enumerated on one page of this sehedule his lands ; on anotber page 
or pages certain accounts; but, though being a merchant in posses- 
sion of a stock of goods, he does not mention that stock pf goods in 
any way, 

^ow, for the intent of the party, whieh is controlling, we are to 
look at ail parts of the instrument. When a party makes that kind 
of a description, to-wit, ail the property enumerated in an attached 
sehedule, and we find omitted from that sehedule a large élément of 
his property, — something whieh it could not, in the nature of things, 
be believed he would accidentally omit, — can we come to any other 
conclusion than that he intended to omit it, and that he intended to 
convey only that whieh he had specifieally enumerated? If a man 
having a herd of cattle and a coït should make an assignmentof "ail 
his property, as specified in his sehedule," and in the sehedule men- 
tion simply the coït, would not we be irresistibly foreed to the con- 
clusion that his omission of tbat whieh was the main élément of his 
property (his herd of cattle) was in pursuanee of an intention to omit 
it ? Of course the omission of some minor item would not carry such 
inference; but when a man sets out to make an assignment, and 
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takes pains to make a schedule of that wbich he assigna, and omits 
that whioh is the great bulk of bis property, and conveys ail bis prop- 
erty as enumerated and described in the schedule, does not the omis- 
sion carry with irrésistible force the conviction that he did not in- 
tend to include in bis gênerai assignaient that which he had omitted 
from the schedule ? 

It is, however, urged that this language, "as particularly enumer- 
ated," is limited by the further expression, "or intended so to be," 
and the argument is that he intended. toconvey ail; that he prepared 
the schedule supposing it to contain ail, and then added the words 
"intended so to be," so as to guard against omission, and include 
anything which might happen to be omitted. Certainly, if that lan- 
guage referred to the enumeration, it would hâve great force as to 
any minor matters omitted; but even then it would be doubtful whether 
it should be construed so as to reach any very valuable property omit- 
ted. But the language does not necessarily refer to the enumeration, 
and, in view of the facts as they appear from the testimony, it prob- 
ably does not. "Particularly enumerated and described in the sched- 
ule hereto annexed, marked ' Schedule A,' or intended so to be. Now, 
does that refer to the enumeration or to the annexation ? Ordina- 
rily a qualifying clause refers back to its nearest antécédent; and 
when, as appears from the testimony, the assignment was made at 
one time and place and the schedule at another, it seems to support 
the grammatical construction, and that when this assignment eon- 
tains a conveyance of property as enumerated and described in the 
schedule annexed, or intended so to be, the latter words qualify 
simply the annexation. 

I do not, of course, intend to question the faot that the désignation 
on the face of the instrument of "General Assignment," and the décla- 
ration of the intent to dispose of bis property amongall his creditors, 
make against the construction. Only for those facts, I think there 
would be but little question, and the présence of those facts obviously 
throws the question into doubt. But the plaintiff in this case rests 
upon this instrument, and must rest upon it. He must satisfy the 
court that this instrument was intended to convey this property, 
which it seemed as though the assigner had ex industria omitted 
from the schedule. The court is not satisfied, nor any member of 
the court, that such was the intention. 

If we may look at matters outside the instrument' itself, existing 
at the time and ant^rior thereto, it would seem as though they in- 
dicated an intention on his part not to convey by this assignment ail 
his property. Contemporaneous, or nearly so, with this assignment, 
he executed a mortgage to one person and a deed to another. So 
nearly contemporaneous were the three instruments that it is difficult 
to believe that they were not ail intended to be parts and parcels of 
one transaction. In the assignment he makes no réservation, as he 
might, of exempt property, — that wbich any m*n might be expected 
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io retain for the benefit of himself and family. This tends to show 
that he was, notwith standing the gênerai language in the flrst part 
of his description, intending to convey only that property named in 
the Bchedale, and which was in faet not exempt, Whenever a party 
resta his title upon an instrument susceptible of various constructions, 
unless, upon an examination of the entire instrument, the court is 
satisfied that the intent was to convey that which he now says was 
intended by the instrument, the court must hold against the title as- 
serted. So, upon the face of the instrument alone, and also as helped 
by the attending circumstances, we ail of us come to the conclusion 
that this property was not included in the assignment. Of course, 
we concède that there is a doubtful question. 

The other matter upon which the trial proeeeded arose out of the 
question whether the deed, mortgage, and assignment were part and 
parcel of one transaction. He gave a deed to his wife, and a mort- 
gage to his wards for money which he claims to hâve borrowed from 
them. On the morning of the 18th he was aware of his insolvency, — 
was pressed by his creditors. The matter of an assignment was 
spoken of between himself and other parties. On that day he exe- 
cuted, or at least signed and acknowledged, the deed and mortgage. 
His testimony, uncontradicted, as I believe, is that he delivered the 
deed to his wife. The mortgage he kept in his own possession as 
guardian of his wards. On the 20th this assignment was made. On 
that day the three instruments were reoorded, he himself placing them 
on record, — placing the deed and mortgage upon record prior to the 
assignment. He testifies he had received the deed back from hia 
wife. 

I believe, then, his testimony is thathe did not intend to make an 
assignment — had not made up his mind to make an assignment — 
until the 19th ; at any rate, until after he had executed this deed and 
mortgage. Now, the instruction given was to the effeot that where 
a party becomes conscious of his insolvency, — of his inability to pay 
ail his creditors in fuU, — and bas in contemplation the disposition of 
his property, and, in pursuanceof that purpose, makes to-day a deed, 
and to-morrow an assignment, they are to be treated as part and 
parcel of the same transaction, and that, notwith standing he may 
not at the time of the deed hâve determined upon the assignment as 
the ultimate act. The testimony fully brought that state of affairs 
before the jury, and before the court : that the man was insolvent ; 
that he was conscious of hia insolvency; knew he was unable to pay 
ail his creditors in full, and contemplated some disposition of his 
entire property. In pursuance of that he deeded to one creditor and 
mortgaged to another, and within two days executed the assign- 
ment, Under thèse circumstances, it seems to us that they are justly 
to be treated as part and parcel of the same transaction. A debtor 
cannot under the laws of loWa respecting préférences by one instru- 
ment and another secure this and that creditor, when ail the while 
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there is before his mind the certainty that he bas got to make some 
disposition of his property because of the pressure of his creditors, 
and, only when he bas secured the friendly creditors, then tnrn over 
by valid assignaient the balance of his property. Hence, npon both 
of the matters discussed, the judgment must be sustained, and the 
motion for a new trial overruled. The amount in controveursy is in 
excess of $5,000, and the plaintiff bas full remedy by writ of error, if 
he desires. 

NOTE. 

In Minis v. Armstrong, 81 Md. 87, an insolvent debtor made an assi jnment, wherein 
it waa recited that the assigner "is indebted to diverse persons," etc., " and is désirons 
of providing for the payment thereof by assigninent of ail hia property ; " and in the 
graiiting clause the property was described as " ail liis goods," etc., "choses in action, and 
property ofeverynanie and nature wliatever, belongingtohiin, and which are more prop- 
erly and fuUy ennmerated in the sohedule hereunto annexed, marlted ' Schedule A.' " 
The court beld that the gênerai words of the deed were limited and controlled by the 
Bchediile, and that a sum of money not named in the schedule did not paas to the as- 
signée nnder the deed. 

Underthestatutegoverningvoluntary assignments, when personal property is omitted 
fïoiu the schedule, whether by mistalcé or otherwise, and is afterwards surrendered to 
the trustée, he may, as against exécutions issued and levied after such surrender, retain 
and dispose of it ioz the purpoae of the trust. Hasseld v. Seyfort, (Ind.) 5 N. E. Rep. 
676. 



Ex parte Hanson. 
{District Court, B. Oregon. June 24, 1886.) 

1. LicENSB TO Sbll Goods. 

A charge on a license to sell goods is a tax thereon. 

3. Tax on Goods, when a Régulation or Commercb. 

A tax imposed by eue state on the sale of the products of another state 
within ita limits, which, in purpose or eilect, discriminâtes against said prod- 
ucts, and in favor of its own, is a régulation of commerce among the statoa, 
and therefore void.* 
8. Same— When LAWFtJi/. 

A tax or charge imposed equally on the products of the state imposing it, 
and those introduced from other states, is not a régulation of commerce, but 
only an exercise of the taxing power of the state. 

4. Deummbb Obdinance. 

An ordinance of the city of Portland requires every person who goes from 
place to place therein, soliciting the purchase of goods, without référence to 
the place of their product or manufacture, or ofcering to sell or deliver the 
same by sample or otherwise, to take out a license, and pay therefor $35 per 
quaïter, or so much a day for a lésa time. Meld that, on its face, the ordinance 
did not discriminate against the products of any state, and therefore it was 
not a régulation of commerce, but only a tax; and its character in this respect 
is not affected by the faet that in some or many instances the revenue derived 
from the tax may be paid largely or whoUy by the products of other states, 
because the same are not produced in Portland, or the producer therein, hav- 
ing less need for the services of a drummer, may not employ onfe. 
6. Habbas Corpus for thb Dblivbranob of Pbrson Hjild undbb AtrrHOBiTY 
OF A State. 

The circuit and district courts of the United States hâve authority to dis- 
charge a person by habeas corpus from imprisonm':nt uuder the authority of 

■See note at end of case. 
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a State contrary to the constitution or a law or treaty of the United States; 
but, when such person is in custody only on tlie charge of an offense againgt 
the laws of the state, the court may, in its discrétion, refuse to discharge him 
bef ore trial, or even af terwards, and until the case has been heard in the state 
court of last resort. 
*. POWBB TO Regtjlatb Commbrcb. 

Quœre, does the power of congress over commerce include commerce be- 
tween a state of the Union and a territory thereof î 

Pétition for Habeas Corpus. 

H. Todd Bingham and Edward W.,Bingham, for petitioner. 

Zera Snow and Albert H. Tanner, for respondeat. 

Deady, J. This is a pétition by Emilius W. Hanson for a writ of 
habeas corpus. The amended pétition states that the petitionei is un- 
lawfuUy restrained of bis liberty by Samuel B. Parish, the chief of 
police of the city of Portland; that the petitioner is a résident of 
Seattle, Washington, and is the salesman of the NorthweBtem Cracker 
Company of that place, which is there engaged in the manufacture 
of breadstuffs, and in the sale of the same there and elsewhere; that, 
as the agent of said company, the petitioner, on May 20, 1886, at 
Portland, ofifered to se 11 breadstuffs, manufactured thereby, upon an 
agreement that the same were to be manufactured in Seattle, and 
shipped thence to the purchasers in Portland, whereupon said Par- 
ish arrested the petitioner because he did not bave a license from 
Portland "as a drummer and commercial traveler" for selling goods 
as aforesaid, as required by ordinance 4817, entitled "An ordinance 
to license, tax, and regulate drummers and commercial travelers," 
and approved March 4, 1886; that manufacturers or merchants of 
Portland are not taxed for the privilège of selling goods at their 
places of business therein, and do not employ persons to go about, 
from place to place, within said town, offering to sell goods by sam- 
ple or otherwise ; that said ordinance was designed and intended to 
discriminate in favor of goods held in Portland for sale, against 
goods held elsewhere and offered for sale therein, and, by reason of 
the tax thereby imposed on the latter, does in fact so discriminate, 
and is therefore inconflict with -the constitution of the United States, 
whieh gives congress the power to regulate commerce among the 
states, and void; and the proceeding thereunder against the peti- 
tioner is therefore without due process of law, and contrary to the 
fourteenth amendment. 

Briefly stated, the ordinance in question requires "drummers and 
commercial travelers" to pay a license of $25 per quarter, or $3 per 
day for less than six days; or $2 per day for any greater number of 
days; and, in default thereof, to be punished by a fine of not lésa 
than $10 nor more than $200, or by imprisonment not less than 5 
nor more than 90 days. "A drummer or commercial traveler" is de- 
fined by the ordinance as foUows : 

"AU persons who shall go about, frono place to place, within the corporate 
limits of the city of Portland, soliciting the purchase of goods, wares, or 
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merehandise, or ofEering to sell, barter, or deliver any goods, wares, or mer- 
chandise, by sample or otherwise, are hereby defined [declared] to constitute 
drummers and commercial travelers." 

Notice of the application was required to be given to the city at- 
torney, who appeared and contested the right to the writ. 

A tax or charge for a license to sell goods is, in effect, a tax on 
the goods themeelves. Welton v. Missouri, 91 U. S. 278. It is now 
well settled that a tax imposed by a state, directly or indirectly, on 
the products of another state, when brought within its limita, or of- 
fered for sale therein, which in effect discriminâtes against said prod- 
ucts, and in favor of those of the state imposing the tax, is a régula- 
tion in restraint of commerce among the states, and as such is a 
usurpation of the power conferred on congress by the constitution of 
the United States. Ward v. Maryland, 12 Wall. 418 ; Welton y. 
Missouri, 91 U. S. 275; Guy v. Baltimore, 100 U. S. 434; Walling 
V. Michigan, 116 U. S. 446; S. C. 6 Sup. Ct, Eep. 454. On the 
other hand, where the tax or charge is imposed equally on the prod- 
ucts of the state imposing it and those introduced from other states, 
the law or ordinanee imposing the same is not a régulation of com- 
merce, but onlya legitimate exercise of the taxing power of the state. 
Woodrvff V. Parham, 8 Wall. 123; Hinson v. Lott, Id. 148; In re 
Rudolph, 6 Sawy. 295; S. C. 2 Fed. Eep. 66; Ex parte Robinson, 12 
Nev. 263. 

On its face this ordinanee makes no discrimination between the 
products of this state and any other state or country. "AU persons" 
who engage in the business of going about from place to place within 
the city soliciting the purchase of goods, without any référence to the 
place of their production or manufacture, are required to take out 
the license and pay the tax. The agent of the cracker compauy of 
Portland and the cracker company of Seattle are each included in 
the terms of the ordinanee, and alike punishable for its violation. 

But admitting this, counsel for the petitioner insist that this ordi- 
nanee does in fact discriminate against the Seattle cracker company, 
because the Portland cracker company, having a place of business in 
the city, does not hâve the same need for an agent to go from house 
to house and take orders for goods, and therefore is not likely to em- 
ploy one, and may thus eecape the payment of the tax. A court will 
look behind or beyond the mère words of a statute, however ohosen 
or arranged, to see if, in its actual opération, it must necessarily re- 
suit in discrimination. But this ordinanee is not obnoxious to the 
charge of discrimination in its opération because, under the circum- 
stances, the Seattle company is more likely to employ a drummer than 
the Portland one. Indeed, this very argument seems to hâve been 
considered by the suprême court in the analogous case of Hinson v. 
Lott, supra. In that case a statute of Alabama imposing a tax on 
dealers in spirituous liquors of 50 cents a gallon on each gallon of- 
fered for sale within the state, and brought there from without it, 
v.28F.no.2— 9 
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was held valîd, beoanse tbe same statate also provided that a taz of 
50 cents a gallon should be paid by tbe Alabama distiller on each 
gallon of whisky and brandy manufactured in tbe state from fruit. 
The tax on the distiller was conaidered tbe équivalent of that imposed 
on the dealer, so that there was no discrimination against the latter, 
neither in purpose nor effect. The terms "whisky" and "brandy" 
were oonsidered the équivalent of "spirituous liquors," and it was 
assumed that they were not manufactured in Alabama from any 
article but "fruit." Mr. Justice Nelson diasented from the opinion 
of the court in this and the preceding case of Woodrvff v. Parham, 
supra, and, in the course of bis opinion, sougbt to maintain that the 
Alabama statute, however well intended or phrased, did, by reason 
of the peculiar circumstances of tbe case, operate unequally, and 
resuit in a discrimination against the spirituous liquors not produced 
in the state. By way of illustration, he said, (8 Wall. 146 :) 

"Alabama is a cotton-growing state, and dépends upon the northern state» 
bordering on the Mississippi and the Ohio for most of her corn, wheat, and 
floiir. She eannot, therefore, be a state largely engaged in the manufacture 
of whislcy. The tax, so far as regards her own people, is probably nearly 
nominal." 

But the doctrine of the cases appears to be that so long as the prod- 
uct or business of tbe state imposing the tax is made to pay its just 
proportion of the same, the act providing tberefor is not obnoxious to 
the charge of discrimination, although tbe gross revenue derived by 
tbe state from the tax may be largely coUected from tbe product or 
business of otber states. As I read tbe case, the mère accidentai 
circumstance that Alabama consumed more whisky than she produced, 
and therefore ber whisky tax was, for the greater part, collected from 
the northern product, did not invalidate the tax, provided tbe Alabama 
product, whether mucb or little, paid at the same rate as tbe otber. 

The power of this court to issue tbe writ of habeas corpus when any 
yerson is restrained of bis liberty in violation of the constitution of 
the United States, is given by congress in unqualified language. Eev. 
St. §§ 751-755. And any one imprisoned or in custody by autbority 
of a state, under a void or unconstitutional act thereof, is restrained 
of bis liberty in violation of the fourteenth amendment, wbich forbids 
any state to "deprive any person of life, liberty, or property without 
due process of law." In re Lee Tong, 9 Sawy. 335; S. C. 18 Fed. 
Eep. 253; In re Wan Yin, 10 Sawy. 538; S. C. 22 Fed. Eep. 705. 
As was said by Mr. Justice Bradley in Ex parte Siebold, 100 U. S. 
376 : "An unconstitutional law is void, and is as no law. An offense 
created by it is not a crime. A conviction under it is not merely 
erroneous, but it is illégal and void, and eannot be a légal cause of 
imprisonment." In Ex parte Boyall, 6 Sup. Ct. Eep. 734, this subject 
bas lately been considered by tbe suprême court. This conclusion is 
reacbed: That while the circuit and district courts hâve full au- 
thority to issue tbe writ of habeas corpus in ail cases where a party is 
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restrained of hîs liberty "in violation of the constitution, or a law or 
treaty of the United States," by the authority of a state, either before 
or after trial thereby, and "dispose" of him "as law and justice re- 
quire, " still the court has a discrétion in the premises, which should 
be exercised so as not to disturb the relations between the courts of 
the Union and the state "by unnecessary conflict between courts 
equally bound to guard and protect rights secured by the constitution ;" 
and that " where a person is in custody under process from a state court 
of original jurisdictiononly, foran aîleged offense against the laws of 
Buch state, and it is claimed that he is restrained of his liberty in 
violation of the constitution of the United States," the court has dis- 
crétion whether it will discharge him on habeas corpus before trial, or 
even afterwards, and before the case is finally heard in the state court 
of the last resort; subject, however, "to any spécial circumstances 
requiring immédiate action. " On the authority of this case this court 
might, and probably ought, even if it tbought the ordinance invalid, 
to refuse the writ for the présent, and leave the party to his trial in 
the state court. No spécial circumstance is shown calling for the 
immédiate intervention of this court. 

There is also a question whether the clause in the constitution 
(article 1, § 8) giving congress power "toregulate commerce * * * 
among the several states," includes the commerce between a state 
and territory of the United States. The latter is a state — a collec- 
tion of persons occupying a certain territory, with a législative and 
executive organization — in the largo and gênerai sensé of the word. 
In re Bryant, 1 Deady, 118; The Ullock, 9 Sawy. 634; S. G. 19 Fed. 
Eep. 207; The Abercorn, 26 Fed. Eep. 877. But a territory is nol 
a member of the Union formed by the constitution, and "the several 
states" referifed to therein among whom congress may regulate com 
merce are only thôse embraced in such Union. Congress has power 
to regulate commerce in the territories by virtue of its gênerai power 
over them. But it has no power over the internai commerce of a 
state, and its power over the external commerce thereof is appar- 
ently qualified by the condition that it is with a foreign state, a state 
of the Union, or an Indian tribe of the United States, in whieh cat- 
egory the territory of Washington is not included. With this sug. 
gestion of the question, I leave it. 

The writ is denied, and the pétition dismissed on the ground of the 
validity of the ordinance. 

NOTE. 

In the case of Speer v. Com., 23 Grat. 936, a state statute required a lîcense to be ob- 
tained by every person selling goods by sample who was not a "résident iiierchaTit," 
and the court held that as a nian may bearesident citizen and not a résident merchant, 
and the reverse, there waa no discrimination in fa vor of citizens of the state ; that, there- 
fore, the statute was rot unco:istitutional, and that suoli statute was not a régulation 
of commerce between the states. 

A state statute, imposing a tax upon traveling agents and merchants, who go about 
solioiting orders for goods, wares, and merchandise, does not impose any inipost or 
duty upon imports, doea not interfère with tlie fédéral power to regulate interstate 
commerce, and is not uuconstitutional. Ex parte Eobinson, 12 Nev. 263. 
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A municipal ordînance exactîng a lîcense fee from dealers or peddlers not residing 
In, or who sell goods not manufaotured in, tlie countv, is unoonstitutional. City of 
Marshalltown v. Blum, 58 lowa, 184 ; S. C. 12 N. W. Rep. 266. 

It is tlie settled doctrine of the United States suprême court at this day that a state 
can no more regulate or impede commerce atnong the several states than it can regulate 
or impede commerce with foreign nations ; but the imposition of a gênerai tax on goods 
from another state, arriving in the taxing state as their place of destination, is not a 
régulation of commerce with the objectionable effect. Brown v. Houston, 5 Sup. Ct. 
Eep. 1091. 

A state cannot regulate foreign commerce, but it may do many things wliich more or 
less affect it. It may tax the vehicles of commerce the same as other property owned 
by its oitizens. Wiggins Ferry Oo. v. EastSt. Louis, 2 Sup. Ct. Rep. 257. 

Under article 1, § 8, of the constitution of the United States, the power of congress to 
regulate commerce among the states, — Interstate commerce, — which consiste, among 
other things, in the transportation of goods from one state to another, ia exclusive. 
Hardy v. Atchison, T. & S. F. R. Go„ (Kan.) 5 Pao. Rep. 6. 

A législative enactnient regulating freight tariflfs upon goods transported through the 
state to pointa without it ia an infringement of the power of congress to regulate com- 
merce between the states. Carton v. Illinois Cent. E. Co., (lowa,) 13 N. W. Rep. 67. 



EUBBL V. DiCK.* 

Samb V. TucKBR and another. 

(Ovrcuit Court, 8. D. New York. July 16, 1886.) 

1. Patents for Inventions— Machines for Cuttins ofp Capsules. 

The first claim of reissued letters patent No. 10,437, of January 15, 1884, to 
Frederick A. Hubel, for a machine for cutting ofE gélatine capsules, is not in- 
fringed by a machine built under letters patent No. 305,867, of September 30, 
1884, to William A. Tucker. 

3. Samb — Reissub— Subcombinations — Diligence — Intertening Rights. 

Subcombinations, apparent on the face of, but not claimed in, an original 
patent, by inadvertence or miatake, can be introduced in a reissue if season 
able application is made therefor; but if application is postponed an unrea- 
sonable time, they become abandoned to the public, especially if the équi- 
table rights of other parties hâve intervened. 

3. Same — Enlargbment bt Adding Elément. 

Where, after an unreasonable delay, (flve years.) a second reissue is applied 
for, in which another élément is added to a combination described in a void 
claim in the first reissue, such added élément making a différent, and previ- 
ously unclaimed, invention, the second reissue is an unwarranted enlargement, 
and is void. 

4 Samb— Prioritt of Invention- Diligence. 

As between two independent inventors, eachclaimingpriorityof invention, 
the question of reasonable diligence is of prime importance, and if the first 
inventer postpones for an unreasonable period the practical embodiment of 
his mental conceptions, and his application for a patent, the conséquences of 
his lâches may be fatal. 

5. Same— Lâches in Applying for Patent. 

That lâches in applying for a patent, when there were no lâches in other- 
wise perfecting the invention, may compel an inventer to be deprived of his 
patent, another inventer Iiaving meanwhile given the same invention to the 
public, is probably true. 

6. Samb. 

When an inventer of a machine of an important cbaracter, who has been 
diligent in perfecting and reducing his invention to practice, and in atiempt* 

' Edited by Charles C. Linthicum, Esq., of the Chicago bar. 



miREL V. DICK. 133 

to bring hîs machine to the knowledge of the public, has merely paused, be- 
fore applying for his patent, for a period of 19 moaths after completing bis 
working drawings, and 10 months after completing his machine, it cannot 
be said there were such lâches as should deprive him of the reward ■which 
ordinarily attends priority of invention. 

7. Samb— Delat for Practical Experimbnt. 

A décision which would compel haste in applying for patents before actuai 
practice had tested the truth of the inventor's tneory, and had overcome dif- 
ficultiea in the opération of the mechanism, would be productive of more In- 
jury than a décision which, while compelling diligence in perfecting the in- 
ventioBj was indulgent of some delay in seeking the patent-office. 

In Equity. 

Frédéric H. Betts and C. Wyllys Betts, for plaintiff. 
Josiah P. Fitch, Livingston Gilford, and A. G. N. Vermilya, for 
défendants. 

Shipman, J. The first of thèse cases is a bill in equity, filed Peb- 
ruary 26, 1884, to restrain the défendant from the alleged infringe- 
ment of two letters patent, one being reiasued patent No. 10,437, 
granted to the plaintiff January 15, 1884, and the second. No. 275,- 
092, granted to Harrison H. Taylor, assignor to the plaintiff, April 
3, 1883. Eaoh patent is for a machine for cutting off gélatine cap- 
sules. The original Hubel patent was dated Pebruary 13, 1877. 
The first reissue. No. 8,440, was applied for August 17, 1878, and 
was granted October 1, 1878. The second reissue, and the one in 
suit, was applied for November 16, 1883. 

The second case is a bill in equity, under section 4918 of the 
Kevised Statutes, praying that letters patent to William A. Tucker, 
No. 305,867, dated September 30, 1884, for an improved gélatine 
capsiile-cutting machine, maybe deelared void, upon the ground that 
it is an interfering patent with the previous Taylor patent. No. 
275,092, and is for the machine which is therein described, and of 
which said Taylor was the first and original inventor. 

The Htihel Machine, and Reissue No. 10,487. Before the date of 
the application for Hubel's original patent, gélatine capsules were, as 
a rule, moulded upon a board containing separate mould-pins, and 
were^ eut off by hand upon a knife^ fastened to the table, with its 
cutting edge looking upwards. Considérable testimony was given in 
regard to a machine used in 1865 by the défendant for making soft 
capsules, and which is said to hâve been furnished for about three 
months with a cutting device. The knives are said to bave been 
fastened to a stationary circular raiiway. The moulds were brought 
over the edges of thèse knives, and, being rotated by means of cog- 
wheels, to one of which a erank was attached, the gélatine upon the 
moulds was eut. I make no finding in regard to the cutting devices 
upon this machine; for, if they existed, the cutting mechanism seema 
to me to hâve been so primitive and uncertain in its results that it 
could anticipate nothing but a machine of a like method of construc- 
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tion. The Hubel machine was for cutting off capsules automatically, 
and was so constructed that a séries of mould-pina, placed at regular 
intervais upon a removable plate, was lifted up between a séries of 
knives, which were moved around the mould-pins. 

The foUowing description of the machine is condensed from a de- 
scription of it which was given by the defendant's expert, Mr. Henry 
B. Êenwick. It consists essentially of a séries of moulds or pins, 
with hemispherical ends, arranged in rows, at regular intervais from 
each other, and secured in upright positions upon a plate called a 
"mould-plate." The machine bas a séries of knives, mounted each 
upon the lower end of a spring, and arranged similarly to the moulds. 
Each of the springs is secured to the under side of a cog-wheel, but 
not in the eenter of the wheel. Thèse wheels are ail in gear with 
each other, and are ail of the same diameter. One of them is pro- 
vided with a handle secured by a crank to the wheel. When this 
crank is revolved, ail the cog-wheels turn, and so do the knives 
mounted upon them, with a motion like that of the moon around the 
earth. The springs on which the knives are mounted serve to press 
them against the capsules. The way of getting the moulds into 
proper relation with the knives is by setting the mould-plate so low 
that the tops of the capsules will be below the knives, and with their 
tops lying below the spaces between the knives. The moulds and 
capsules are then lifted up by a rack pinion and lever into thèse 
spaces, and are moved horizontally, so as to bring the capsules in 
contact with the knives. 

The défendant was using, when the plaintiff's bill was brought, a 
machine made like the drawings in the patent which was subsequently 
granted to William A. Tucker, on September 80, 1884. The défend- 
ant insists that sufficient évidence was not given of this use, but, 
taking the testimony, although scanty, which was offered by the 
plaintiff in connection with the admissions contained in the various 
answers, I am satisded that the Tucker machine was in use by the 
défendant before and on February 26, 1884. 

The foUowing description of the machine is also condensed from 
Mr. Eenwick's description : It bas a supporting frame, which carries 
its working parts. It is provided with a sort of shelf, which can be 
alid up and down to a short distance, and which rests upon and is 
carried by a nut, on the periphery of which there is a worm- wheel 
that is in gear with a screw provided at one end with a crank. By 
turning this crank the nut may be made to revolve, and consequently 
to raise or lower the shelf very slowly, and through a short distance. 
This shelf carries the mould-plate indirectly, through the interven- 
tion of another plate upon which the mould-plate rests, and to which 
it is clamped. This second plate is called the "rotation plate." In 
order to move it a vertical shaft passes up through the eenter of the 
nut which carries the worm-wheel, and this shaft has on its upper 
end a crank, the crank-pin being vertical, and taking into a hole 
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bored in tbe bottom of the rotation plate. Tbe machine bas near its 
top a knife-Bhelf, capable of vertical motion, which carries a séries 
of circular knives mounted on springs, and arrangea at the same in- 
tervais apart as tbe moulds. The shelf and knives are moved up 
and down by a lever. The mould-plate is introduced by hand at 
«uch a level that the trimming line of the capsules is opposite the 
knives, and is secured to the rotation plate. During this time the 
knives bave been kept ont of the way by means of pins and a rod, but 
are now suffered to spring into position against the capsules by means 
of a motion of this rod. The shaft upon which the crank and crank- 
pins are fixed which actuate the rotation plate is set in motion, the 
plate is rotated, and carries eaeh capsule around the edge of a knife. 
After the capsules bave been eut in two, the knives are shoved 
downwards by means of the lever, and the chip is, by means of this 
motion, separated from the capsule. 

The original Hubel patent was not drawn by a patent solicitor, 
and contained but a single claim for the entire machine. It omitted 
the moulds, and failed to designate the separate patentable features 
of the invention. Eeissue 8,440 was applied for, and contained six 
claims, as follows: 

"(1) In a machine for cutting ofE capsules, the combination of the séries 
of moulds, e, and the rack, piûion, and lever, F, ï. H, for the purpose of 
regulating the length of the capsules,, substantially as described. (2) In a 
machine for cutting o£E capsules, the combination of the sliding-plate, 
adapted to hold the séries of moulds, and the sci'ew mechanism, L, K, N, for 
the purpose of forcing the moulds against the knives, substantially as de- 
scribed. (3) In a capsule-cutting machine, a séries of rotary cutters, operated 
by a crank and pinion acting upon pinions, one of which is attached to each 
of said cutters, substantially as specified. (4) In a capsule-cutting machine, 
the rotary cuttei-s, driven by gearing, substantially as described, and sup- 
ported upon spring arms, substantially as and for the purpose set forth. (5) 
In a machine for cutting ofE capsules, the combination of the sliding-plates, 
adapted- to hold the moulds of the rack, pinion, and lever, P, T. H, and the 
screw mechanism, K, L, N, for the purpose of giving both a latéral and ver- 
tical motion to the sliding-plates, substantially as described. (6) The plate, 
E, 0, in combination with a séries of capsule moulds secured thereto at rêgu- 
lar intervais, substantially as and for the purposes set forth." 

In a suit between the présent parties upon the first reissue, not in- 
volving tbe Tucker machine, Judge Wallacb held that the first five 
claims were valid, and that the sixth was void, whereupon the prés- 
ent reissue was obtained, having six claims, of which the first and 
sixth, the only ones alleged to be infringed by the Tucker machine, 
are as follows : 

"(1) In a machine for cutting off capsules, the combination of the séries 
of moulds, e, and the rack, pinion, and lever, F, T, H, or their équivalents, 
substantially as and for the purposes described." "(6) In a capsule-cutting 
machine, the combination with the supporting frame of a mould-plate, bear- 
ing a séries of capsule moulds, substantially such as described, secured thereto 
at regular intervais, and a séries of knives arrangedât like re^ular intervais 



136» FEDERAL REPORTER. 

as said moulds, and adapted to eut the capsules formed tliereon, substantîally 
as deacribed." 

The first question relates to the infringement of the Ê^st claitn. 
In the Hubel machine the removable plate, after the moulds hâve 
been dipped in the bath, is plaoed in the machine at a point where 
the tops of the capsules are below the spaces between the knives, and 
is tbeu lifted by the raek, pinion, and lever into thèse spaces, and to 
a point where the trimming lineof the capsule is opposite the knives. 
The removable plate of the Tucker machine is not placed below the 
knives, and then moved upwards, but is inserted by hand at the point 
where the trimming line of the capsules is opposite the knives. It 
is true that in this machine, by means of a worm-wheel, screw, and 
crank, the shelf whichcarries the mould-plate is given a "slight ver- 
tical adjustment," in order to accurately adjust the moulds to the 
knives," but this movement is not, as in the Hubel machine, for the 
purpose of carrying the moulds up to the knives. It is rather for the 
purpose of adjusting the moulds when a new or différent length of 
capsules is to be trimmed. While the worm-gear may be properly 
said, in certain places and machines, to be an équivalent for the rack, 
pinion, and lever, it is not in this machine, because, in the language 
of Mr. Eenwick, "the mechanism is a means of adjustment, and not 
a means of movement." The motion is altogether too slow and too 
limited to answer the purpose of the rack, pinion, and lever, and is 
introduced into the machine for a différent object. The first claim 
is not infringed. 

The proper construction of the sixth claim is a question upon 
which the respective parties ditïer, the défendant insisting Ihat 
mechanism for rotating the cutters is a necessary élément. The 
draughtsman endeavored to hâve it include the knives, and their ap- 
purtenant mechanism, so related to the moulds, and to rotating 
mechanism of some sort, that they would eut the capsules opon the 
moulds, and to exclude the rotating mechanism. The claim, as thus 
construed, includes a very important part of the invention ; for, after 
everything has been done with respect to the eutting mechanism ex- 
cept to rotate it, the mère mechanism by which either knives or 
mould-plates are rotated may not be dif&cult. I do not think that 
the exclusion of rotating mechanism is very important, for if the 
claim should be construed to include mechanism for rotating either 
knives or moulds so constructed as to operate in substantially the 
same way with the described mechanism, inasmuch as the inven- 
tion is in eflfect a primary one, the word "substantially" would "be 
made to cover différences alike numerous and important." Walk. 
Pat. § 362. Eailway Go. v. Sayles, 97 U. S. 556. 

The question, which is also made, of the validity of the sixth claim, 
irrespective of its construction, seems to me, in view of the history 
of the patent, to be the most dangerous question to the plaintiff. 
The original patent was granted February 13, 18T7, and was for the 
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entire machine, although claims for subcombinations could properly 
hâve been granted. It has been held in this circuit that tbe appli- 
cation for a reissue for subcombinations was seasonably made, and 
that the first five claims of the reissue, which was granted October 
1, 1878, were valid, and that the sixth claim was void. It is now 
contended by the plaintiff that the sixth claim was supposed by the 
patentée to be for the combination of the removable plate in a support- 
iug frame, a séries of œoulds at regular intervais, and a séries of cut- 
ters, and that, the court having held that the phraseology of the 
claim did not permit sueh a construction, the patent was again reis- 
sned to narrow the daim so that it should bave the construction 
which was originally intended. The plaintiff's ingénions argument 
fails to satisfy my mind, in view of the claim itself. If the plaintiff 
wanted, at the time the first reissue was taken, a claim for a combi- 
nation of plate moulds and knives, it would hâve been easy to bave 
used language which would manifestly contain those éléments ; and^ 
if he really supposed at that time that bis sixth claim would receive 
the construction which is now sought for it, the supposition was not 
an inadvertence or a mistake, but an error of judgment. 

The facts are, then, that the original patent patented the whole 
machine; the first reissue attempted to patent the combination of 
frame, plate, and moulds, which, for some reason, was held to be 
void; that the important combination of frame, plate, knives, and 
moulds, to be used in connection with mechauism by which the knives 
were to be made to eut the capsules, was left open for more than five 
years to the public, and became the subject upon which at least two 
independent inventors made inventions prier to the application fora 
second reissue. ïiie well-known authorities are to the effect that 
subcombinations of the separate parts of an entire machine which 
are apparent on the face of the spécification, but were omitted to be 
claimed in the original patent by inadvertence or mistake, can be 
introduced in a reissue, if seasonable application is made therefor; 
but, if application is postponed for an unreasonable time, they be- 
corne abandoned to the public, especially if the équitable rights of 
other parties hâve intervened. Miller v. Brass Go., 104 U. S. 350; 
Miithews V. Machine Co., 105 U. S. 54; Gage v. Herring, 107 U. S. 
640; S. C. 2 Sup. Ct. Eep. 819. 

But it is said that the sixth claim of the second reissue is nar- 
rower than the corresponding claim -of the first reissue, and there- 
fore it is not within the scope of the cases which bave been cited. It 
is, in a certain sensé, a narrower claim, inasmuch as it containa a 
larger number of éléments; but it describes a différent invention. 
The claim is not a différent mode of describing that which was speci- 
fied in the first reissue, and is not a limitation and narrowing of the 
invention which was described therein, but it describes an independ-" 
ent and important invention, and thereby, after a lapse of five years, 
the patent was enlarged. The principles in regard to the invalidity 
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of reissues, when nnreasonably delayed, hâve become so well estab- 
lished that they cannot be succeasfully avoided by adding, after an 
unreasonable delay, in a second reissue, another élément to a eom- 
bination described in a void daim in the first reissue, the last added 
élément making a différent, and previously unclaimed, invention. 

The Taylor Patent. The entire history of tbe Taylor and Tucker 
patents shows that the first claim of the Taylor patent is infringed 
by the Tucker machine, and that the only question in the case is in 
regard to priority of invention by the respective inventors. After 
Taylor's patent had been granted, Tucker filed his application, on 
Juiy 20, 1883. Thereupon an interférence was ordered, tbe examiner 
saying that the count was a single one, and was found substantially 
in the first claim of each party, and was as foUows : 

"ïhe combination of a plate with round cutters, secured flrmly by their 
shanks, and a second plate carrying mould-pins held stationary thereon, and 
mechanisra, substantially as described. to raove tlie latter plate, anJ cause 
the mould-pins to describe circles around the cutters." 

By the board of examiners the interférence was decided in favor of 
Tucker; on appeal to the commissioner of patents, was withdrawn 
September 8, 1884 ; and a patent was granted September 30, 1884. 
Thereupon the défendant Dick set up said décision, and the issuing 
of said patent, by supplemental answer. The plaintiff, because there 
wa8 a question whether, after an interférence and' décision by the 
patent-ofiBce uppn the question of priority of invention between two 
interfering patents, the owner of one of the patents was not estopped 
from contesting the question of priority in a bill for infringement 
against the owner of the other patent, each being a party or privy to 
the judgment of the patent-oiïïce, brought a bill in equity against 
Tucker and Dick, he being the exclusive licensee of said Tucker, un- 
der section 4918, to détermine the question of priority; and also filed 
a supplemental bill in Huhel v. Dick, setting up the above-recited 
facts, and praying for the benefit in that suit of any decree in Huhel 
V. Dick and Tucker. To this supplemental bill the défendant de- 
murred, pleaded the patent-office décision, and answered. 

There was nothing objectionable in the gênerai purport and object 
of the supplemental bill. It became, if not necessary, at least proper, 
by reason of the facts in the supplemental answer. If I had heard 
the demurrer at the time it was filed I think that I should bave caused 
the bill to be amended by striking out the allégations in regard to the 
novelty and utility of the inventions which had already been set out 
in the bill, because the défendant is unnecessarily cailed upon to an- 
swer again those allégations, and the supplemental bill seems to re- 
new the issue already made, instead of confining itself to the supple- 
mental matter. But the teetimony which was taken under the sup- 
plemental bill was very limited, and the only testimony upon the 
subject of priority was taken under the Huhel v. Tucker and Dick 
suit. As the danger which the défendant desired to avoid by the 
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demurrer did not arîse, it seems best to overrule the demurrer, with- 
ont costs. 

The Hubel v. Tucker and Dick Suit. The testimony in regard to 
priority was brief. It consisted, on the part of the plaintiff, of proof 
of the Taylor pateiit, which, upon its face, is the elder one, and of 
proof that the first claim of each patent was for the same invention. 
The défendants offered the proeeedings in the patent-ofîSce upon the 
déclaration of interférence, which resulted in a finding of facts, and 
a décision by the examinera in chief in favor of Tncker. The évi- 
dence of importance was the finding of facts upon which the décision 
of the examiners was based, so that the question is truly stated by 
the plaintiff to be, was the décision of the patent-office correct upon 
its face ? 

The board of appeals found that Taylor conceived the invention in 
January, 1882, applied for his patent March 23, 1882, which was is- 
sued April 3, 1883; that Tucker conceived the invention in Novem- 
ber, 1880; made drawings in January, 1881; commenced to make 
working drawings for a machine by October 1, 1881, which was com- 
pleted in December, 1881. A machine was ordered July 5, 1882, 
was built in August, 1882, and put into successful opération in Sep- 
tember, 1882. He applied for his patent July 20, 1883, Tucker 
first conceived of the invention, and, with reasonable diligence, re- 
duced ic to practice before the publication of Taylor's patent. 

The fubdamental principle in regard to priority as between two 
independent inventors was early announced by Judge Stoey, as fol- 
lows: 

"He who invents flrst shall hâve the prier right. If he is using reasonable 
diligence in adapting and perfeeting the same, although the second inventor 
lias, in fact, first. perfected tlie same, and redueed the same to practice in a 
positive ferra." Reed v. Cutter, 1 Story, 590. 

Thus, the question of reasonable diligence is of prime importance, 
and if the first inventor postpones for an unreasonable period the 
practical embodiment of his mental conceptions, and his application 
for a patent, the conséquences of his lâches may be fatal. 

Judge Inoeesoll, in Ellithorp v. Rohertson, 4 Blatchf. 307, clearly 
announced the law upon the subject of priority between a prior pat- 
entée and the one who first invented, but who was guilty of lâches 
both in reducing his invention to practice and in applying for his 
patent, as foUows: 

"To defeat a patent which hasbeen issued, ît is not enough that some one, • 
before the patentée, conceived theideaof efïecting what the patentée accom- 
plislied. To constitute such a prier invention as will avoid a patent that bas 
been granted, it must be made to appear that some one, before the patentée, 
not only conceived the idea of doing what the patentée has done, but also re- 
dueed his ideato practice, and embodied it in some practical and usefui form. 
Tlie idea must hâve been carried iuto practical opération. The making of 
drawings of conceived ideas is not such an embodiment of such conceived 
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ideas In a practical and useful form as will defeat a patent which has been 
granted." 

So, also, in Draper v. Potomska Mills Co., 13 0. G. 276, Judge 
Shiplby says : 

"Illustrated drawings of conceived ideas do not constitute invention, and 
unlesa they are followed up by seasonable observance of the patent laws, they 
can hâve no efEect upon a subsequently granted patent to auother. But a 
patentée whose patent is assailed upon the ground of want of novelty may 
show, by sketches and drawings, the date of his inceptive invention, and if 
he has exercised reasonable diligence in perfecting and adapting it, and ap- 
plying for his patent, its protection will be carried back to such date." 

The question, therefore, is, should the ârst inventor, who proceeded 
with reasonable diligence to perfect an important invention, and who 
produced a successful machine before the junior inventor's patent 
was issued, lose his right to the fruit of his invention on account of 
the delay ■which he exhibited in applying for his patent ? That lâches 
merely in applying for a patent, when there were no lâches in other- 
wise perfecting the invention, may compel an inventor to be deprived 
of his patent, another inventor having meanwhile given the same in- 
vention to the public, is probably true. The remarks of Acting Com- 
missioner Duncau in Monce v. Adams, 1 0. G. 2, are important and 
valuable upon this point. In the case undtrr considération the utmost 
time during which the inventor may be chargeable with lâches was 
19 months, — the interval between the completion of his working draw- 
ings and his application for a patent. Ten months elapsed after the 
completion of the machine. When an inventor of a machine of the 
important character of either Tucker's or Taylor's, who has been dil- 
igent in perfecting and reducing his invention to practice, and in 
attempts to bring his machine to the knowledge of the publie, has 
merely paused, before applying for his patent, for a period of 19 
months after he completed his working drawings, and 10 months after 
he completed his machine, I cannot say that there were such lâches 
as should deprive him of the reward which ordinarily attends priority 
of invention. Our inventors are more apt, I suppose, to go into the 
patent-office with incomplète inventions than to wait too long after 
experiment has achieved perfection. A décision which should com- 
pel haste in applying for patents before actual practice had tested the 
truth of the inventor's theory, and had overcome difficulties in the 
opération of the mechanism, would, I think, be productive of more 
injury than a décision which, while compelling diligence in perfect- 
ing the invention, was indulgent of some delay in seeking the patent- 
office. 

The décision of Mr. Justice Matthews in Détroit Luhricator Co. v. 
Renchard, 9 Fed. Eep. 293, which was much relied upon by the plain- 
tiff, is not applicable to the facts in this case. In that case the de- 
fendant's drawing antedated the patentee's application, and seemed 
to exhibit a perfect machine in ail its parts. "Nevertheless it is 
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clearly proven that the défendants did not, in fact, constract an in- 
dicator in this form, and reduce it to actual use, until after it had 
been suceessfully accomplished by Parshall, nor until after the date 
of his patent. The mère drawing, therefore, cannot be allowed to 
hâve the effect of depriving Parshall of his title of being the first and 
original inventer. " 

In this case Tucker was diligent in perfecting his invention, and it 
was given to the public before the date of Taylor's patent. 

Let each bill be dismissed. 



Amebioan Paper Babrel Co. ». Larawat. (Two Cases. - 
Nos. 516, ôlT.y 

{Oircuît Oourt, D. Conneetieut. July 16, 1886.) 

1. Patents FOR Intentions— Injunction—Inventob Estoppbd to Dent Oraai- 
NALiTT of His Invention. 

On a motion for a preliminary injunction to restrain an inventor and as- 
signer of letters patent froïc infringing them, he is estopped to deny that he 
was the flrst inventor. 

3. Sa ME — Territorial Interests— Rights of Owners op. 

The owner of letters patent for two counties in New York would not hâve 
the right to manufacture the patented machines in Boston for use in Ohio. 

5. Same— Limitation of United States Patent to Expire with Priob English 

Patent. 

The fact that United States patents are not limited upon their face to expire 
with the life of a prior English patent is not held, in the second circuit, to 
affect their validlty. 

4. Same— Practiob — Afpidavits Filed Out of Time not Considbhed. 

Where, by stipulation, the time within which évidence to show cause upon 
motions for preliminary injunctions was limited to expire on a certain date, 
and the hearing was to be had as soon thereafter as the court could give it, 
held, that aflidavits flled after such date, without any stipulation or order of 
court permîtting it, could not be considered. 

6. Same — Matters of Défense — Original, what are. 

That the patent sued on bas expired by reason of the expiration of f oreign 
pitents for the same invention, is an original défense, and should not be left 
to be introduced as surrebuttal. 

^. Same— Construction of Claim— Infbingbment. 

A patent on a machine for making barrel heads from paper pulp contained 
a claim for "the combination of the piston, the resisting surface opposed to 
the piston, and the laterally removable matrix case, ail substantially as de- 
scribed. " The spécification described the matrix case as made in sections, 
pivoted or hinged toçether. Held, that the hinged f eatures of the matrix case 
were not a part of this claim, and that said claim was infringed by a combina- 
tion of the same parts, operatiug in the same way, although the matrix caS6 
was made of a single pièce. 

Motions for Preliminary Injunctions. 

EOited by Charles C. Linthicum, Esq., of the Chicago bar. 
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William E. Simonds, for plaintiff. 

David O. Gordon and Charles E. Mitchell, for défendant. 

Shipman, J. Thèse are two motions for preliminary injunctions in 
the above-entitled cases. No. 516 is a bill in equity to restrain the 
infringement of three letters patent, Nos. 206,396, 243,677, and 243,- 
678, respectively dated July 30, 1878, June 28, 1881, and Jime 28, 
1881, ail granted to the défendant, and assigned by him to the plain- 
tiff; the first two being for improvements in the manufacture of bar- 
rel heads and other articles from paper pulp, and the third being for 
machinery for moulding barrels from paper pulp. No. 517 is a biir 
in equity to restrain the infringement of letters patent No. 258,236, 
dated May 23, 1882, issued to the défendant and Dwight Slate, assign- 
ées to the plaintiff, for a machine for moulding barrel heads from 
pulp. 

On August 1, 1876, the défendant assigned to the plaintiff, a cor- 
poration established for the purpose of manufacturing barrels from 
pulp, an invention specified in an application for a patent -which had 
previously been made, and agreed to assign to it ail inventions, ap- 
plicable to paper pulp vessels, which he might make during seven 
years from that date. In pursuance of that agreement the patents 
in suit were assigned. From August, 1876, to January, 1884, the 
défendant was a director in said corporation, and, during substantially 
the same period, was in its employ as superintendent of machinery 
upon a salary varying from $1,000 to $2,500 per annum. The salary 
ceased on December 15, 1883. A serious difficulty seems to bave 
existed between the défendant and S. M. Hotchkiss, a,n ofi&cer of said 
corporation, and the former léft its service, and for most of the time 
éince bas been occupied in Boston in the manufacture of pulp barrel 
machinery. On December 2, 1884, two letters patent. Nos. 308,615 
and 308,616, for such machinery were issued, — the first to the défend- 
ant and W. P. Laraway, assignors to the défendant and John F. 
Seiberling; the second, to the défendant, assignor to the same two 
per son s. 

Suit No, 516. 

The important novel features of construction contained in the 
machinery which is described in Nos. 206,396 and 243,677 are speci- 
fied by the patentée as follows: 

"First, the idea or principle of perforated movable walls, which will com- 
press the pulp, and express the water; second, the combination of the side 
compressors with the Interspace compressors; third, the mould, so con- 
structed that the sides and one end of the holiow article can be formed and 
compressed at once." 

The important feature of No. 243,678 «tas a matrix, cotnposed of 
hinged inner staves and outer staves radially moving inwardly; the 
interspaces being provided for by interstaves, both inner staves and 
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ooter slaves being perforated; thé outer face of the inner staves, and 
the inner face of the outer staves, being grooved, and covered with a 
finely-perforated mould face. 

The défendant sets up in his affidavit a variety of défenses, viz. : 
That the claims of Nos. 243,677 and 243,678 were anticipated by a 
patent to Wheeler & Jérôme ; that the machine described and claimed 
in No. 243,678 was iu public and open use in Médina, New York, 
for two years before the date of the application for said patent; that 
the défendant is equitably entitled to bave the title to the three pat- 
ents for the counties of Orléans and Niagara, in the state of New 
York, conveyed to him, which the plaintifï refuses to do ; that the 
plaintiff aquiesced in the defendant's manufacture; that he is a work- 
man employed by the day, and has no interest in the new machine; 
that a British patent to one Lake, dated June 26, 1877, was granted 
for the subject-matter of the three patents, and that the American 
patents are not limited on their face to expire with the Lake patent, 
and are therefore void; and that the new machine does not infringe. 

Mr. Laraway's antagonism against the persons with whom he was 
formerly associated has led him to unnecessarily decry his own in- 
ventions. 

No time need be spent upon the alleged anticipation by the Wheeler 
& Jérôme patent. Mr. Laraway was the assigner of the patents in 
contfoversy, and upon this motion he is estopped from saying that 
he was not the first inventer, Indeed, this point was not made in 
the argument. 

The alleged public use of the Médina machine is in confiict with 
Mr. Laraway's statements as an applicant for a patent, and with his 
testimony upon a question of interférence. The affidavits in the 
case lead me to the opinion that his former statements were correct. 

Considérable spaee is given in the aiBdavits to the alleged équitable 
title of Laraway to two New York counties. I do not deem it wise 
to settle this différence upon ex parte affidavits. If the defendant's 
claim is true it affords no excuse for his manufacturing in Boston 
infriuging machines to be used in Ohio ; and, as it is stoutly denied, 
the doctrine that he who seeks equity must do equity will hardly 
allow a court to permit the défendant to continue infringement until 
the merits of this controversy hâve been thoroughly ascertained. 

The points in regard to acquiescence by the plaintiff, or that 
Laraway is employed by the day, and has no interest in the machine, 
are not of sufficient importance to gpend time upon. His position 
in regard to the infringing mechanism la very différent from that of 
a person who works under the orders of another, without any pecun- 
iary interest in the machine upon which he works. 

The fact that United States patents are not limited upon their 
face to expire with the life of a prior Bnglish patent is not held, in 
this circuit, to affect the validity of the United States patents. 
Canan^. Pound Manuf'gCo., 23 Fed.Be]^. 185. 
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The question of infringement is the one of importance. If the de- 
fendant has built in Boston but one set of machinery, it was at one 
time constructed in accordance with his patent, No. 308,615, of De- 
cember 2, 1884. He says that the machine "which is complained 
of " is not in accordance with that patent, in that it does not hâve the 
interspaee compressors therein described, but has, instead, the spring 
plates of the Wheeler & Jérôme patent, and that thèse interspaee 
compressera are unperforated. He intends it to be understood that 
he has been engaged upoii only one set of machinery. If that 
is true, it is also true that the machine contained, in Juiy, 1885, the 
interspaee compressors of patent 206,396, and was made like the 
other two patents in controversy, and had the continuous séries of 
perforated external side compressors of No. 243,677, and that it in- 
fringed the third claim of No. 206,396, the first, second, and third 
elaims of No. 243,677, and ail the claims of No. 243,678. 

If the défendant has altered the original machine in accordance 
with the statements in his affidavit, it infringes the first, second, and 
fifth claims of No. 243,678. I do not thoroughly understand Mr. 
Laraway's account of the construction of the machine, so far as the 
fifth claim is concerned. Ilis aflfidavit does not give a clear state- 
ment of the way in whicb he makes the inner core; but, so far as I 
can nnderstand it, the fifth claim is infringed. 

The orders to show cause upon thèse motions were dated March 18, 
1886, and were returnable on March 26th. On that day, upon the 
defendant's motion for further time, it was ordered that he should 
hâve till April 5th to file answering évidence, and that the plaintiif 
should hâve until April 9th to file rebutting évidence. On April 5th 
the respective counsel stipulated that the défendant should hâve till 
April 12th to file his évidence, and that the plaintifï should hâve till 
April 19th to file rebutting évidence, "and that hearing shall then be 
had as soon as the court will hear us." Affidavits on both sides were 
filed accordingly On April 30, 1886, withoutany further stipulation, 
and without any order or consent of the court, the défendant filed 
seven affidavits in reply to the plaintiff's rebutting affidavits, and 
which relate to some one of the défenses whicb hâve been mentioned, 
other than non-infringement. They are mostly cumulative; in some 
instances stating alleged facts in addition to those previously stated. 
The case mnst rest entirely upon the affidavits that were previously 
presented. In them the défendant should bave stated his entire dé- 
fense, which should not be divided into fragments. 

The défendant also filed, on April 30th, a Canadian patent issued to 
him October 11, 1876, for five years, which it is said was for the 
same invention described in the three American patents, and, having 
expired, the American patents expired also in October, 1881, three 
and one-half months after two of them were issued. This was an 
original défense, and should not hâve been left to matters of surre- 
buttai. Ample time was given for the préparation of the défense. 
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I shall not, therefore, consider the questions that may arise upon thîs 
patent. 

Suit No. 517. 

The matrix case of No. 268,236 is thus described by the patentée 
in his spécification : 

"It consists, speaking generally, of a band or ring, wliich forms the pe- 
riphery, exterior, or circumf erence of the barrel head, whieh is within or forma 
a part of the piston chamber while a barrel head is being formed, has the 
barrel head formed within it, and, after the head is formed, is removed from 
the piston chamber, carrying the barrel head, and the barrel head then taken 
from It. This hoop, ring, or band is made in sections, k, k, k', k', pivoted or 
hinged together. Sections k, k, are pivoted together by pivot, l. Sections 
k', k\ are hinged to sections, k, k, by pivots, V, l', in order that the hoop may 
be opened to remove a barrel head. This barrel head is in shape a disk, with 
a turned-up peripheral ri m; in other and gênerai terms, a round box with 
very low walls or sides." 

The first claim of the patent, and the only one which is said to be 
infringed, is as follows: "The combination of the piston, the resist- 
ing surface opposed to the piston, and the laterally removable matrix 
case, ail substantially as described, and for the purpose specified." 

The défendant says, in substance, that the part of his machine 
which corresponds to the matrix case, the whole machine being de- 
scribed in No. 30S,616, is a shallow pan, called in the patent "a 
drawer," formed from a single pièce of métal, having flaring sides, 
and removable vertically from the machine when the barrel head has 
been formed. His macùine has the piston and the resisting surface 
of No. 258,236. It has a laterally removable matrix case or pan, 
made of a single pièce, instead of being made in sections, because 
the barrel head is shaped dififerently from that of the former patent; 
but the hinged feature of the matrix case is not a part of the iirst 
claim. There is no substantial différence between the two devices, 
so far as the first claim is concerned. 

Let there be a temporary injunction restraining the infringement 
of the third claim of No. 206,396, the first, second, and third claims 
of 243,677, the five claims of 243,678, and the first claim of 258,236. 
v.28F.no.2— 10 
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CoLOATK V. Western Electbio Mandf'g Co.* 

{Œremt Court, S.D.Nm York. July 19, 1886.) 

1. Patents pok Intentions — Damages pob luïBiNaBMBNT— Rotaltt— Licbnsk 
Feb. 

Koyalty paid by licensees for the right to use a patented invention is not 
évidence ci damages sustained by the patentée by the sale of the patented 
article suflBcient to authorize a recovery. 

3. SAMK — RiGHTS UNDBR, DiSTINGDISHBD — InFKINGBMBNT OF ThESB RiGHTS. 

The value of some patents consists principally in the right to use the inven- 
tion; the value of others, in the right to sell; and infringement by selling and 
infringement by use of the patented article are essentially différent invasions 
of the patented property. 
8. Samb— Royalty fob Exclusive Licbnsb mot Evidence op Damage by Oo- 
CAsiONAii Sales. 

Royalty paid for the whole monopoly of selling and manuf acturing under 
a patent is not sufflcient évidence of the value of the right to make occasional 
sales in a particular territory. Le Bau v. Hawkins, 8 Barn. & Adol. 561. 

4. Samb. 

An exclusive lîcensee may well aflord to pay a much larger considération 
for the property right than the patentée could command f roni purchasers of 
a license to compete -with other sellers. 
6. Samb— License to MANUPAcrtmE and Sell— Covbnant not to Sue Pub- 

CHASERS FHOM LiCBNSEB. 

A covenant not to sue purchasers of the licensee, contained in a licenSe to 
manufacture and sell a patented article, opérâtes, by way of estoppel, to 
license the purchaser to use such article. 

6. Samb. 

A covenant not to sue purchasers from a licensee having the right to make 
and sell a patented article is équivalent to a license to sell, and transfer to 
purchasers the right to use, the article. 

7. Samb — Royalty Paid poe such Right not Cbitbrion op Value op Obdi- 

NAKY Selling Right. 

Royalty paid for a license to manufacture and sell, and containing a cove- 
nant by patentée not to sue purchasers from licensee, is not the criterion of 
value of an ordinary selling right, because the right to sell might be of insig- 
niâcant value without such covenant. 

In Equity. 

Betts, Atterbury é Betts, for complainant. 

George P. Barton, for défendant. 

Wallacb, J. The master bas awarded damages to tbe complain- 
ant, upon an accounting for the infringement of his patent for insu- 
lated wire, upon the basis of a royalty. The infringement by the de- 
fendant coDBisted in the sale of the article. The proofs for the com- 
plainant may show that he has an established license fee for the use 
of his invention, but tbey whoUy fail to show that he has any uni- 
form established license fee for the right to sell the article. The 
complainant testifies, in gênerai terms, that he has au established 
license fee, and grants licenses to sell his invention for a royalty of 
10 per cent, upon the gross cost of the article sold ; but be names as 

'Edited by Charles C. Linthicum, Esq., of the Chicago bar. 
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lieensees several corporations, railroad and municipal, not manut 
facturera or trading concerns, whose opérations may require them to 
use the invention, and, ■when he is pressed to produce documentary 
évidence, he présents agreements which are licenses to use the inven- 
tion for specified purposes, with the exception of four., Two of the 
four are releasesof past intringements. 

Eoyalty paid by lieensees for the right to use the invention is not 
évidence of damages sustained by the patentée by the sale of the 
patented article sufficient to authorize a recovery. The value of 
some patents consist principally in the right to use the invention; 
the value of others, in the right to sell; and infringement by selling 
and infringement by use of the patented article are essentially différ- 
ent invasions of the patentee's property. 

The complainant's case consequently rests on the effect of the two 
remaining agreements introduced by him for the purpose of showing 
his established license fee for the right to sell under his patent. 
Thèse are the agreements with the Bishop Gutta-percha Works and 
the Laflin & Eand Powder Company. The agreement with the Bishop 
Gutta-percha Works grants the exclusive right to manufacture and 
sell the patented article to that company, and contains a co venant 
not to sue purohasers from that company buying for certain speci- 
fied uses of the invention; and in considération therefor the com- 
pany is to pay a royalty of 5 per centum of the gross priée received 
from sales. This agreement was subsequently modified by adding a 
covenant not to sue purchasers from the company for certain other 
specified uses of the invention, and by increasing the royalty on the 
sales to purchasers for such uses to 10 per cent, of the gross priée 
received by the company. The agreement with the Laflin & Éand 
Powder Company is a grant of the privilège to manufacture and sell 
the invention to puïchasers, for specified uses, with a covenant not 
to sue such purchasers, and the company agrées to pay a royalty of 
10 per centum of the gross priée of manufacture to the complainant» 
and an equal royalty to the Bishop Giant-powder Works, which com- 
pany is a party to the agreement. 

Eoyalty paid for the whole monopoly of selling and manufacturing 
under a patent is not sufiBcient évidence of the value of the right to 
make occasional sales in a particular territory. La Baw v. Hawkins, 
2 Ban. & A. 561, An exclusive licensee may well afford to pay a 
much larger considération for the property right than the patentée 
could command from purchasers of license to compete with other sell' 
ers. But, aside from this considération, which is alone sufficient to 
deprive the agreement with the Bishop Giant-powder Works of any 
weight as évidence of an established royalty, the agreement contains 
a covenant not to sue purchasers from the licensee. The agreement 
with the Laflin & Eand Powder Company contains a similar covenant 
upon the part of the complainants. Such a covenant opérâtes, by 
way of estoppel, to license the purchaser to use the patented article. 
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Both of thèse agreements are tberefore équivalent to a license to sell, 
and transfer to pnrchasers the right to use, the invention for the 
pnrposes speoified. Eoyalty paid for such an interest in the property 
right is not the criterion of the value of an ordinary selling right. 
The right to ^ell might be of insignificant value without such a cove- 
nant as is contained in thèse agreements. Ordinarily it would only 
be a right to sell a lawsuit, or the limited privilège of selling to 
customers having a license to use the article. With such a covenant 
the value of the right is greatly enhanced, because the seller can 
transfer to the purchaser the privilège of using the invention. 

There are other reasons why thèse two agreements fail to afford 
such évidence of a uniform established license fee as to entitle the 
complainant to the damages found by the master. It is not neces- 
sary for présent purposes to suggest them. 

The defeudant's exceptions are sustained. 



The Citt of Mexico. 
{BisMet Court, 8. B. Florida. April 19, 1886.) 

1. Pbizb— LiBBL— Wab. 

To sustain a libel in prize, a state of -war must exist. A vessel captured for 
engaging in piracy becomes a prize on account of the universal war pre- 
sumed to ttave been declared by the pirate agaiust commerce and human kind 
at large. 

3. SaMK — Two LlBELS — PrIZB — FORFBITURE 

Where two libels hâve been flled by the United States against the same ves- 
sel, the one in prize, and the cfther for forfeiture under section 5283, Rev. St., 
the government cannot be required to elect to proceed upon one of the two, 
and abandon the other. 
8. Samb — "Ptjbnishing" akd "Fitting Out" Vessbl. 

The terms "furnishing" and "fitting" hâve no légal or technîcal meaning 
whicli requiros a construction différent from the ordinary acceptation in 
maritime and commercial parlance. 

4. Samb— What Constitutes Offense. 

It is not necessary, to constitute an offense under that section, that the ves- 
sel should be armed or manned for the purpose of committing hostilities be- 
fore she leaves the United States, if it is the intention that she should be so 
fltted subsequently ; so there need be no évidence of such arming or manning. 
6. Same— FoKFEiTURB Declared. 

The f acts and circumstances of this case considered, and decree of forfeit- 
ure granted. 

Heard upon two libels, the one in prize, the other for forfeiture for 
violation of section 5283, Eev. St. 

Livingston W. Bethel, U. S. Atty., and James Parker, for the United 
States. 

The United States cannot be required to elect one proceeding, and abandon 
the other. The vessel, if a prize, belongs half to the captors, and half to tiie 
United States. If forfeited under section 5283, the informera hâve a right 
to a moiety. Both captors and informera may claim. therefore, to hâve thè 
question of prize or forfeiture determined; and the governiaent cannot, by 
eleoting one procédure, bar the right of those claiming under the other. 
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If any one proceedîng (say in prize) were now pending, and it should ap- 
pear that it was not a case of prize, but one of violation of any law of the United 
States involving fine or forfeiture, it would be the duty of this court to dis- 
miss the libel for prize; but also to permit a new libel to be flled for forfeiture 
or fine, (as the case may be.) and vice versa. U. &. v. Weed, 5 Wall. 62; 
The Watchful, 6 Wall. 91; Attorney General v.Appleby, 3 Anstr. 863. 

To warrant a condemnation it must appear (a) that she was fltted eut, 
furnished, or armed, (6) within the United States, (e) with intent that she 
should be employed to cruise or commit hostilities (d) against a people with 
whom the United States are, at the time of the fitting out, at peace. 

It is not neeessary that the vessel should be armed, or in a condition to 
commit hostilities, at the time she leaves the United States, as well as fltted 
out. Merely to atterapt, within the United States, to do either, is what the 
statute prohibits. U. S. v. Quinoy, 6 Pet. 445; U. 8. v. Rand, 17 Fed. Rep. 
142; The Meteor, Amer. Law Eec. 401. 

The guilt or innocence of the owner has nothing to do with the guilt of 
the vessel. U. 8. v. The Malek Adhel, 2 How. 233. 

Proof such as would be required to convict an individua] of an offense 
against the law is not required in order to forfeit a vessel. U. S. v. Guinet, 
2 Dali. 321 ; The Kate, U. S. Dist. Court of K Y. 1860; S. C. reported as The 
Slavers, 2 Wall. 350-403. 

It is not neeessary that any one should be convicted of any of the offenses 
îiamed in the statute in order that the vessel should be condemned. The Me- 
teor and The Malek Adhel, supra. If the vessel is fitted out to any degree, 
or an atterapt is made, within the United States, to fit her out, with hostile 
intent, she must be condemned. The May N. Hogan, 18 Fed. Rep. 534; U. 
8. v. Two Hundred and Fourteen Boxes Arms, 20 Fed. Eep. 53; The City 
of Mexico, 24 Fed. Rep. 33; U. S. v. City of Mexico, 25 Fed. Rep. 924. 

George B. Patterson and Wm. W. MacFarland, for the City of Mex- 
ico. 

The ship is libeled as a prize of war. If the ground of the libel were for 
piracy, it would be necessaiy to proceed on the instance side of the court. 

The government, as a suitor, stands exactly on the same level as theprivate 
citizen ; and, wherever the law aflords différent remédies, the sélection of one 
is définitive. It foUows that, the government having elected to proceed on 
the prize side of the court, a décision in that proceeding against the gov- 
ernment is décisive of the whole question. Waples, Proc. in Rem. § 220, p. 
310; Field, Fed. Proc. § 80; Waples, Proc. in Rem. 160; Wellarid Canal 
Co. V. Hathaway, 24 Amer. Dec. 254, and notes; State v. Lewis, 11 Amer. 
Dec. 741 ; State v. Cooper, 25 Amer. Dec. 490; S. C. 58 Amer. Dec. 249. 

In respect to the conclus! veness of the judgment, the form of action is al- 
ways immaterial if the cause of action is the same. Gilchrist v. Bail, 34 
Amer. Dec. 469; Agnew v. Mclllroy, 48 Amer. Dec. 772; Coffin v. Nott, 57 
Amer. Dec. 537; Hovey v. Furman, 44 Amer. Dec. 129; Sheldon v. Carpen- 
ter, 55 Amer. Dec. 301; Rodermund v. Clark, 46 N. Y. 854, (a case directly 
in point.) Tosame eflect. Second Nat. Bank v. Burt, 93 N. Y. 233; Stein- 
bach V. Reli^Fire Ins. Co., 77 K. Y. 498. 

In such a case a plaintiff is conclusively bound by bis élection of remedy. 
Buffy V. Neale's Adm?r, ïaney, 271 ; AlUson v. Alexander, l Cranch, C. 0. 
237; Thibault v. De Basaoilbaso, Baldw. 9. 

On gênerai principles of maritime law, and their application to présent 
case, counsel for the vessel cited Woolsey, Int. Law; Hall, Int. Law, 4, 5; 
Phillim. Int. Law, 48; Hall, Int. Law, e. 2. §§ 208-213; Id. 8 24, p. 78r 
lîouv. LawDict.; Lawr. Wheat. 40 et seq.; Halleck, Int. Law, 73 et aeq.; 
■U. S. V. Quincy, 6 Pet. 445; The Burdett, 9 Pet. 691. 
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LooKB, J, The only ground upon which a libel for prize oan be 
Bustained is that of a state of war. Prize only relates to or is con- 
nected witfa such a state or condition. A vessel captured for engag- 
ing in piratioal aggression becomes a prize on account of the state of 
universal war presumed to hâve been declared by a pirate against 
commerce and human kind at large, which requires no reciprocal 
déclaration from any nation. Whether piracy is considered as a name 
applied only to indiscriminate plundering and robbery, either upon 
the high seas or upon the coasts where the high seas are used as the 
basis of opération, where the animua 'furandi is the distinguishing 
feature, as is expressed and held by Président Woolsey, precluding 
the idea of a revolutionary or political sentiment, or whether there 
œay be acts of piracy committed in following out the direct course of 
a revolutionary struggle, as is contended by Judge Bbown in the ré- 
cent case of The Ambrose Light, 25 Fed. Eep. 408, there must be 
some overt act either in committing or attempting some offense 
against the law of nations, «to give a piratical character to a vessel. 
An intent alone can never détermine such a state of warfare as would 
justify the seizure of a prize. There is in this case nothing that can 
be characterized as an overt act of piracy or warfare, and the libel 
for forfeiture as prize must be dismissed. 

The second libel is for forfeiture for the violation of a municipal 
statute embodied in section 5283, Eev. St. 

It is claimed in behalf of the respondent that, if one libel is dis- 
missed, such dismissal necessarily precludes an examination of the 
other, upon the principle of élection or choice of action against the 
thing. But thèse libels, although against the same vessel, found 
under peculiar circumstances, are in no way based upon the same 
cause of action. The libel for prize is founded upon the law of na- 
tions, and dépends for proof upon the facts of her acts upon the high 
seas ; the libel for forfeiture is for the violation of a municipal statute, 
and dépends upon a set of facts and circumstances entirely différent 
from that of piratical aggression. The offenses charged are separate 
and distinct, and the cause of action is in nowise the same. In U. 
S. V. Weed, 5 Wall. 62, and The Watchful, 6 Wall. 91, the same ques- 
tion is directly settled. 

The libel for forfeiture allèges that certain persons were knowingly 
concerned in the furnishing and fitting out of said vessel, with the 
intent that she should be employed to cruise or commit hostilities 
against the people of the state of Honduras, with whom the United 
States is at peace. The peace existing with the state of Honduras 
may be judicially recognized, and there only remains the questions 
of knowingly furnishing and fitting out of said vessel, and the intent 
with which she was fitted out. 

The terms; "furnishing" and "fitting" hâve no légal or technical 
œeaning whieh requires a construction différent from the ordinary 
acceptation in maritime and commercial parlance, which îs to supply 
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-with anything necessary or needful. That by the furnishing and fit- 
ting ont is intended something différent from the arming, is aot only 
apparent from tde language of the statate, but it bas been judicially 
determined in U. S. v. Quincy, 6 Pet. 445. Tbis vessel was furnished 
:and fitted ont, in the usual acceptation of the terms, provided with 
the necessary supplies, and put in a condition for proceeding to sea, 
witbin the United States. Wbetber she was well furnished or 
thoroughly fitted out is not the question, if she was so supplied as to 
proceed on ber way. She was furnished with the ordinary engineers' 
supplies and stewards' stores, and sailed from New York the twenty- 
second of December, 1885. What was the intent with whioh she was 
fitted out, and either dispatched or taken on ber way by the parties 
in charge, becomes a more important and difficult question, involving 
conclusions both of law and fact. 

Whatever may bave been the intention of the legislators regarding 
the particular class of hostilities they were desired to prevent, ail we 
bave to décide from is the language with whicb they bave clothed their 
ideas, and this is broad enougU to include ail classes of hostilities. It 
bas been ably argued that unless the vessel is so armed that she her- 
aelf can be the offending party or thing, or, in other words, carries 
suob an armament as can throw projectiles from ber port, or is 
equipped as a man-of-war or armed vessel, the statute will not apply. 
The terms "peaceful" and "warlike," "friendly" and "hostile," are 
thoroughly recognized ; and the line so plainly marked between what 
should be the course and conduct of a vessel engaged in a peaceful 
commercial venture, and one fitted, prepared, and intended for hos- 
tilities, is 80 distinct and well defined as to permit no mistake, nor 
require a référence to a judieial décision. 

A peaceful act, a peaceful voyage, cannot be a hostile one; nor can 
acts looking towards war or enmity escape from the gênerai term 
"hostilities," It is true that vessels may frequently be engaged in 
transporting troops as passengers, and war material as freight, with- 
out themselveshaving any connection with the actual hostilities con- 
templated, so that their voyages in no way partake of the nature of 
hostile acts, nor they be liabie to be charged with the commission of 
hostilities. The Lufayette and Ville le Paris, cited in Hall, Int. 
Law, 564. Or where troops, conveyed as passengers only, are 
landed as such, although bound on a hostile expédition, where ail 
connection and relation existing between them and the vessel are to 
be terminated at their leaving her çide, the question becomes one of 
more difficulty. But when it is intended that a vessel shall herself 
be part and portion of a hostile expédition; that she shall carry 
troops, not for the purpose of making quiet and unopposed landing, 
and leaving them to take the risk of war subsequently, but making 
for them, or with them, if found necessary, a forcible and hostile 
landing; standing ready to put them on shore, or receive them on 
board defeated ; toconvey and furnisb them witharms, ammunition, 
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and stores ; to act as a base of supplies and opérations, ready to as- 
sist in oommitting any hostile acts that can be completed by armed 
men, she sharing ail chances of success or defeat, and under the di- 
rect orders and control of the commander of a hostile expédition, — it 
cannot be admitted that her acts would be anything but hostilities. 
A vessel is a passive instrument, and is but made the means of suc- 
cess; and it matters but little, in the effect of her hostilities, whether 
she throw shot and shell from her ports, or dispatch boat-loads of 
armed men from her gangways. 

It bas been conclusively determined that it is not necessary that 
the vessel be armed or manned for the purpose of committing hos- 
tilities before leaving the United States, if it is the intention that she 
should be so fitted subsequently. U. S. v. Qiàncy, supra. So there 
need be no évidence of such arming or manning. 

The intention of parties charged with a crime, when the intent is 
the gist of the offense, is the most difificult of ail matters to prove, and 
in a vast majority of instances, like the présent, can only be shown by 
a chain of circumstances fitting into each other, against every point of 
which may be expected the déniai of ail parties in interest, either pos- 
itive and direct, or as nearly so as the respect for an oath and the in- 
genuity of the witness will permit. 

This vessel, ostensibly owned by Christian B. Hollander, of New 
York, sailed December 22, 1885, from New York for Central America, 
having for cargo about 7,000 bags of corn. She was cleared for 
Progresso, Blewfields, and Corn island, and had as passengers Gen. 
Emilio Delgado, Col. Manuel Moray, Mariana Soto, and 17 others, 
who were going at the expense and in the employ of Gen. Delgado. 
The master was intrusted with a bill of sale of the vessel to Gen. Del- 
gado, and a power of attorney to exécute it at any time. He also 
had a letter of instructions, directing him that, after he should hâve 
discharged his cargo of corn at Progresso, he should receive bis or- 
ders from Gen. Delgado, who acoompanied him, should visit such 
ports or places, take such cargoes or such passengers from and to 
such ports or places, as he (Delgado) should direct. Before leaving 
New York there were several cases of merchandise taken on board; 
but, after inspection by officers of the custom-house, they, which 
proved to be a cannon, with carriage, furniture, and ammunition, 
were taken out, and, when the vessel sailed, left behind. It is testi- 
fied to directly by a number of thecrew that while on the voyage 
Col. Moray and several of the passengers openly spoke of their plans 
of the voyage; saying that they were going on an expédition to Hon- 
duras, and were to fight ; that they were going to receive arma from 
another vessel, and were going first to capture Euatan ; and that the 
steam-ship was going to cruise between this island and the main-land 
to eut off communication. When they reached Progresso, Col. Moray 
(who next to Gen. Delgado seemed to be in charge of the company) 
reqnested the purser or steward to get men, telling him they were to 
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go to Honduras to fight for Gen. Delgado. Thej' took on board eight 
passengers at Progresso, who came on Gen. Delgado's account, and 
spoke of their being soldiers, and showed their wounds and scars. 
The sbip proceeded to Belize, where they took on board 10 or 11 
men, also on Gen. Delgado's account, and under his control, one of 
whom declared himself employed as pilot in Honduras waters, but 
no cargo. Thence they proceeded to Blewfields, then Corn island, at 
both of which places they remained some time ; several of the party 
saying that they were waiting for arms and ammunition expected by 
the steamer Neptune; but finally, she not arriving, they cleared for 
Kingston, Jamaica, by way of St. Andrews, At the several ports she 
visited, the authorities forbade the landing of passengers on account 
of their rumored character and business; and finally at St. Andrews 
the crew made a formai protest before the consular agent against 
proceeding further in her, and after a hearing and investigation be- 
fore the consul, Commander Ohester, commanding the United States 
ship Galena, was advised by him that the circumstances would jua- 
tifyher seizure. 

There were found on board, not belonging to them, three flags, 
blue and white, with five stars, resembling the Honduras flag; bird's- 
eye views of Ruatan, ïruxillo, and other places in Honduras, showing 
particularly ail défenses and fortifications; also maps showing princi- 
pal cities, towns, and roads; several revolvers; three swords; and 
in possession of Gen. Delgado a case of surgical instruments and 
bandages, two sets of field telegraph instruments, 10 half barrels of 
beef, and 100 barrels of flour, which were claimed as the property 
of Delgado, and bore the same shipping marks a? the cannon and 
ammunition taken from the vesse) before leaving New York. At 
Blewfields, Gen. Delgado drew $4,000 in silver, part of which bas 
been disbursed for tbe expenses of the ship. The rest was on board. 

Thèse are circumstances connected with the vessel herself and her 
voyage. Much of the conversations in regard to the future use of 
the vessel, and the intentions of the parties, bas been denied with 
more or less direetness. The défense is that Gen. Delgado held a 
grant or concession of a large tract of land on the Eio Coco, Nicara- 
gua, and that the expédition was to be one for colonization and agri- 
cultural purposes, rather than hostile ; that the passengers and par- 
ties employed at Merida and Belize were agricultural laborers, and 
not soldiers; and that their final intended destination was Blew- 
fields; but their not being permitted to land interfered with their 
plans, and brought about the final suspicious circumstances. Were 
there no other circumstances connected with the case that bore upon 
it, perhaps, in the leniency of courts, and the disinclination to en- 
force forfeitures, such view might be acoepted; but there were chains 
of évidence leading to the City of Mexico from another direction. 

It appears in évidence that before the vessel left New York, Mr. 
Marks, a member of the firm of Straus & Co., the agents of the ves- 
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sel in that city, and through whom ail the business was transàcted, 
procured from Mr. Jex, of the firm of Wm. Jex & Co., who had per- 
manent business relations, and a résident agent at Corn island, a 
letter introducing Gen. Delgado to their agent, Capt. Nelson, at 
Corn island; and upon the strength of that letter advised him that 
they (StrauB & Co.) had advised their agents at Kingston to ship to 
him Bome goods which they requested him to hold at the disposai of 
Mr. Delgado for reshipment per City of Mexico or otherwise; and, 
when confronted by Mr. De Long, of the same firm, regarding this 
letter, admitfced that they had purchased the arms, and shipped them 
to Kingston, intending they should be landed at Corn island, and 
explained that it was but a friendly turn to ex-President Soto, who 
had employed them to purchase the arms and City of Mexico, in 
which business they only acted as agents. There is an attempted 
contradiction or déniai of a portion of this by Marks; but, in view 
of his false testimony when tirst before the commissioner, in which 
he denied that he knew of Delgado, when the proof is positive that 
he made application to Mr. Jex for a letter of introduction, and ex- 
plained that he would not need any money, there can be no question 
as to which witness to believe. This explains what goods he was to 
ship to Delgado at Corn island ; and why they were not received ia 
explained by the testimony of A. D. Straus, of the same firm, who 
States that this cannon and ammunition put ashore from the City of 
Mexico was affcerwards shipped by a steamer of the Atlas Line, con- 
signed to order at Kingston, but was returned by another vessel of 
that line because the government would only allow arms to remain 
there by spécial permit. After the return of the arms from Kingston, 
the next attempt to forward them to the City of Mexico we find un- 
dertaken by the Norwegian steamer Fram, chartered by Lord & Aus- 
tin for 40 days to carry a load of arms and ammunition to deliver to 
order at St. Andrews, Corn island, or Blewfields, calling at Turka 
Island on the way out to get same laborers, presumably to take along 
with the arms. The master of the Fram is not, under the circum- 
stances, to be presumed to know where the arms were going; but 
one of thèse laborers, James Bogan, who had been sent ahead' to 
Turks Island by the Santo Domingo, testifies that he was to wait at 
Turks Island, to be shipped thence on the Fram, and from the Fram 
to the City of Mexico, where he was to report to Gen. Delgado. 
He tells the same story in his testimony about the intended attaek 
upon Honduras, with some exaggerations, but with no communica- 
tion with any of the crew of the City of Mexico, nor any inducement 
that I can perçoive for false swearing. The Fram proceeded to St. 
Andrews, Corn island, and Blewfields, but in the mean time the City 
of Mexico had been seized, and was on her way ta Key West, and 
consequently the order to whom the arms and ammunition were coh- 
signed was not found, and they were returned and left at Kings- 
ton. Before the City of Mexico left New York it was intended to 
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bave goods sent her, to be received at Corn island by Gen. Delgado. 
If they were not the arma and ammunition, what prevented their 
being regularly shipped, and why not received ? If Gen. Delgado's 
voyage was to terminate at Blewfields, and he was to proceed from 
tliere to Eio Coco, why were his goods shipped to Corn island? If 
he was, in good faith, attempting to colonize a large tract in Nicara- 
gua, had he not euough influence with the authorities to obtain per- 
jnission to land at their only sea-port ? But one conclusion can be 
arrived at : the City of Mexico was intended for receiving arms at 
Corn island, or St. Andrews; and, under the orders of Delgado, was 
waiting for them, whether they came in the Neptune or some other 
vessel. 

What were the intentions for her future course? Bogan says that 
he was told they were to make an attack on Honduras. It is urged 
that Bogan bas not been conneeted with the City of Mexico sufficiently 
to make his testimony relevant ; but I think the combination of cir- 
cumstances proven shows that he was employed or hired to join her 
on the expédition, under leaders engaged in the same enterprise ; and 
the déclaration of such parties may be considered. The crew of the 
City of Mexico say that those partially in command of a part of the 
expédition openly announced the intention to attack Honduras. Al- 
though not in Honduras waters, nor to go there on any legitimate 
voyage, they had employed a party who declared himself to be a Hon- 
duras pilot. They had bird's-eye views of the fortifications and places 
along the coast of Honduras. The whole character of the voyage 
shows it was not a commercial one. No cargo was taken, no cargo 
looked for, — only arms and ammunition, which are not the imple- 
ments of peaceful colonization or agriculture. The arms were not 
shipped or to be received for sale as a financial spéculation. There 
was no war in that part of the world going on or in contemplation, 
except what was intended by Gen. Delgado, for whom they were in- 
tended. 

I can arrive at but one conclusion : that acts of hostility were con- 
templated and intended at the time of furnishing and fitting out the 
City of Mexico, in which she was to take an active part, and that it 
was intended that she should receive arms and ammunition, and, in 
the language of the statutes, she should commit hostilities. 

The decree of forfeiture must foUow. 
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The Packeb.* 

Cabtle V. The Paokeb. 

{dweuit Court, 8. D. New York. July 10. 1886.) 

1. TOWAGE — DlFFICULTIES OF NAVIGATION— KkGLIGENCE — TeST OF. 

When both tiag and tow enter upon the undertaking with full knowledge 
of the risk of navigation by reason o£ ice, and the tow is subsequently in- 
jured thereby, négligence is net to be imputed to the tug because it appears, 
after the event, that the accident might not hâve happened if something had 
been done which was omitted. The tug is not to be heJd responsible for a 
mère mistake of judgment: neither is she to be absolved from the exercise of 
reasonable care to avoid unnecessary hazard because the master of the tow 
promised to take the risk. The test is tvhether or not the maater of ilie tug 
did ail that another prudent and intelligent man would hâve ordinarily 
deemed it necesaary to do under the same circumstances. 

2. SaMB — LlABILITY OF TUG FOR NEGLIGENCE. 

A tug cannot be charged with négligence for a mère mistake of judgment. 
The test is whether the course of her mapter is in accord ^ith that M'hich 
other prudent and intelligent men would hâve ordinarily deemed necossary 
under similar circumstances. 

Appeal from district court, Southern district of New York. Ee- 
ported 22 Fed. Eep. 668. 

Libel in rem, by the master of the canal-boat against a tug, for 
négligent towage. The service was undertaken by the respondent 
with some reluetance in conséquence of danger from the ice. The 
libelant undertook to assume the risk, provided the tug would obey 
his directions. The district court decreed against the tug, on the 
ground that the master of the tug should hâve broken a passage 
through the ice before entering it with the tow, but adjudged that Ihe 
damages should be apportioned because the master of the canal- 
boat concurred in the hazard. 

Edward D. McGarthy, for claimant and appellant. 

Hyland é Zabriskie, for libelant and appellant. 

Wallace, J. On the eighth day of February, 1883, the tug Packer 
undertook to tow the libelant's canal-boat, the Enterprise, from 
Elizabethport to Newark, in order to enable the Enterprise to coin- 
pieté a voyage to Newark from Cheesequake creek. The Enterprise 
had made a towage contract for the whole voyage from Cheesequake 
creek with the owners of the line of tugs of which the Parker was one, 
and under that contract she had been towed by the Mary Ann, 
another tug of the line, to Elizabethport, on the ninth day of Janu- 
ary preceding, when her voyage was interrupted by the ice in Newark 
bay, and she was left at Elizabethport. The master of the Enter- 
prise became impatient at the delay, and solicited the agent of the 
owners of the line of tug-boats to procure him a tug and proceed to 

'Reported by Théodore M. Etting, Eso. of the Philadelpbia bar. 
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Newark. Although thè agent was reluctant to undertake the voyage, 
fearing danger to the canal-boat from the ice, he yielded to the solici- 
tations of the master of the Enterprise, and direoted the Packer to 
undertake the service. The master of the Enterprise was an experi- 
enced navigator, and was fuUy aware that the attempt involved risk 
of injury to his boat from the ice, and promised to take the hazard 
if the master of the tug would obey his directions. It was under 
thèse circumstances that the tug undertook the towage service. 

The tug lashed the canal-boat along-side, and started up the chan- 
nel of the bay. The day was bright and clear, the tide was flood, 
and no ice upon the bay was in sight when the boat started. The 
beats proceeded past the bridge of the New Jersey Central Eailroad 
Company, which extends across the bay a short distance above 
Elizabethport, and kept on, in unobstructed water, for something over 
two miles, when ice became visible at the lower part of the dike in 
the Passaic river. The canal-boat was then taken from along-side 
and fastened by a short hawser to the stem of the tug, and the beats 
proceeded until they encountered the ice, which extended some dis- 
tance below the dike. After going a short distance into the ice they 
were unable to proceed f urther, and waited for an hour or two for the 
tide to turn ebb, in the expectation that the ebb-tide would carry the 
ice from the dike into the bay, and open a channel for the passage of 
the boats. Finally danger was apprehended from the broken cakes 
of ice which were passing along the sides of the boat. The canal- 
boat was an old boat, and had already received slight injuries from 
the broken ice. Her master and the master of the Packer both con- 
cluded it was unwise to attempt to proceed, and that it was safer to 
retum to Elizabethport. The boats were accordingly turned about. 
They proceeded on their return until within about half a mile of the 
bridge, without any obstruction, when it was observed that a large 
field of ice, upwards of half a mile in breadth and length, had drifted 
from the west shore of the channel, and was obstrueting the passage 
through the channel to the bridge. This ice had drifted off the 
meadows, and was being carried by the ebb-tide towards the bridge. 
The boats were obliged to pass through this ice in order to reach the 
draw at the bridge before the channel at that place should be choked 
up by the ice. It could not be passed on either side. It was appar- 
ently a thin sheet of newly-formed ice, and proved to be about two 
inches in thickness. The master of the tug deemed it more prudent 
to attempt to break through this ice than to wait until it âoated down 
and choked up the channel, and be exposed, in the mean time, to the 
danger of floating ice that might be brought upon the boats by the 
ebb-tide from the channel above. He therefore entered the ice very 
slowly, and proceeded until the boats got about a couple of hundred 
feet, when it was found that the ice had eut a hole in the starboard 
bow of the canal-boat. The canal-boat was then taken out, and 
beached in shallow water on the meadows. The canal-boat was sev- 
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eral feet narrower than the tug, and, at the time of the injury, was 
being towed directly behind the tug by an eight-foot hawser. Wbether 
she was eut by pièces of broken ice, or by contact with the unbroken 
ice upon her starboard side, does not appear. The master of the 
canal-boat gave no directions to those in charge of the tug after the 
beats started on their return to Elizabethport. 

The district court decreed against the tug for the damages to the 
canal-boat and her cargo by reason of the injury thus sustained, upon 
the ground that the master of the tug should hâve broken a passage 
through the ice before entering it with his tow, but adjudged that the 
loss should be apportioned because the master of the canal-boat con- 
curred in attempting to make Newark from Elizabethport when the 
navigation was hazardous. Both parties hâve appealed. 

I am unable to concur in the viewof thecase adopted by the learned 
judge of the district court, and am led to the conclusion that the misfor- 
tune should rest on the libelant, as one within the risks assumed by the 
master of the canal-boat when the service of the tug commenced, in- 
stead of being one attributable to the négligence of the tug. The tug 
is not to be held responsible in damages for a mère mistake of judg- 
ment on the part of those in charge. Neither is she to be absolved 
from the duty of exercising reasonable care to avoid unnecessary 
hazard because the master of the tow promised to take the risk of 
danger from the ice. The Syracuse, 6 Blatchf. 2. Both contracting 
parties understood that the towage service was to be performed under 
circumstances of peculiar péril, in which a mistake of judgment was 
not improbable, and that the liability of such an error was one of the 
incidents of the risk. Ordinarily, the burden of proof in actions for 
négligent towage is on the libelant, {The Princeton, 3 Blatchf. 54;) 
but when the case discloses, as it does hère, that the towage service 
miscarried because the immédiate péril was encountered which both 
parties deemed imminent, the presumption of négligence on the part 
of the tug is materially weakened. Under such circumstancea it is 
not unreasonable to require the party who imputes fault to the other 
to locate the fault with précision. The libelant bas failed to do this 
in the présent case. 

The iibel itself indicates quite persuasively that the libelant was 
unable to propound any well-defined theory of négligence on the part 
of the tug. Its allégations are generalities, palpably framed to meet 
any possible hypothesis of négligence to which the proofs might lend 
color. The Iibel asserts — First, that the tug was in fault by reason of 
her delay, to-wit, in leaving her tow nearly a month at Elizabethport 
before attempting to proceed; secondly, that she was in fault because, 
after having attempted to proceed, she ought not to bave attempted to 
turn back with her tow to Elizabethport ; and, thirdly, that she was 
in fault "in running libelant's boat, after having turned back, into a 
large cake or field of ice, which she could hâve avoided had she 
stopped or turned to the one side or the other." The proofs are des- 
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titute of any support for thé first two allégations of f ault ; and such 
was the opinion of the district judge. As to the third allégation of 
fault, it suffices to say that it was not found to be true by the district 
jndge; that the proofs on the part of the libelant to support it are 
extremely vague and weak ; and that it is overthrown, not only by the 
évidence of ail the wituesses for the claimant, but also by ail the 
probabilities of the case. The tug was accompanied on the trip by 
the agent for the owners ; and it is apparent that both he and the 
master of the tug were extremely solicitous for the safety of the tow, 
and would bave eagerly adopted an opportunity of avoiding the ice. 
If they were négligent at ail, it was because they failed to adopt the 
précaution which the district judge was of opinion should bave been 
taken. Ought they to hâve detached the tow, and broken up the ice 
with the tug, before attempting to pass through it? It would seem 
that the libel would bave assigned this omission as a fault if the facts 
of the case had been deemed such as to justify the allégation, The 
master of the tow, the husband of the libelant, when examined as a 
witnesB, was asked to state what fault he thought was committed by 
the tug. The questions and his answers are thèse : 

"Qitestion. What blame do you bring against lier? What did she do wrong 
after she turned around ? Answer. ■ Towed me too fast. Q. How did that 
bring you into trouble? A. Well, towed us through the ice so fast that it 
stove a hole in our boat. Q. Your opinion is that she woulda't hâve stove 
a hole in you i£ she hadn't towed so fast? A. Yes, sir." 

This testimony indicates sufiQciently that the master of the canal- 
boat did not suppose the ice to be so thick as to endanger his boat if 
reasonable care had been exercised in going through it. His com- 
plaint is that he was towed too fast; but the proofs are satisfactory 
that the tug was proceeding slowly under one bell. No expert bas 
testified that prudent navigation required the tug to break the ice in 
advance. As has been already stated, the proofs leave it in doubt 
whether the injury to the boat was not caused by the broken pièces 
of ice made by the tug. It is certainly purely a matter of conjecture 
whether, if the ice had been broken up by the tug, the tow could hâve 
been safely carried through it. 

Those in charge of the tug doubtless assumed that the ice was not 
so thick as to unnecessarily endanger the tow if she was slowly and 
caref ully towed. They probably supposed that she would be protected 
by the greater width of the tug, and that when attached by so short 
a hawser, although she could not be held entirely steady, but would 
be liable to swing somewhat to either side of the tug, she could be 
carried through with no greater hazard than was to be apprehended 
under any circumstances to a tow of her âge and weakness. This 
was the judgment of experienced navigators, formed on the spot, and 
in view of ail the surrounding circumstances. It is significant that 
the master of the tow did not dissent, or ofïer any suggestion of pre- 
cautionary measures if he did not approve of the attempt. The fact 
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would seem to be that ail concerned acted upon their beat judgment 
at the time, knowing that there was danger whatever course they 
might adopt, but deeming it wieer, upon the whole, to proceed in the 
manner they did, tban to take the chances which a delay might en- 
gender. It may be that, if the ice had been broken by the tug before 
she entered it with her tow, the latter might hâve escaped injury. 
But the tug is not to be held liable upon conjecture, nor is négligence 
to be imputed to those in charge merely because it appears, after the 
event, that the accident might not hâve happened if something had 
been doue which was omitted. The question is whether they did ail 
that other prudent and intelligent men would bave ordinarilydeemed 
it necessary to do under the same circumstances. Upon the proof 
this question sbould be answered in the affirmative. 

The libel is dismissed, with costs of this court and of the district 
court. 
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Meisskbb and others v. Buée and others. 

{OircuU Court, E. D. Virginia. July 20, 1886.) 

1. Ebmoval of Cause — Suits Rbmovablb— Citizenship. 

Under the act of March 8, 1875, either plaintiil or défendant may remove 
any suit in which there is a coniroveray between citizens of différent states. 
3. Samb— Whbn a Cross-Bili, is Nbcbssaky and Pboper. 

Where a bill is filed to set aside a conveyance, the conveyance cannot be 
carried into exécution without a cross-bill by a défendant. The converse of 
the proposition is equally true. 
8. Samb. 

The plaintiflE in such a cross-bill is such a défendant to the original suit as 
is entitled to remove the cause from the state to the fédéral court, under the 
act of March 3, 1875, if he is a citizen of a différent state from the parties op- 
posed to him. 

In Equity. 

Upon a motion to remand to tbe chancery court of the city of 
Eichmond, Virginia, whence the cause was removed by writ of cer- 
tiorari awarded by this court, June 23, 1886. The facts are fuUy 
Btated in the opinion of the court. 

McGuire é Ellett and Legh R. Page, for Meissner, and Buek & 
Hofif, and McGuire, Trustée. 

James Lyona and Coke é Pickrell, for Case Manuf'g Go. of Co- 
lumbus, Ohio. 

Hughes, J. The record in this case shows that the suit is remov- 
able, and the only question to be considered is whether it may be re- 
moved on the pétition of the Case Manufacturing Company. The 
record shows debts due by the insolvent défendants Buek & Hoff to 
the amount of at Jeast $75,000. The deed which the bill seeks to 
set up and carry into exécution secures of this indebtedness $11,366 
to three preferred creditors, who are designated as of the first class, 
and directs the surplus funds remaining after the payments of thèse 
debts to be distributed among ail other creditors, whom it ranks as 
in the second class. One of the largest of thèse second-class creditors 
of the insolvent firm is the Case Manufacturing Company of Columbus, 
Ohio. The largest first-ciass créditer is C. F. L. Meissner, of New 
York, the debt due to whom is $10,000. Meissner filed the original 
bill in this suit in the chancery court of Eichmond, in which he sues 
for himself and two other first-class creditors, The bill seeks to set 
up the deed, and asks the court to carry it into exécution by appoint- 
ing a receiver, etc. The bill makes the trustée in the deed and the 
insolvent firm, Buek & Hoiï, who are citizens of Virginia, défendants 
of record by name ; and asks the court to convene ail the creditors 
of both the classes described in the deed before a commissioner, with 
». view to the ascertainment of their daims, and tbe distribution of the 
funds that shall be realized, according to the provisions of the deed. 
v.28F.no.3— 11 
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The deed was executed on first June, 1886, and the bilt of Meissner 
filed on the second of the same month. 

Without notice to any creditor in adverse interest to the provisions 
of the deed, a receiver was appointed on the same day. The deed 
conveyed to the trustées ail the insolvent firm's property, of whatever 
name and character; and the court, in converting by its order the 
trustée of the deed into its own receiver, took into its custody ail the 
property of the insolvent défendants. On the nineteenth day of June 
the Case Manufactnring Company filed its cross-bill in the suit, and 
an order was entered by the chancery court allowing this to be done, 
and remanding the cross-bill to rules. On the twenty-first day of June, 
this corporation appeared again in court and asked leave to file a 
supplemental and amended cross-bill, and at the same time presented 
a pétition for the removal of the suit to this court. After thèse mo- 
tions were made, and at the same sitting of the chancery court, the 
order of the nineteenth inst. was revoked, and the cross-bill was dis- 
missed by that court, the court at the same time denying the pétition 
for removal. This action made it necessary that the suit should be 
brought hère by a writ of certiorari. 

I believe the only ground on which it is contended that the pétition 
of the Case Manufacturing Company was not a proper proceeding for 
the removal of the suit is that this company was not a party défend- 
ant to Meissner's bill. If it wa3 a défendant, there can be no doubt 
that it was compétent for the Case Manufacturing Company to file a 
pétition for removal. As before said, the original bill in this suit 
prays that the provisions of the deed of the insolvent firm may be 
carried into exécution, and that their creditors shall be convened for 
that purpose. It thereby practically makes ail the creditors who may 
not corne in as joint plaintiffs parties défendant, and they are substan- 
tial défendants, whether named of record or not. 

The Case Manufacturing Company, being a large creditor, is a de- 
fendant in interest adversely to the deed; and, as such, had a right 
to be made so of record on application to the court ; and the plain- 
tiffs' omission to make it so in the bill, by name, whether by design 
or not, could not deprive this large creditor of that right. It took 
steps to be made a party défendant of record, and the mode of doing 
so which it was advised to pursue was by cross-bill. Whether that 
was the proper method to choose of obtaining ail the redress sought 
does not matter. It was, at least, sufiBcient to the purpose of making 
the Case Manufacturing Company a party défendant to the suit of 
Meissner. A cross-bill is in its nature nothing more than an answer 
to the original bill, except that, inasmuch as it showB ground for a 
relief not prayed for in the original bill, it must itself annex to the 
answer a prayer for the relief which it seeksto obtain. 

The answer or cross-bill of the Case Manufacturing Company, filed 
in this cause, sets out matter of défense, which, if true, may defeat 
the prayers of the original bill; and it therefore, of logical necessity, 
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contaîns the prayer for afiBrmafiive relief, wliich makes ît something 
more than an answer to the bill, — whieb makes it a cross-bill. But 
the affirmative prayer does not change the relation of the Case Man- 
nfacturing Company to the original bill, or destroy the character of 
its answer as an answer to the original bill ; and this answer, witb a 
prayer for affirmative relief annexed, does not terminate the relation 
of this défendant to the suit in ohief. If the original bill had sought 
other relief than the setting up of the deed, the Case Manufacturing 
Company would hâve been simply a défendant, and it is only what 
this Company allèges to be the vicions prayers of the bill that hâve 
made it necessary for the company to supplément what would hâve 
been its answer with matter that makes it more than an answer, — that 
makes it a cross-bill. A cross-bill, such as this, is, in the language 
of a standard authority, "a mère dependency, and part of the orig- 
inal suit." In the language of another authority, "it so incorporâtes 
itself with the original suit that, if the cross-bill were set for hearing, 
the effeet is to set the original cause also for hearing." It is such a 
pleading that, as said by the court in Ex parte Railroad Co., 96 U. S. 
225, "upon appeal or writ of error, the appellate court would proceed 
upon both bills as one proceeding." 

In the présent case the cross-bill is a mère pleading in the original 
suit, — such a pleading as the prayer of the original bill made it nec- 
essary for creditors objecting to the deed of the insolvent défend- 
ants to file; and to say that thèse objecting creditors must go out of 
the court having custody of ail the effects of the insolvents, and in- 
stitute another proceeding, is to require them to fire into the air, and 
would be to leave the plaintiff in the suit, by having prayec?. for what 
far the larger portion of the creditors vehemently oppose, to take ad- 
vantage of his own wrong, effectuated by means of an ingénions bill. 

In référence to the competency of a cross-bill in this case, it was 
held in Carnochan v. Christie, 11 Wheat. 446, 467, that where a bill 
is filed to set aside a conveyance, the conveyance cannot be earried 
into exécution without a cross-bill by a défendant. The converse of 
that proposition is true, namely : that, where the original bill seeks 
to carry a conveyance into exécution, the conveyance cannot be set 
aside without a cross-bill by a défendant. Such a cross-bill is the 
one now before the court. The principal question in the suit under 
considération is whether the deed shall be carried into exécution 07 
set aside. A cross-bill is necessary to having the cause fully before 
the court, and is therefore a necessary part of this suit. It is only 
as a part of this suit that it could effeet anything in preserving the 
rights of the Case Manufacturing Company, and other creditors ob- 
jecting to the deed. Being a part of the original suit, and a necessary 
part of it, as concerns the rights of objecting creditors, and the act 
of March 3, 1876, having provided that any suit in which there is a 
controversy between citizens of différent states may be removed on 
pétition by a plaintiff or défendant from a state court into the circuit 
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court of the United States, thîs suit was removable to this court, and 
■was removable on the pétition of the Case Manufacturing Company, 
I will BO decree. 

Judge Bond concurs in the ruling of the court, but bas not seen 
this opinion. 

DECREE. 

This day came the défendants, by coansel, and moved the court to 
remand this cause to the chancery court of the city of Eiohmond, 
Virginia, and after argument, and upon considération thereof, for 
reasons stated in writing and filed as a part of the record, it is ordered 
that the said motion to remand be, and the same is hereby, overruled ; 
and the cause is hereby retained, to be further prooeeded with in this 
court according to the rules of chancery practice. 



Seelet V. Eeed. 
{GvreuU Court, D. Oregon. July 38, 1886.) 

1. Promissoby Notes — Agbebment to Deliveb Notes of Cckporatiobt. 

An agreement to deliver the notes of a corporation does not impljr that the 
party agreeing to make such delivery shall indorse them at ail, and if , for any 
reason, they are made payable to nia order, he is only required to indorse 
them 80 as to pass the légal title to them, which may be done by an indorse- 
ment "without recourse. " 

2. Samb — Indobsembnt "Withotjt Rbcotjkse. " 

The effect of an indorsement of a promissory note "without recourse" is to 
transfer the légal title to the same to the indorsee, and the indorser also 
thereby undertakes that the instrument is valid, and what it purports to be. 

3. Samb — Pakty Contsactino to Dblivbb not a Trustée. 

A party who agrées to deliver to another one-third of the notes he may re- 
ceive from a certain corporation on a loan thereto of $150,000, on the pay- 
ment of the latter's note for $50,000, does not thereby become a trustée of 
such other person, and prima facie he has performed bis contract when he de- 
livers to the latter the notes of said corporation of the face value of $50,000. 

Suit for an Account and au Injunction. 
Thomas N. Strong, for plaintifE. 
George H. Williams, for défendant. 

Deadt, J. This suit is brought by the plaintiff, a citizen of Ohio, 
against the défendant, a citizen of Oregon, for an account of a loan 
of $150,000 heretofore made by the défendant to the Oregon Iron & 
Steel Company, an Oregon corporation, and to enjoin him from sell- 
ing or disposing of the securities received therefor, or any portion of 
the 361 shares of the stock of said corporation heretofore delivered 
by the plaintiff to the défendant, as security for the payment of his 
note of $50,000 given to the défendant on March 27, 188é, on an 
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agreement that he sliould receive one-third of the securities obtained 
on said loan, on the paj'ment of said note. The case "was heard on 
the bill and answer. The plaintiff expressly waived the oath of the 
défendant to his answer. Counsel, however, insist that the défend- 
ant cannot tbus be deprived of this privilège, and cites to that effect 
Cléments v. Moore, 6 Wall. 314. That case was decided in 1867, 
while rule 41, as amended in 1871, gives' the plaintiff the right to 
waive the oath of the défendant to his answer in whole or in part; 
but, on a hearing on the bill and answer, the latter, whether under 
oath or not, is admitted to be true, as if the hearing was on a de- 
murrer thereto, and so the amended rule provides. 

The suit grows out of a contract made by the parties on March 27, 
1884. They were then in New York, and the plaintiff was a stock- 
holder in the Oregon Iron & Steel Company, of which the défendant 
was président. The writing récites that Eeed "is willing and is about 
to advance or loan" said corporation, including the amount hereto- 
fore loaned or advanced to it, the snm of $150,000; that Seeley "is 
willing and desires to obtain an interest of $60,000" in said loan, 
and to that end has given his note for that amount to Eeed, payable 
in two years, with interest at 7 per centura per annum, at the bank- 
ing-houseof Ladd & Tilton, and has "delivered, as collatéral security 
for said note and the interest thereon, 361 shares of the capital stock, 
full paid," of said corporation ; in considération whereof Eeed thereby 
agrées, on the payment of said note, to redeliver to Seeley said shares 
of stocks, "together with one-third of said bonds, stocks, notes, or 
other securities," as he may obtain from said corporation, "in con- 
sidération of his said advance of $150,000," and Seeley thereby 
authorizes Eeed, in default of payment of said note, "to sell or dis- 
pose" of said 361 shares of stock, and the said one-third of the 
securities received from said corporation, subject, however, to the 
stipulation that, if the proceeds of sueh sale or disposition are not 
sufQcient to pay said note at the maturity thereof, Seeley shail not 
be further liable thereon, but the same shall be surrendered to him; 
and, in considération of the premises, Seeley agreed to act as the 
gênerai manager of the corporation for the period of two years, at a 
salary not exceeding $3,000 per annum. 

On July 29, 1884, the plaintiff commenced a suit against the de- 
fendant for a rescission of this contract, on the ground that he had 
been induced to enter into it, to his injury, by the fraudulent mis- 
representations of the défendant. The case was finally heard on the 
bill, answer, and replieation thereto, and the évidence of the plaintiff; 
when the court, having found the allégations of the bill in this re- 
spect to be altogether untrue, on November 2, 1885, dismissed the 
bill, with costs. 25 Fed. Eep. 361. 

On March 30, 1886, the plaintiff offered to pay at the bank of 
Ladd & Tilton the sum of $58,000 on said note and contract, which 
the bank, not having either of said papers, declined to repeive; and 
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on the Bame day the plaintiff informed the attorney of the défendant 
— the latter being absent in California — that he had tendered the 
sum of $57,039.16 in payment of said note at said bank; whereupon 
said attorney proposed to turn over to the plaintiff, in pursuance of 
said contract, two notes of said corporation, payable to the plaintiff's 
order.the one for $20,847.91, dated October 23, 1884, and the other 
for $30,000, dated June 16, 1884, and to assign to him as mueh of 
an open account, held by the défendant against said corporation for 
money advanced thereto, as would, with said notes and the interest 
thereon, make the sum of $57,039.16 ; and also to deliver to him the 
certiiicate for said 361 shares of stock, and the plaintiff's said note, 
as soon as the said papers could be sent to San Francisco, and re- 
turned with the necessary indorsements and assignments thereon; 
which proposition was acceded to by the plaintiff, and the computa- 
tions of interest made, and the papers forwarded to San Francisco 
for indorsement and asaignment; that on April 13th the défendant, 
by his attorney, deposited with Ladd & Tilton said two notes, duly 
indorsed "without recourse," and an order on said corporation in 
favor of the plaintiff for $161.39; the same being the one-third of 
the securities received by the défendant for the $150,000 advanced 
by him to said corporation as per the contract of March 27, 1884; 
also the certificate for said 361 shares of stock, and note of $50,000, 
with instructions to said Ladd & Tilton to deliver to said plaintiff, or 
his order, said papers, upon the payment to them for the défendant 
of said note of $50,000, amountiug, on March 30, 1886, to the sum 
of $57,039.16; and notified the plaintiff thereof in writing, and 
thereby tendered to him said papers in fulfillment of the defendant's 
part of the contract of March 24, 1884, and demanded payment of 
the plaintiff's note according to the ténor and effeot thereof. 

To this notice and tender the plaintiff replied in writing on the 
following day, saying: "My tender to you of the amount of mynote 
and interest, made on March SOth last was unqualified, and I am keep- 
ing it good, and your money is ready for you any time. You should 
return my note, and deliver to me, without qualification or restric- 
tion, the notes and securities you promised. This you hâve not 
done, and do not offer to do," — the "qualification" and "réstriction" 
referred to being, as was admitted on the argument, the "without 
recourse" clause in the indorsement of said corporation notes by the 
défendant. 

On April 22, 1886, the défendant, by his attorney, wrote the plain- 
tiff that, in conséquence of a conversation between them in which it 
was suggested that there was nothing to show in the papers tendered 
to the plaintiff that the corporation notes and account included 
therein had not been paid, he had, to obviate such objection, with- 
out admitting the validity of it, deposited with Ladd & Tilton the 
certificate of the secretary of said corporation that no payments had 
been made on such notes and accounts; and "I hereby further notify 
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you that unless your note to me of $50,000, dated March 27, 1884, is 
paid within three days from the date hereof, according to its ténor 
and effect, I sball take steps to enforce the collection of the same, as 
provided in my agreement with you of the twenty-seventh of March, 
aSSé." The certificate of the secretary, dated April 22, 1886, a 
cnpy of which was inelosed in the letter of the défendant, states, in 
effeçt, that no payments had been made on either of the notes in 
question, and that there is due Reed from the corporation, "on open 
aecount, the further sum of $33,126.35, for money advanced." To 
this the plaintiiï replied on the following day, elaiming, in effect, 
that the défendant had undertaken to make an investment of $150,- 
000 in the securities of the Oregon Iron & Steel Company, one-third 
of which was for the benefit of the plaintiff; and that, as his trustée, 
the défendant was bound to make a showing of the results of the 
investment, and that the notes in question are actually one-third 
thereof, and are "good and valid claims" against the corporation. 
This ended the correspondence between the parties. The plaintiff did 
not accept the papers tendered him, or offer to pay his note, but, on 
April 24th, brougîit this suit, witfaout bringing his tender into court. 

The bill states the offer of the plaintiff to pay his note oii March 
30th, and allèges that the défendant refused to perform the contract 
on his part, and deliver up said note and stocks, or any of the secu- 
rities received on said loan, or to furnish any aecount thereof, and is 
threatening to sell and dispose of the same, to the great and irrépa- 
rable injury of the plaintiff, that "cannot be compensated for in money 
damages." It appears from the answer, and there is no doubtabout 
the fact, that at the date of the contract Eeed had already advanced 
to the corporation over $95,000 of this loan, and that that fact, and 
ail the circumstances of the transaction, down to and including the 
making of the notes to the défendant, and the state of aceounts be- 
tween him and the corporation, were and are as well known to the 
plaintiff as to the défendant. 

From this statement of the case it is évident that this so-called 
tender of March 30th was a mère make-believe, and intended for 
effect. When the defendant's attorney heard of it, and expressed his 
willingness to accept it, as soon as the papers could be properly in- 
dorsed and assigned, no quibble was made about the nature of the 
indorsement, or the propriety of a report from the défendant as the 
supposed trustée of a joint investment; but when, on April 13th, the 
notes of the corporation were tendered to the plaintiff, duly indorsed 
"without recourse," objection was first made to this "qualification" 
or "restriction." Now, the plaintiff had no right to any other indorse- 
ment. Eeed did not agrée to give him the corporation notes secured 
by his own unqualifled indorsement. He simply agreed to give him 
one-third of the notes he received from the corporation, without any 
indorsement whatever. Seeley having the option to pay his note and 
receive the corporation notes, or forfeit his stock pledged as collât- 
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eral, Eeed could not safely take any of the corporation notes in the 
former's name. From the nature of the case he was compelled to 
take them payable to his own order, and await Seeley 's action. And 
when the latter signified his readiness to pay his note, and take the 
securities, ail that Eeed was required to do, under the eircumstances,, 
was to indorse them so as to pass the légal title to Seeley, without 
in any manner making himself personally liable for their payment ; 
and this was properly done by adding to his name thereon the words 
"without recourse." By this indorsement, however, Eeed undertook 
that the notes were what they purported to be, — the valid obligations 
of the Oregon Iron & Steel Company for the sums stated therein. 1 
Daniel, Neg. Inst. § 670. More than this the plaintifE had no right 
to ask, and his having done so, under the eircumstances, is proof 
that he was merely playing a part. 

But in the letter of April 23d this objection is apparently aban- 
doned, and the plaintiff assumes that the défendant has been acting 
îu this matter in the high character of his trustée, and wants a show- 
ing as to what he has received from the corporation for this loan of 
$150,000; and, in a roundabout way, suggests, if not insinuâtes, 
that possibly he might hâve taken the corporation paper at a dis- 
count, and, if so, he wants to know it, and hâve his share of the ben- 
efit. Of course, Seeley is entitled, on the payment of his note, to 
the full one-third of ail the évidences of debt that Eeed obtained from 
the corporation for this loan. But there is no presumption that they 
amount to more than the sum loaned. The transaction was not a pur- 
chase of the corporation paper in the market at a discount, with $150,- 
000. It was simply an advance to the corporation from time to time, 
by the président thereof, of what amounted in the aggregate to $150,- 
000, and taking its notes therefor, not as a spéculation, but for the 
purpose of fciding the corporation, in which both parties were inter- 
ested, over a finaneial difficulty. And no one knows any more about 
the transaction than the plaintiff does. The history of it is contained 
in the corporation books, with which he is familiar, and which were 
kept during the greater portion, if not the whole, of this period, by 
his particular friend and business associate. And yet he dares not 
say in his bill, and does not say in this correspondence, that Eeed 
got one dollar more in notes and accounts from the corporation than 
the amount of the money advanced to it. On the other hand, Eeed 
ofFers thèse notes and this account as the one-third of what he got for 
the loan. By a necessary implication he asserts that they are one- 
third in value of what the corporation gave for the $150,000 advanced 
to it, and I see no reason to doubt the truth of his statement. The re- 
fusai to pay the note on this flimsy pretext furnishes further proof, if 
any is necessary, that the plaintiff.is not acting in good faith in this 
matter; and this is further confirmed by the fact that he has not kept 
his tender good by briuging the amount into court. 

The plaintiff is not entitled to any relief under this bill, and the 
same is dismissed, with costs. 
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Heevey V. Illinois Midland Et. Co. and others. 

Secoe V. Samb. 

Union Teust Co. op N. Y. v. Paeis & Decatde E. Co. and others. 

Same V. Paeis & Teere Haute E. Co. and others. 

Feeidenbeeg V. Paeis & Decatue E. Co. and others. 

Kansas Eolling-Mill Co. v. Illinois Midland Eï. Co. and others. 

{Circuit Court, 8. D. Jllinois. February 39, 1884.) 

1. Ehcbivee— Appointmekt in Vacation. 

The appointment of a receiver, in Illinois, by a judge of tbe state circuit 
court, in vacation, is unauthorized by law; but such an appointment, if aftér- 
■wards confirmed by the court in term, will be deemed to hâve been made by 
the court itself . 

a. Samb— Railroad Receivehs. 

Where a railroad company had purchased the properties and franchises of 
other railroad companies, and a bill has been flled againstsuch company by 
a part of its judgment creditors and the holders of a majority of its stock, al- 
leging the existence of judgments to a large amount against the purchasing 
and the selling companies, and that the offlcers cannot distlnguish the prop- 
erty of the several companies on which to levy for their respective debts, and 
that their property is therefore being sacriflced. the court has jurisdiction, 
as between the parties before the court, to take possession of the property 
by a receiver, apart from the question how far its action during the receiver- 
ship would aflect the rights of parties not before the court. 

8. PuncHASE OF Railroad — Acquiescence Thebbin — Estoppel. 

The charter of the Peoria, Atlanta & Decatur Railroad Company author- 
izes that company to purchase railroads which may f orm a continuation of 
its main line; and where such purchase has been fully executed, and where 
its validity has never been questioned by a direct proceeding, the parties to 
such purchase, those who acquiesced in it, and those who failed in due time, 
by some proper proceeding, to question its validity, are estopped to raise 
any such question. 

4. General Raileoad Incorporation Act op Illinois— Stockholders. 

The provision of the gênerai act of Illinois, relating to the incorporation 
of railroad companies, providing that the assent of two-thirds in amount of 
the stock oithe corporation shall be essential to thé validity of any mortgage 
by that corporation, is applicable onlyto corporations formed under that act, 
and that provision is for the beneflt of stockholders, and not creditors. 

5. AcTS of Railroad Companies Pbbpormed Out of the State. 

The constitution and laws of Illinois do not invalidate deeds and bonds of 
railroad companies, organized under its laws, merely because executed nut of 
the State. 

6. Mortqagbs of Railroads to Foreign Trust Companies as Trustées 

A mortgage upon railroad property in Illinois, executed to a foreign trust 
company, to secure bonds made payable out of the state, is not prohibited by 
the laws or public policy of that state. 

7. Rbceiveus Certificatbs— Bquitibs of Prior Mortgagbbs. 

Where the court authorizcs the receiver, for the protection of the trust 
property, to borrow money, and give certificates therefor, which are made a 
charge upon the property, the holder of such certificates must be deemed to 
hâve taken them subject to the rights of parties who hâve prior liens upon 
the property, and who hâve not, but should hâve been, brought before the 
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court; and wliere such prior lienholders are brought before the court, they are 
entitled to contest the necessity, validité', eftect, and amount of sucb certifl- 
cates, ibe same as if sucb questions werë then lirst presented; and the court 
shall tben déclare suchcertiflcates tobe superior or subordinate to sucb prior 
liens, as equity may require. 

8. JUDGMENT CkEDITORS — EQXJITABT.E LiENS. 

Where a railroad company purchases the properties and franchises of otber 
railroad companies, and assumes payment of the indebtedness of the selliag 
companies, the judgment créditera of the selling companies do net thereby 
acquire an équitable lien upon the properties so sold, for the payment of their 
claims; they merely acquire the right to look for payment to the purchasing 
Company. 

9. KQtTITABTjE LlENS. 

Where bonds are purchased with knowledge of an équitable lien thereon, 
they remain subject to such lien in the hauds of the purchaser. 

The Peoria, Atlanta & Decatur Eailroad Company was incorpo- 
rated, under a spécial act, in 18(59. In 1872 it issued bonds to the 
amount of $1,300,000, and secured the same by a trust deed on its 
franchises and property, including its railroad from- Peoria, Illinois, 
to Decatur, Illinois, to James H. Secor, trustée. The Paris & De- 
catur Eailroad Company was incorporated, under a spécial act, in 
1861. In 1872 it issued bonds to the amount of $1,200,000, and 
secured the same by a trust deed on its franchises and property, in- 
cluding its railroad from Paris, Illinois, to Decatur, Illinois, to the 
Union Trust Company of New York, trustée. The Peoria & Terre 
Haute Eailroad Company was incorporated, under the gênerai law 
of Illinois, in 1873. In 1874 it issued bonds to the amoant of 
$280,000, and secured the same by a trust deed on its franchises 
and property, including its railroad from Terre Haute, Indiana, to 
Paris, Illinois, to the Union Trust Company of New York, trustée. 

The act incorporating the Peoria, Atlanta & Decatur Piailroad 
Company empowered that company to unité its railroad with any 
other continuous lines of railroad, and to purchase any other roads, 
or parts of roads, which may be adopted as a part of its main line, 
and by such purchase .to acquire ail the rights and franchises per- 
taining to the purchased road. In September, 1874, the Peoria, 
Atlanta & Decatur Eailroad Company purchased of the Paris & De- 
catur Eailroad Company, and of the Paris & Terre Haute Eailroad 
Company, the franchises, and ail the railroads and other property, of 
the latter companies, and received deeds of conveyanee tberefor from 
said two companies, and therein assumed payment of ail the indebt- 
edness of said two companies; and the three railroads hâve ever since 
been continuously operated as one line. In Noveœber, 1874, the 
Peoria, Atlanta & Decatur Eailroad Company changed its name to 
thatof the Illinois Midland Eailway Company, under thelaws of Illi- 
nois, and in January, 1875, that company issued bonds to the amount 
of $4,175,000, and secured the same by a mortgage on the entire line 
to Union Trust Company of New York, trustée. 

On September 11, 1875, a bill was presented to the judge of the 
circuit court of Edgar county, Illinois, at chambers, on behalf of E. 
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G. Hervey, the holder of a majority of the stock of the IllinoiB Mid- 
land Eailway Company, and of each of its said constituent railroad 
companies, and on behalf of certain judgment creditors of the Paris 
& Decatur Railroad Company, alleging that there are judgments 
against said railway company to the amount of 1200,000, and exécu- 
tions in the handsof officersof Edgar county to the amount of $100,- 
000, against said several corporations; that the officers cannot dis- 
tinguish the property of the said several corporations on which to 
levy for their respective debts, and that their property is therefore be- 
ing sacrificed, rolling stock having been sold for one-fifth of its value, 
and $20,000 worth now being advertised for sale; that negotiations 
for loans to pay off ail debts are pending ; that to efïect such loans 
it is necessary that the respective debts andassets of the several cor- 
porations be ascertained ; and that the assets of the corporations, if 
not sacrificed by exécution sales, will be sufEcient to pay ail debts. 
The bill makes the Illinois Midland Railway Company party défend- 
ant, and prays, inter alla, for the appointment of a receiver. The 
appearance of the railway company was entered by its soliciter, and 
a receiver was thereupon appointed by the judge at chambers; but, 
within a day or two thereafter, the appointment of the receiver and 
the action of the judge were confirmed by the Edgar circuit court, by 
an order of record made in open court. The cause was subsequently 
transferred to the circuit court of the United States for the Southern 
district of Illinois, and was afterwards Consolidated with the several 
causes which had in the mean time been instituted in that court for 
the foreclosure of the said several trust deeda. The causes were re- 
ferred to a spécial commissioner to take the testimony, and report his 
conclusions of law and fact. 

Créa d Ew'mg, for Waring Bros. 

Isham, Lincoln, Burry d Ryerson, for Paris & Decatur boud- 
holders. 

W. H. Peckham, for Union Trust Go. of N. Y. 

J. M. Clokey, for judgment creditors. 

H. S. Greene, for Kansas Eolling-mill Co. 

John T. Dye, for S. A, Fletcher & Co. 

Harlan, Justice. The above causes hâve been submîtted npon 
exceptions to the report of Spécial Commissioner Branson, and gen- 
erally for such orders as, in the présent state of the litigation, may 
be necessary or proper. A full discussion of ail the questions cov- 
ered by the arguments of counsel would require a more extended 
opinion than, consistently with other public duties, can be now pre- 
pared. I sball attempt nothing more than to indicate the gênerai 
conclusions which hâve been reached. 

1. The order made by the judge of the Edgar circuit court, on the 
eleventh day of September, 1875, at chambers, (and, as I infer, in the 
vacation of his court,) appointing a receiver of the Illinois Midland 
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Eailway Company, was unauthorized bv law. Hammock v. Loan é 
Trust Co., 105 U. S. 77. 

2. But the appointment of sueh receiver must be deemed to hâve 
been made by the court itself from and after the entry of the order, 
at its September term, 1875, oonfirming what the circuit judge had 
previously done at chambers. 

3. Even if the averments of the original bill filed by Hervey and 
others were not sueh as to hâve made it proper to appoint a receiver, 
I cannot say that the order appointing oae was a nulJity. Whether the 
protection and préservation of the property required such appoint- 
ment, was, it must be conceded, a question addressed to the sound 
légal discrétion of the court. As between the parties before the court, 
it certainly had jurisdiction to take possession of the property by a 
receiver. How far its action, during the existence of the receivership, 
would conclude or affeet the rights of others interested in the man- 
agement or disposition of the property, but who were not before the 
court in person or by représentation, is a question quite apart from 
the gênerai proposition, advanced by counsel, that the Edgar circuit 
court was whoUy without jurisdiction, at the suit of stoekholders and 
judgment creditors, — the railroad company appearing, and making 
no opposition, — to appoint a receiver, and through him control and 
manage the property. 

4. Whether the purchase by the Peoria, Atlanta & Decatur Eail- 
road Company of the Paris &, Decatur Eailroad, and of the Paris & 
Terre Haute Eailroad, was atithorized by the laws of Illinois, is by 
no means free from difiQculty. I incline to think that warrant for 
such purchase is found in the charter of the Peoria, Atlanta & De- 
catur Eailroad Company. It was given power to unité its railroad 
with any other continuons lines of railroad then constructed, or which 
might thereafter be constructed, in Illinois upon such terme as might 
be mutually agreed upon between the companies so uniting,- also power 
to purchase, upon such terms as might be agreed upon, any other roads, 
or parts of roads, either wholly or partly constructed, which might 
constitute or be adopted as part of its main line, and by such pur- 
chase aequire and become vested with ail the rights and franchises 
pertaining to the road, or part of road, so purchased. It is quite 
true that the Peoria, Atlanta & Decatur Eailroad Company was not 
authorized to purchase any railroad in the state; but I incline to 
think that its charter authorized the purchase of any road which, 
from its location, would be fairly deemed a continuation of the main 
line of the purchasing company. The effect of the arrangement be- 
tween the three companies was to establish a continuons line from 
Peoria, via Decatur, to Terre Haute. That small parts of that line 
were and are owned by other companies, does not affeet the sub- 
stance of the transaction whereby, with the knowledge and approval 
of the great body of the bondholders and stoekholders of the three 
roads, they were operated as one line, under a common management. 
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There Îb nothing in the charter either of tbe Paris & Decatur Railroad 
Company, or of the Paris & Terre Haute Eailroad Company, which ex- 
presBly forbids the arrangement made by them, respectively, with the 
Peoria, Atlanta & Decatur Eailroad Company. And as it bas been 
fully executed, and since its validity bas never been questioned in a 
direct proceeding upon the part of the state, nor by those who are 
interested in thèse corporations, I am not disposed to make the rights 
of parties in this litigation dépend upon the inquiry whether the con- 
tract by which thèse properties bave been Consolidated and operated 
in the name of the Illinois Midland Railroad Company was technic- 
ally valid or not. In Thomas v. Railroad Co., 101 U. S. 71, the 
court said that "there can be no question that in many instances 
where an invalid contract which the parties to it might bave performed 
on both sides, whereby money bas been paid or property changed 
hands, the courts bave refused to sustain an action for the recovery 
of tbe property or the money so transferred;" further, "that the ex- 
ecuted dealings of a corporation must be allowed to stand for or 
against both parties, when the plainest rules of good faith require 
it;" still further, that "contracta which, though invalid for want of 
corporate power, bave been fully executed, shall remain as the foun- 
dation of rights acquired by the transaction." I am the more readily 
inclined to act upon the view indicated because, as said by Judge 
Drummond in Dimpfel v. Ohio de M. Ry. Co., 9 Biss. 129, "both by 
the législation of the state, and by the construction of the same by 
its highest court, great encouragement bas been given to the union 
of lines of railroad, for the purpose of having them operated under 
some gênerai management; the resuit of which bas been the con- 
solidation of many lines of road which were origihally separate and 
distinct, but which are now operated under one System." 

Those who were parties to the arrangement in question, those who 
acquiesced in it, and those who failed in due time, by some proper 
proceeding, to question its validity, should be held to be estopped to 
raise any such point in thèse causes. The litigation must there- 
fore be conducted to a conclusion upon the basis that the sale and 
transfer by the Paris & Decatur Eailroad Company and the Paris & 
Terre Haute Company to the Peoria, Atlanta & Decatur Eailroad 
Company is not to be hère questioned. 

5. Creditors of the before-mentioned railroad companies, who are 
parties herein, claim that in the exécution of the mortgages in ques- 
tion certain requirements of the statutes of Illinois were not observed, 
and consequently that each of those instruments are void. Those 
mortgages were executed by the companies at the following dates: 
By the Peoria, Atlanta & Decatur Railroad Company, April 25, 1872; 
by the Paris & Decatur Eailroad Company, July 1, 1872 ; by the Paris 
& Terre Haute Eailroad Company, April 1, 1874; and by the Illinois 
Midland Company, January 1, 1875. It is contended that, by the 
fitatutes of Illinois lu force prier to and at tbe time of tbe exécution 
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of those mortgages, the assent of two-thirds in amount of the stock 
of the corporation, expressed in a prescribed mode, was essential to 
the validity of any railroad mortgage. In support of this position réf- 
érence is made by counsel to the tenth subdivision of section 19 of 
the act of March 1, 1872. Kev. St. 111. (Hurd's Ed. 1880,) p. 817. 
But that provision, by its terms, is applicable to corporations formed 
under that aot. The Peoria, Atlanta & Decatur Eailroad Company 
and the Paria & Decatur Railroad Company were incorporated be- 
fore the passage of that act, — one in 1869, and the other in 1861. It 
is insisted, however, that the forty-fifth section of the gênerai act of 
1849 was not repealed by the act of 1872. That statement is true, 
but the fact is of no conséquence hère. By the forty-tifth section of 
the act of 1849 it is declared that "ail existing corporations within 
this state shall respectively hâve and possess ail the powers and priv- 
ilèges, and be subject to ail the duties, liabilities, and provisions, con- 
tained in this [1849] act." The purpose, partly, of that section, was 
to give corporations then existing the benefits of the gênerai law of 
1849. The saving, however, from repeal, by the act of 1872, of cer- 
tain sections (ineluding the, forty-fifth) of the act of 1849, did nofc 
hâve the effeet of giving to corporations formed before the act of 1872 
the privilèges, or of subjecting them to the liabilities and restrictions, 
specified in the nineteenth section of the latter act; for that section 
is, in terms, made to apply to corporations formed under the act of 
1872. 

The objection under considération can hâve no application to any 
one of the sectional mortgages, except that executed by the Paris & 
Terre Haute Eailroad Company, whieh was organized after the pas- 
sage of the act of 1872. But it cannot avail the parties making it 
for several reasons, one of which is that, as the Paris & Terre Haute 
Eailroad Company admits the exécution and delivery of the mortgage, 
it must, as between the company and its creditors, be deemed a valid 
instrument. The provision in the act of 1872, making the assent 
of a given number of stockholders essential to the validity of a mort- 
gage, is primarily, if not exclusively, for the benefit of stockholders. 
If it be conceded that stockholders of a railroad corporation, formed 
under the act of 1872, could, as against bona fide holders of bonds 
secured by a mortgage executed by such corporation, defeat a mort- 
gage not executed with the expressed assent of the requisite number of 
stockholders, it does not follow that the creditors of the corporation 
dould raiae any such question. Under the circumatances disolosed 
by the record, the stockholders of the Paris & Terre Haute Eailroad 
Company are estopped to say that the mortgage is not a valid seeurity, 
according to its terms, for the payment of the bonds intended to be 
secured by it. Much less can creditors urge such an objection, par- 
tioularly when the state has not, by any direct proceeding, questioned 
•the validity of the mortgage under the act of 1872. 
, 6. It is contended that the deed and bonds executed by the Paris 
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& Decatur Eailroad Company were executed in the state of New York, 
and for that reason are void. The constifutional requirement that 
every railroad corporation organized or doing business in this state, 
under its laws, shall liave and maintain a public office or a place of 
business in this state, for the transaction of its business, does not 
prevent the corporation from having also an office beyond the limits 
of the state, nor invalidate the acts of such corporations when per- 
formed out of the state; nor do the provisions of the act of March 
1, 1872, work any such resuit. But the court is referred to the gên- 
erai incorporation act, approved April 18, 1872, in force July 1, 1872, 
in which it is provided that "the action of any meeting held beyond the 
limits of this state shall be void unless such meeting was authorized, 
or its acts ratified, by a vote of two-thirds of the directors, trustées, 
or officers corresponding to trustées, at a regular meeting." If that 
provision has any application to corporations operating railroads, 
other than horse or dummy railroads, it is sufficient to say that it does 
not appear that the meeting in New York was unauthorized by the req- 
uisite number of directors. On the contrary, it is not to be doubted 
from the évidence that it was so authorized, or was subsequently rec- 
ognized and approved. 

7. It is said that the deed executed by the Paris & Decatur Eailroad 
Company was never delivered or recorded or filed for record. There 
is before me what purports to be a printed copy of that mortgage, to 
which is appended certificates showing that it was duly acknowl- 
edged and filed for record. I do not, however, find, from the record, 
that a certified copy of that mortgage has been regularly filed in 
thèse suits. ïhis I take to be the resuit of merô inadvertence, and 
that, and like omissions to file copies of existing documents, may be 
supplied before any order is entered herein as the resuit of the 
présent hearing. 

8. It is insisted that the Union Trust Company could not, consist- 
ently with the statutes and public policy of Illinois, take title as 
trustée in a mortgage by a railroad corporation upon its property 
in this state. In this view I am not able to concur. Former ex- 
aminations of adjudged cases hâve made me quite familiar with the 
state of the law upon this gênerai question. Without attempting an 
extended review of the décisions, I content myself with saying that, 
nntil compelled to do so by some more direct and authoritative décis- 
ion of the question, I am unwilling, in view of the conséquences— 
reaching beyond any interests involved in this litigation— which 
would resnlt from sustaining the proposition above stated, to adjudge 
that a mortgage executed to a foreign trust company upon railroad 
property in Illinois, to secure bonds made payable out of the state, 
is prohibited or made invalid by the laws or public policy of this 
state, or that the lien thereby given to secure the bonds is not en- 
forceable as against the mortgagor company, or its stockholders, or its 
creditors. 
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9. On the fourth of September, 1877, the Union Trust Company 
of New York, on its pétition and motion, was made a party défend- 
ant in the original suit of Hervey v. Illinois Midland Rt/. Co., "with 
ail the rights and privilèges, as though it had been an original de- 
fendant in said cause." From that time forward it was before the 
court, with opportunity, as trustée, to resist ail applications for is- 
suing reeeiver's certificates which affeeted, or which might affect, 
the interests it represented. Being before the court, ithad the right, 
and was under a duty, to protect those interests as far as it could. 

But it is contended that, until the bondholders or their trustée 
were made parties, the court was without jurisdiction, by means of 
reeeiver's certificates or in any other mode, to displace their lien 
upon the trust property; and consequently that ail reeeiver's cer- 
tificates issued before the trustée was made a party were void as 
against it and the bondholders. In my judgment, there was juris- 
diction to appoint a receiver at the suit of stockholders and creditors 
of the railroad company. Whether the protection and préservation 
of the property in faot required the appointment of a receiver, and 
what action was neeessary to be taken in order to protect and pré- 
serve it, were matters necessarily addressed to the discrétion of the 
court. But that discrétion should always be exercised consistently 
with the settled rules of equity, and with due regard to the rights of 
others who are interested in' the trust property, and are not before 
the court. It may be that in casep of urgent necessity, admitting of 
no delay, the court can, for the protection and préservation of trust 
property in the custody of its receiver, authorize him to borrow 
money, and give certificates to be made a charge upon the property. 
Those, however, who take reeeiver's certificates, must be deemed ta 
hâve taken them subject to the rights of parties who hâve prior liens 
upon the property, and who hâve not, but should hâve, been brought 
before the court. While the court, under some circumstances, and 
for some purposes, and in advance of the prior lienholders being 
made parties, may hâve jurisdiction to charge the property with the 
amount of reeeiver's certificates issued by its authority, it cannot, 
without giving such parties their day in court, deprive them of their 
priority of lien. When such prior lienholders are brought before the 
court, they become entitled, upon the plainest principles of justice 
and equity, to contest the necessity, validity, efifeet, and amount of 
ail such certificates, as fully as if such questions were then for the 
first time presented for détermination. If it appears that they ought 
not to bave been made a charge upon the property superior to the 
lien created by the mortgages, then the contract rights of the prior 
lienholders must be protected. On the other hand, if it appears that 
the court did what ought to bave been done, even had the trustée 
and the bondholders been before it at the time the certificates were 
authorized to be issued, the pro,perty should not be relieved from 
the charge made upon it for its protection and préservation. Of 
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tbese rules or principles the parties who inaugurated this litigation 
cannot justly complain. They were not ignorant of the fact that 
there were existing mortgages upon this property, and that faet 
should hâve been brought to tbe attention of the court at the very 
outset. Nor bave the bondholders any ground of complaint if the 
court charges upon tbe property such expenditures as now appear 
to bave been rightfuUy made in tbe interest of ail concerned in its 
management while in the bands of a receiver. As to receiver's cer- 
tificates issued, witb the sanction of tbe court, after tbe trustées be- 
came parties, the purchasers and bolders should be accorded such 
rights as, by the settled principles of equity, are accorded to those 
wbo deal witb judicial tribunals baving fuU jurisdiction of tbe sub- 
ject-matter and of the parties. 

Corning, then, to tbe report of the spécial commissioner in respect 
of tbe varions sets of receiver's certificates, I bave to say that he has, 
in ail Bubstantial particulars, been guided by tbe principles I bave 
indicated in this mémorandum. His conclusions as to each séries 
of certificates, from one to eighteen, inclusive, is approved. I also 
approve bis conclusions as to "Floating IndebtednesB," "Loan Ac- 
oount," "Accounts of WaringBros.," "Eeport of Eeceiver Genis," and 
"Inventory." 

10. In référence to the claim of an équitable lien in favor of ]udg- 
ment creditors, arising out of tbe assumption by tbe Peoria, Atlanta 
& Decatur Eailroad Company of the bonded and floating indebted- 
ness, respectively, of the Paris & Decatur Eailroad Company and the 
Paris & Terre Haute Eailroad Company, I do not tbink, despite tbe 
vigorous présentation by counsel of tbe opposite view, that the bonds 
issued by the Illinois Midland Eailway Company constituted a trust 
fund for tbe benefit of the bolders of tbe "bonded and floating indebt- 
edness" of the grantor companies, or that tbe Peoria, Atlanta & De- 
catur Eailroad Company took the property of tbe otber companies 
burdened witb an équitable lien in favor of judgment creditors or tbe 
"bonded and floating indebtedness" of the latter companies. Upon 
the sale in question the judgment creditors of the selling companies 
only acquired tbe further right of looking for payment to the purchas- 
ing Company. Tbey acquired no lien upon the property in virtue of 
the transfer, and tlie assumption of the bonded and floating indebt- 
edness of the selling company. 

11. In référence to the claim asserted in behalf of tbe Kansas 
Eolling-mill Company, called tbe "Stone Claim," itappearsquite sat- 
isfactory that, in 1875, Hervey made an arrangement with Grant 
Bros. & Co., by whieh tbe latter assumed, for a valuable considéra- 
tion, to pay this claim, amounting, at that time, to i^30,700. For 
this debt Hervey was responsible. In pursuance or exécution of this 
arrangement, Grant Bros. & Co. retained, out of the purchase money 
due from them to Hervey on a sale of bonds, tbe amount necessary 
to pay that claim. This appears in many ways, and distinctly in tbe 
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acconnt current rendered by them to Hervey. Grant Bros. & Co., in 
view of this arrangement, made a promise directly to Stone to pay 
his draft for the amount of this claim, and Stone executed a releaso 
to Hervey, agreeing to look to Grant Bros. & Co. I do not state the 
case too strongly when I say that the évidence shows substantially an 
agreement between Hervey, Stone, and Grant Bros. & Co., by which 
Grant. Bros. & Co. agrée to apply the bonds received from Hervey, 
80 far as necessary, to the payment of Stone's claim, Stone to look to 
the bonds for payment, and discharge Hervey from personal liability 
to him. The facts and circumstances disclosed in the record leave 
no doubt in my mind of the correctness of this statement of the trans- 
action. The purohase of thèse securities by Waring Bros, from 
Grant Bros. & Co. was with knowledge by the former of, and subject 
to, the équitable lien of Stone to bave his claim satisfied out of those 
bonds. The papers which passed between Waring Bros, and Grant 
Bros. & Co. show an agreement upon the part of the former to hold 
the bonds subject to the lien; and I am of opinion that the lien of 
Stone, or, rather, of the Kansas Rolling-mill Company, extends to 
ail the bonds received by Waring Bros, from Grant Bros. & Co., 
which are described in the written proposition of the latter dated 
May 4, 1877. 

Whether the company in its own right, or in the name ot Stone, 
is entitled to a personal judgment in the suit against Waring Bros., 
for any balance that may remain unpaid of the Stone claim (after ap- 
plying the aforesaid securities) to the discharge of that claim, need 
not be decided at this time. That question is reserved until it shall be- 
come necessary to détermine it. 

If I bave not misapprehended the state of the voluminous, and, in 
Bome respects, confused, record before me, ail bas been said which it 
is now proper to say touching the questions argued by counsel. As 
I am not sure what one of the numerous counsel engaged in this case 
should be required to prépare the orders which this mémorandum of 
conclusions will make it necessary to enter, the duty of preparing 
them is imposed upon Spécial Commissioner Branson. The admi- 
rable and exhaustive report made by him shows his entire familiarity 
with the case, and his fitness for this work. 

12. There will be found on page 96é of the printed copy of record 
an order presented to me on the seventh of July, 1883. Leave was 
then asked, ex parte, to hâve it entered. I declined to do so without 
notice to ail concerned, or to dispose of the matter until the case was 
f uUy argued. That order may now be entered, or embodied in the 
orders directed to be drawn. If those opposed to the entering of any 
such order prefer that the leave asked shall be granted on condition 
that ail the allégations of the answer and cross-bill referred to shall 
be deemed controverted on the record without further pleadings, that 
condition may be imposed. It is a just condition, in view of the 
delay which bas oceurred. 
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{Oàreutt Court, K D. Neu York. July 29, 1886.) 

Principal and Agent — Rights ov Agent against PnmciPAL — Action upon 

YlOLATED CONTEACT— UnATJTHOKIZED SaLB OF PrOPERTT. 

Wliere a principal entered into a contract with an agent, by the terms of 
which the agent agrecd to purchase, hold, and carry grain for him, the prin- 
cipal agreeing to pay commissions, and to furnish said agent, from time to 
time, such sums of money as margins as would enable him to hold his pur- 
cbases, aud secure him from loss by dépréciation of the market, and said 
agent sold, without notice or demand for margins, ail grain held by him 
for the principal, the agent cannot recover his commission and advances in 
an action upon the contract, even subject to the principal'B right to recoup 
damages. 

Motion for Judgment Non Obstante Vcredicto. 

In 1883, Melville S. Nichols, the plaintitf's assigner, was engagea 
in business as a broker and commission merchant at tlie city of Chi- 
cago. During the months of April, May, and June, Nichols made 
large purchases and sales of grain for the défendant. The agreé- 
ment between the parties, as stated in the complaint, is as fol- 
lows : 

"Tlie said property was se boughtand sold for the défendant by said Nich- 
ols for profit and spéculation on the part of the défendant; and the course 
and manner of the transaction of the business which was known to, under- 
stood by, and agreed upon, between the parties was as foUows: ïhe said de- 
fendant agreed to pay one-fourth of a cent per bushel as commission for the 
purchase of wlieal and corn. The said Nichols was to purchase, hold, and 
carry said property for the défendant, and sell the same for him, and on his 
accoiiTit, subjeot to tlie fuies, régulations, and customs of the Chicago Board 
of Trade, which entered into and formed part of the agreement. ïhe de- 
fendant was to furnish to said Nichols, on demand, from time to time, such 
sums of money, as margins, as became necessary or might be required to 
enable him to hold and carry said property, and to protect and secure him 
from loss by reason of any décline, dépréciation, or fluctuation in the market, 
and to pay commissions." 

The défendant denied that Nichols performed this agreement on 
his part, and alleged, on the contrary, that, without making a de- 
mand for addition al margins, and without notice to the défendant of 
any kind, Nichols, in violation of his contract, and against the de- 
fendant's wishes, closed ont ail the property which he held for the 
défendant. 

The proof showed that on the nineteenth of Juné, 1883, Nichols, be- 
ing then upon the point of failure, sold, without notice or demand for 
margins, ail the grain held by him for the défendant, thus causing 
the balance against the défendant for which Nichols seeks to recover 
in this action. Nichols insisted that the sale took place after a de- 
mand for additional margins had been made and refused. The de- 
fendant denied that any demand had been made which was not com- 
plied with. The q^uestion submitted to the jury, therefore, was whether 
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the sale upon'the nineteenth of June was authorîzed or not. The 
jury found that it was unauthorized; that it was made in violation 
of the agreement between the parties, without notice, and without a 
demand for margins. The verdict was for the défendant. The plain- 
tiff requested the court to instruct the jury that, even though the sale 
was made without authority, the plaintiff could recover his com- 
missions and advances, subject to recoupment by the défendant of 
any damages sustained by reason of the unauthorized sale. This 
request was declined, and the plaintiff excepted. Insisting that this 
refusai was error, the plaintiiï moves to set aside the verdict upon 
the ground that it is inconsequential, and that the plaintiiï, notwith- 
standing the finding of the jury, is entitled to recover. 

D. O'Brien and James A. Ward, for plaintiff. 

Johi C. McCartin and W. M. Rogers, for défendant. 

CoxB, J. For the purposes of this motion the fact found by the 
jury must be taken as established. This is conceded. The sale by 
Nichols of defendant's property amounted to a conversion. The 
question briefly stated, then, is this: Can a party recover upon a 
contract which he himself has violated ? To this question it would 
seem that a négative answer is alone possible. The plaintifif, how- 
ever, argues that the contract in question is not ad entirety ; that it 
is capable of séparation ; that the condition which Nichols violated 
was not a condition précèdent, but a condition subséquent, and that, 
therefore, the plaintifif is entitled to recover, subject to defendant's 
right to recoup his damages. It is admitted that if the provision 
violated by Nichols is a condition précèdent, the plaintifif cannot 
recover. 

The action is not to recover the purchase price of the grain, but 
is based upon a contract, specifically stated in the complaint, by the 
terms of which Nichols agreed "to purchase, hold, and carry the 
property for the défendant." He covenanted to perform ail of thèse 
stipulations. Can he recover by proving that he performed but one? 
The défendant agreed to pay for losses made in pursuance of the 
agreement, not in violation thereof. As was stated by Judge Denio 
in l'ipton v. Feitner, 20 N. Y. 423, 425 : "If the parties bave, ia 
terms, etipulated that the defendant's performance shall be dépend- 
ent or conditional upon something to be done by the plaintiff, the 
case is a plain one." Hère the parties stipulated that the property 
should be purchased and held by Nichols for the défendant, and sold 
for him on his account. When Nichols performed thèse conditions 
his right to recover any balance his due was perfeot, but how he can 
succeed upon the theory that the action is maintainable npon proof 
of the purchase alone it is not easy to perceive. If a party employs 
an agent to purchase and hold property for a month, and the agent 
purchases as directed, but sells the next day at a sacrifice, he is 
hardly in position to call upon his employer to make good the loss. 
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No controlling précèdent bas been produeed. The précise question 
involved does not appear to hâve been passed upon by this court, or 
the suprême court. The authorities referred to in the plaintiff's 
brief, and many others of this and other states, hâve, however, been 
examined with care. The law is by no means well settled. Many 
conflicting théories are advanced, and often the same resuit is 
reaehed by learned judges, though by a very différent process of rea- 
soning. Although it is freely conceded that the main proposition 
advanced by the plaintiff is fully sustained by a number of thèse au- 
thorities, I cannot doubt that the defendant's position is upheld by 
the strongest and most consistent arguments. I am constrained to 
hold, therefore, that the plaintiff's assigner, having failed to perform 
the agreement upon whicb he bas based bis action, is not entitled to 
recover. 

The motion is denied. 



Hewlett r. Western Union Tel. Co. 
(Oireuit Court W. D. Tennessee. July 1, 1886.) 

1. Tbleghaph Companibs— ReabonabIiB Régulations— Power to Makh. 

A corporation has the power and discrétion to détermine for itself what ta 
beat for ail concerned, and a choice of its own régulation; so that the test of 
reasonableness is not whether some other rule would answer its purpose as 
well or better, but whether that adopted is fairly and generally beneflcial to 
the Company, and ail its customers.' 

2. Same — Tsaksibnt Sbndbb dp Message — Dbposit to Pkepay Answbb— 

Westebn Union's Rdlb 13. 

A rule of the défendant company requiring that a transient person sending 
a message calling for an answer shall deposit in advance an amount sufflcient 
to pay for a reply of 10 words is not unreasonable, in view of its rule 13 regu- 
lating the entire System of collecting the tolls for télégraphie service, whereby 
the eompany seeks to afford the public the largest latitude consistent with its 
own security in adjusting among themselves the burden of payment for the 
messages; but a reasonable régulation must be reasonably applied, and the 
Company should make allowance to accommodate spécial cases of exception 
or exemption from the rule. 

3. Samb — MBAStJKB 01' Damages. 

Although this case does not présent any claim for such exemption, and the 
application of the rule was reasonable, the court suggests that the measure 
of damages may not be, as was argued, the same as in cases of messages 
taken, but not sent, or defectively sent, on the ground that the public has the 
right to the enjoyment of reasonable régulations to secure to it the beneflt of 
the télégraphie service, to be enforced by the imposition of damages for keep- 
ing up au unconscionable régulation, or for an unreasonable application of 
one that is generally unobjectionable. 

Action for Damages. This case, by stipulation, was tried before 
the court without a jury, The facts are stated in the opinion. 

'See note at end of case. 
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Thos. H. JaclaoH, for plaintiff. 

J. W. Bonner and L. W. Humes, for défendant. 

Hammonb, J. The plaintiff, being transiently in the city of Mem- 
phis, sent from his hôtel to the défendant company's office, with suffi- 
cient moneyto payfor it, the following message, to be transmitted by 
telegraph : 

"1 p. M., Gaston'S, Memphis, December 16, 1881. 

"To R. 0, Bean, Leighton, Ala.: Will leave to-night. Will you wait for 
me? T. G. Hewlett." 

The errand boy was told bj the company's clerk that it would not 
be received without an additional sum of money to pay for the answer, 
and, not having that, he returned to the hôtel, and the message was 
never sent, the plaintiff not having been informed of defendant's re- 
fusai to take it until it was too late to take the train. He sues for 
damages, and proves that he and one Bean were engaged in a joint 
enterprise to capture a fugitive from justice, for whose arrest there 
was a reward to be had of $1,600, which Bean received, and refused 
to share with plaintiff because he did not corne to help. His failure 
to go he attributed to his failure to receive an answer to his message, 
and he claims compensation, to the extent of his share of the reward, 
from the défendant, for its refusai to transmit it. 

The Company justifies under its régulations on that subject, which 
it insista are reasonable. They are as foUows : 

"(11) AU messages, except answers, or covered by franks, must be pre- 
paid, unless guarantied by responsible parties. Messages on the business of 
the party sending, and answers to coUect messages, must invariàbly he pré- 
paie. Messages addressed to hôtels, or to parties absent from home, must 
be prepaid in ail cases, unless they are answers to messages marked ' answer 
prepaid.' 

"(12) Transient persons sending messages which require answers must 
deposit in advance an amount sufflcient to pay for a reply of 10 words. In 
such cases the signal ' 33' will be sent with the message, signifying tliat the 
answer is prepaid," 

The only case cited by counsel, and they say that it is the only one 
directly in point as to the reasonableness of thèse rules in their relation 
to the deposit of money to pay for the expected answer by transient 
persons, isthat of W. U. Tel. Co. v. McGuire, 104 Ind. 130, S. G. 2 
N. E. Rep. 201, where it was held to be reasonable, and I am of the 
same opinion. I am not entirely satisfied wfth the grounds of that 
judgment; for it seems to me to place the ruling too entirely npon a 
mère question of étiquette between the parties to the correspondance. 
The court says : 

"A person who sends another a message, and asks an answer, promises, 
by fair and just implication, to pay for transmitting the answer. It is fairly 
inferable tliat the sender who asks an answer to his message will not impose 
upon the person from whom he requests the answer tlie bnrdenof paying the 
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' xiiense of its transmission. The telegraph company haa a riglit to proceed 
iipon this natural inference, and to take reasonable measures for securing 
légal compensation for its services." 

This may be true, if we assume that thesubject-matter of the mes- 
sage concerns the business of the sender, and that onlj', and not at 
ail the business of the addressee. Then it would be the rule of social 
étiquette, of course, as it ia if one writes a letter strictly on his own 
business to inclose a postage stamp for the reply. But there is greafc 
force in the argument of piaintifif's counsel that it is none of the tel- 
egraph company's business to enforce rules of social courtesy like 
that; and since it cannot know whether there will be any reply, or 
whether, if there be, the cireumstances may not be such that the 
sender of the answer should himself pay for it, and be anxious and 
willing to do so, the company should not refuse to send the original 
message, if it be paid for. He likened it to a régulation of a carrier of 
passengers refusing to transport a passenger at regular rates, unless 
he should buy a return ticket. And I take it that in an equal num- 
ber of cases the relation of the parties may be such that the sender 
might reasonably expect and demand, notwithstanding the social rule 
of courtesy above referred to, that his correspondent should pay for 
the answer, and that in an equal number of cases he does do so. In 
many other cases, when the original message is solely about his own 
business, the sender may reasonably hope and expect the answer to 
be paid for by the other party. Again, often a transient person in 
distress, and with reduced funds, might wish to rely on the other 
party to pay for the answer ; and since the company may protect 
itself by refusing to take the answer without prepayment by its 
sender, it would seem an unreasonable hardship, under those cir- 
eumstances, to demand that he pay for both messages in advance. 
Or he might wish to go away to receive the answer, or to receive it 
over anothor Une, or at another place, etc. ; and so, under many im- 
aginable cireumstances, be reasonably exempt from the burden of 
depositing money in advance for a message he may never receive, 
and find it inconvénient and expensive to get back his deposit. 
Hence, take it altogether, I should not support the reasonableness of 
this régulation whoUy on the ground of the sender's obligation to pay 
for the answer. He may very often be not so obliged, and that is 
an answer to it. 

But I think this régulation is a reasonable one, notwithstanding 
the force of the plaintiff's attack on this Indiana case. It should not 
be segregated from the other régulations of the company on the sub- 
ject of collecting the tolls, and tested by itself alone, on the reason- 
ing of plaintiff's argument, as above set forth. This is only one rég- 
ulation of a carefully devised system for securing payment of toUa, 
consistently with enlarged accommodation of the public in allowing 
the customers of défendant to regulate among themselves this very 
matter of adjusting the burden of thèse tolls. I bave quoted in the 
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statement of facts the enfire régulations on the subjeet, as I find 
them printed, italies and ail, and an analysis of them shows that the 
Company is endeavoring to accommodate the public as much as pos- 
sible in this matter. It might reasonably, as the railroads do as to 
passenger fares, demand prepayment by the sender of ail messages, 
■whether they be originals or answera. But it does not do this. It 
allows answers to be sent at the expense of the person whose message 
is answered, and this is a privilège and a benefit it seeks to confer on 
the original sender by undertaking to collect of him that toll instead 
of requiring his correspondent to pay it, thereby lessening the chances 
of his answering at ail. It requires ail original messages tô be pre- 
paid or guarantied. If guarantied, the company will allow the sender, 
if he choose, to place the burden of the toll on the addressee,— by 
itself undertaking to collect the toll of him in the first instance, but 
of the sender at last, if the other refuses to pay. It seeks, as to an- 
swers, to accommodate the public in the same way, by undertaking 
to collect of the person addressed; and, as I understand the régula- 
tions, the sender of theanswer is not expected to pay at ail, certainly 
not to prepay, unless it be an answer to a message which has been 
sent to be colleoted from himself, or is sent to parties away from 
home, or addressed to hôtels ; and in thèse last-mentioned cases he 
need not prepay if it be an answer to a message marked "answer pre- 
paid." In order to give them, their correspondents, and ail persons 
who are interested in the use of the telegraph, the benefit of this Sys- 
tem of coUecting and adjusting tolls, the requirement is made that 
transient persons shall pay for the expected answers in advance, and 
it is not unreasonable, as a part of that system. It may be that a 
more libéral rule mighfc be devised for transient persons, and that 
this one opérâtes sometimes harshly and inconveniently ; but that is 
not the question. In view of the whole system, a court cannot say 
that the power and discrétion of the company to détermine for itself 
what is best for ail concerned has been unreasonably exereised. It 
has a choiee of its own régulations, and the test of reasonableness is 
not whether some other would answer its purposes as well or better, 
but whether this is fairly and generally bénéficiai to the company, 
and ail its eustomers. 

Now, I hâve said elsewhere that reasonable régulations of public 
corporations like thèse must be reasonably applied, and that a rule 
which is generally fair may, under especial circumstances, become 
oppressive and unreasonable, as applied in the particular case ; and 
80 thèse corporations must exercise ordinarily prudent discrétion in 
relaxing their régulations in such cases. If, to use an illustration of 
the argument, a tramp, with just money enough to pay for his mes- 
sage, should so inform the company, and ask to hâve it transmitted, 
and take pay for the answer from its own sender, and this should be 
refused, it may be that the company would be liable ; but I should 
think that, under thèse régulations, there would be in such case no 
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refusai, and that almost auy intelligent operator, when bo informed, 
would take the message. No such a case is shown hère. The plain- 
tiff was neglectful in not looking after his message sooner than he 
did, and he was not a tramp, or destitute of funds to deposit for the 
answer. 

I do not say that if the company were otherwise liable this woald 
hâve been contributory négligence on his part, for that pomt is not 
now for décision, but only that the plaintiff does not prove any cir- 
cumstances to take his case out of the gênerai reasonabieness of the 
rule in its application to him. This view renders it altogether un- 
necessary to consider the question, so thoroughly argued on both 
sides, as to the measure of damages in cases like this. But I may 
be permitted to say that possibly the cases so abundantly cited con- 
cerniiig a neglect to send accepted messages, or the sending of them 
defectively, may not apply to a case where the company wrongfully 
refuses to take the message at ail, because of an unreasonable régu- 
lation. It is ingénions to say that a plaintiff in such a case is no worse 
ott fchan one whose message is taken, and not sent, but it may not be 
Sound; because ail corporations in the public service may be com- 
pelled by actions of this kind, and by substantial damages, to keep 
reasonable régulations, and to reasoimbly administer tliem in ail 
cases ; and a failure in that regard may not be alike in cause of action, 
or in the matter of damages, as a neglect to send an accepted mes- 
sage. It may be useful to this company to call attention to this pos- 
sible distinction in the measure of damages. 

Judgment for défendant. 

NOTE. 

A telegraph company has a right to niake reasonable regnlations for the transaction 
of its business. W TJ. Tel. Ck). v. Harding, (Ind.) 3 N. E. Rep. 172. 

It 13 laid down us a gênerai principle by Gray, in his ïreatise on Communication 
by Telegraph, g 13, that, apart iroiii its right to make by-laws fo; Its internai manage- 
ment, a telegraph company is entitled to make reasonable régulations, subject to which 
only the duty of services arises. The reasonabieness of thèse régulations is a question 
for the court to détermine. 

The reasonable rules and régulations of a telegraph company, made for the purpose 
pf governinf its business, to be available as a défense, niust be specially pleadedL 
W. tJ. Tel. Cû. V. Scircle, (Xnd.) 2 N. E. Rep. 604. 



Enterprise Manuf'g Co., Pbnnsylvania, v. S argent and others.* 
{Circuit Court, D. Connecticut. 1886.) 

1. Patents for Inventions — Combinations of Old Devices. 

A new combinatioE jf old parts, for attaining an object, may sometimes, 
and perhaps often, be so obvious as io merit no title to invention. 

2. Samb— Invention — Novelty and Utility. 

While, in oj-dinary cases of now combinations of old parts for attaining an 
object, novelty and utility are évidence of invention, there should be other 
évidence to show that it exists. 

'Edited by Charles C. Linlhioum, Esq., of the Chicago bar. 
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S. Same— Intention— Evidence op. 

Evidence of invention, in addition to novelty and utility, may often be found 
in the machine itself, which sliows that it came from a créative mind, or tlie 
necessary évidence may sometimes be found in the history of the invention. 

4. Samb— Invention— Rbstjlt as Evidence cf. 

In this case the patentée accomplished a nowand bénéficiai resuit, bymeans 
whioh others had beeu near to, and apparently wanted to find, but did not see. 
Keid, ihat ke was entitled to be styled an inventer. 

5. Same— No. 871,398 — Machine for Mincing Méat. 

Tbe fii-8t and second claims of letters patent No. 271,398, of January 30, 1883, 
to iuiin G. Bakei, for a machine for mincing méat, considered, and A«M not 
infringed by the defendant's machine, patented in reissue letters patent No. 
10,717, of April 17, 1886, to John H. Shaw 

Charles Howson and Charles E. Mitchell, for plaintiff. 
John K. Beach and B. F. Thurston, for défendants. 

Shipman, J. This is a motion for a preliminary injunction to re- 
strain the défendants from the alleged infringement of letters patent 
No. 271,398, dated January 30, 1883, to John G. Baker, assignor, 
to the plaintiff, for a machine for mincing méat and other plastic or 
yielding substances. The question, so far as the first and second 
claims are concerned, are, (1) in view of the undisputed state of the 
art, that of invention; and (^) that of infringement. 

The meat-cutter described in the United States patent to Purches 
Miles, of July 13, 1864, and in the English patent for the same in- 
vention to Joseph Donnell, of September 23, 1865, was a hollow 
cylinder, into which, at one end, the uncut material was fed, a per- 
forated plate at the other end, a rotating knife within the casing, with 
its cutting edges against the inner face of the perforated plate, and 
stationary and moving cutting knives arranged, near the hopper, into 
which the machine was fed, around a revolving shaft, which connected 
the hopper with the plate, and, by the aid of a spiral wing, fed the 
material to the plate. The cutting knives upon the shaft did the prin- 
cipal cutting work before the plate was reached. The meat-cutter of 
Hubert Dollman's English patent of 1881, the candy-cutter of E. 
Belling's United States patent of 1859, and the soft-dough machine 
of H. Dusch's United States patent of 1878, had a hollow cylinder, 
a revolving screw, a perforated plate, and a rotating knife outside the 
plate. 

Thèse two Systems substantially comprised the state of the art at 
the date of the Baker patent, for it is not necessary to dwell upon 
the United States patent to G. A, Coffman, of February 28, 1845, 
for a meat-cutter which consisted of a hollow case, a séries of chop- 
ping cutters, a propeller wheel, a perforated plate, and a Imite ou 
the outside of the plate, thus having the Miles cutters upon the shaft 
inside the case, and the Dollman knife outside the plate. A Miles 
machine, known as the "Challenge," bas, in addition to its cutting 
knives around the shaft, two rotating knives, one outside and the 
other inside the plate. The Baker device dispensed with the cutter» 
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around the shaft, and relied for its cutting mechanism upon a ro- 
tating knife on the inside of the perforated plate. The substantial 
portions of the machine are a hollow casing, a perforated plate near 
the end of the casing, a rotating knife acting against the inner face 
of the plate, a forcing screw, the continuons thread of which extends 
to or nearly to the knife, and which rotated with the latter. The in- 
terior of the casing, in ail of the drawings except one, and in the ex- 
liibits, is corrugated by longitudinal grooves, each of which is inclined 
on one side, and présents an abrupt retaining shoulder on the other. 
Thèse corrugations do not extend to the outer end of the casing. 

The first and second claims are as follows : 

"(1) The combination, in a machine for cutting up plastic or yielding sub- 
stances, of the following instrumentalities, namely: First, a casing for con- 
taining the substances to be eut up; second, a perforated plate at or near the 
end of the casing; third, a device for forcing the crude mass forward in the 
casing, and against the said plate, without otherwisedisturbing the integrity 
of Uie said mass; ■dnd, fourth, a knife operating against the inner face of the 
plate, and serving as the sole means, in connection with the said plate, of 
cutting up tlie mass, by severing therefrom the portions which enter the per- 
forations, — ail siibstantially as set forth. 

"(2) The combination of a casing, E, having, at or near one end, a perfo- 
rated plate, a rotating knife, acting against the inner face of the said plate, 
and a forcing-screw, the continuons thread of which extends to, or nearly to, 
the knife, and which rotâtes with the latter, substantially as specified." 

The cutter is an actual and a commercial success. It is farr sim- 
pler than the Miles cutter, being composed of a much less number 
of parts, and is more easily taken care of and cleaned. That it is 
a patentable invention, as an improvement upon the Miles or Coff- 
man machines, seems obvious. To discard the stationary and re- 
volving knives of Miles, and to rely upon the screw, either with or 
without the corrugating shoulders, to force the material along and 
upon the knife inside the perforated plate, to eut it, and thus to 
make a cheaper, simpler, and more easily cared-for machine, was 
the work of an inventor. 

It is urged that the patentée, in his spécification, makes a marked 
distinction between his screw and the Miles screw and cutters, in that 
his screw simply imparts pressure to the uncut material, during its 
progress to the plate, without any other action, and forces the mass 
along "without otherwise disturbing" its integrity, whereas the de- 
fendant says it does eut or disintegrate the méat, and thus the screw 
and shoulders are only a substitute for the knives and revolving 
shaft of Miles. The language of the patentes was used with référ- 
ence to the cutting qualities of the Miles knives, as compared with 
the non-cutting qualities of the screw. The portions of the méat 
which are in contact with the shoulders are rubbed or ground or 
abraded, but it can probably be truly said that they are not eut, 
although I was somewhat surprised, upon trying some slight experi- 
ments with large pièces of méat, at the extent of the comminution 
which was the resuit. 
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The next question is whether it was an invention to put tbe rotat- 
ing knife of the DoUman, Dusch, and Belling machines inside the per- 
forated plate. It made the machine, as a meat-cutter, a success; for 
a meat-cutter with the knife outside the plate is worthless. By such 
a construction the plate -would soon become clogged. The défend- 
ants, in this branch of the case, dwell upon the fact that the patentée 
says that his invention is not restricted to the cutting of méats, but 
may be used for candy, dough, or any other plastic material; and 
they urge that the position of the plate is a matter of judgment, and 
that it is to be placed according to the requirements of the material 
to be acted upon, and therefore that the change of position was not 
patentable. It is obvious, whether or not the invention could be ap- 
plied to other substances, that the machine was for the mincing of 
méat and suet, and that, to make an effective meat-cutting machine, 
this combination had not been fonnd by prior inventors, although 
they had been close to it. 

A new combination of old parts, for attaining an object, may some- 
times, and perhaps often, be so obvious "as to merit no title to in- 
vention;" and, in ordinary cases, while novelty and utility are évi- 
dence of inventive skill, there should be other évidence to show that 
it existed. This is often found in the ma.chine, which itself shows 
that it came from a créative mind, or the necessary évidence may 
sometimes be found in the history of the invention. In this case, 
the macbine is a simple one, but it is manifest that the inventer ae- 
complished a new and bénéficiai resuit by means which other people 
had been near to, and apparently wanted to find, but failed to see. 
The skill of his predecessors did not produce the idea which was to 
make an efficient implement. Baker produced it, and is entitled td 
be styled an inventer. 

The device of the défendants, which was patented to John H. Shaw 
by reissued letters patent No. 10,717, dated April 17, 18S6, the orig- 
inal having been dated March 9, 1886, is, so far as the first two 
claims are eoneerned, the machine of the plaintiff, exeept that, in- 
stead of the longitudinal shoulders, the Shaw cutter bas spiral ribs, 
"runningtowards the perforated plate, the inclination of thread being, 
by préférence, about 45 deg., or considerably greater than the incli- 
nation of the spiral rib of the screw." 

As has been said, the absence of cutting action before the knife is 
reached is a distinctive feature of the Baker cutter. The défendants 
say that their machine is especially adapted to eut the méat before 
it reaches the perforated plate, in conséquence of the action upon it 
of the spiral ribs in conjunction with the blades of the screw. "With- 
out committing myself definitely to a conclusion, it seems to me that 
tihere is a shearing action upon the méat between the edges of the 
spiral ribs and the revolving screw-blade like that of a powerful, dull 
paii of shears. There is a différence between the défendants' two 
machines which are exhibits in the case, in respect to the sharpness 
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of the blades, but either machine, in my pressnt opinion, cuts the méat 
before it reaches the rotating knife. 

The first two claims contain the gist of the Baker invention. There 
is a question of fact in regard to each of the four minor claims which 
are eaid to be infringed. Inasmuch as the principal claims are not 
infringed, as at présent advised, and as the patent is a comparatively 
récent one, which has never been adjudicated upon, I hâve not thought 
it advisable to examine caiefully the minor questions, invoiving dé- 
tails of construction. 

ïhe motion is denied. 



CoHANSEY Glass Manop'g Co. V. Wharton.' 
{Gvreuit Court, E. D. Pennsyhania. May 14, 1886.) 

1. Patents for Inventions — Construction of Claims. 

One claim of a patent should not be so construed as to renderanother claîm 
of the patent meaningless. 

2. Samb. 

The flrst claim of the patent was for certain éléments in combination with 
"suitable gearing, " and the second claim embraced the same éléments in 
combination with "cog-gearing." HeJd, that the flrst claim embraced any 
suitable gearing which might be employed as a substiluto for the cog-gearing 
described iii the second claim 
8. Bamb— Anticipation — Buhden of Proof — Pkesumption of Ohiginalitt. 

The burden of proof of anticipation is on the défendant, who, to ropel the 
presumption of originalitr arising from the patent, must remove ail reason- 
able doubt respecting the'f act of anticipation. 

In Equity. 

George Harding and Francis T. Chamhers, for complainant. 

M. D. (£ L. L. Leggett, for défendant. 

* 

Butler, J. The suit is for infringement of the first and second 
claims of letters patent No. 180,584, issued August 1, 1876, to Thomas 
Hipwell, for an improvement in machines for grinding the mouths 
of glass vessels. The answer dénies validity of the patent, averring 
want of novelty, and further dénies the alleged infringement. On 
the argument two questions only were presented, or pressed, and no 
other will be considered. The first was the construction of the patent, 
and the second its validity, (as respects the first claim, if the lan- 
guage therein employed is not confined to the spécifie cog-gearing de- 
scribed in the second claim.) 

An examination of the prior state of the art shows but one charao- 
ter of machine constructed and used for grinding the mouths of glass 
vessels. This is represented by the machine of Kelly and Samuels. 

• Edited by Charles C. linthlcum, Esq., of the Chicago bar. 



190 ' FEDERAL BEPOBTEÛ. 

ît was very imperfect, and its use subject to serions disadvantages. 
The bottles were not confined in their places, not controUed in their 
motions, 80 oompletely as to prevent wabbling on the grinding disk 
and violent spinning around under the influence of the machine and 
their own momentum thus imparted, in conséquence of which the 
grinding -was uneven, the mouths of the vessels rendered irregular, 
and many of them broken. In this state of the art it occurred to 
Hip'well, who had expérience in the business, and was familiar with 
the machine m use, that this serious imperfection in its construc- 
tion, and disadvantage in its use, might be removed and avoided by 
changing the construction, and adding uew features, as described in 
bis patent ; that by this means the vessels would be firmly held in po- 
sition, and given a regular, gentle motion around their own axis, while 
the cap and spindle (by which the vessel is secured and controlled) 
could be freely shifted perpendicularly, so as to allow the removal 
and replacement of the vessels without stopping the wbrk. He em- 
bodied this conception in a machine, and obtained a patent. His 
claims, three in number, are as follows : 

" (1) In a machine for grinding the mouths of vessels, the combination of a 
grinding dislc with a plate, îs', having openings for receiving the necks of the 
vessels, and with caps, n, and spindles, K, through the médium of which, 
and suitable gearing, each vessel is caused to revolve on it own axis while it 
is carried around in a circle with the plate, N", ail substantially as set forth. 
(2) ïhe combination of the shaft, T, and stationary eog-wheel, G, the spindles, 
K, caps, 71, and pinion, M, carried by the arms, m, on the said shaft, and tha 
plate, N, with Its openings, ail substantially as set forth. (3) ïhe combina- 
tion of the plate, N, and its openings, with lips, t, projecting from the edge 
of each opening, as set forth." 

The patent is for a combination of the spindle and cap, and the 
lower ring-plate, into which the mouth of the vessel passes, with 
gearing to revolve it around a center, at the same time revolving 
each jar spindle and jar on its own axis. 

The first claim, which seems to embrace most, if not ail, that is 
material in the invention, the défendant thinks should be limited to 
a combination of the first two éléments described therein (if the claim 
may be so divided) with the cog-gearing, which is the subject of the 
second claim. This construction would, of course, render the second 
claim unmeaning, which shows that neither the patentée nor the 
patent-office contemplated it. An argume"nt to the contrary, how- 
ever, is based on the foUowing language of the spécifications : 

"A prominent advantage of the planetary movement imparted to the séries 
of vessels is the effective distribution of the granular grinding material on 
the face of the disk; but I do not désire to claim, broadly, mechanism for 
causing a séries of articles to be ground to revolve around a common center, 
while each revolves on its own axis, as this is well known." 

It is certainly plain that the patentée did not intend to claim the 
planetary motion of his device, nor the machinery for producing 
it, separated from the other éléments of the invention. He says he 
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knew it to be old, and was doubtless aware of its employaient in a 
machine for grinding buttons constructed by Capewell. His inven- 
tion consisted in combining this principle or élément, with the features 
of the Kelly and Samuels naachine, bef ore adverted to, and in so pro- 
viding for its opération as to allow the vessels to be removed and re- 
placed without interrupting the work, thus obviating the defects of 
the old machine, and producing a new and highly bénéficiai resuit. 
I cannot, therefore, adopt the defendant's construction. It would not 
only ignore the second claim, as we hâve seen, but would impute to 
the patentée the folly of taking a patent which could be avoided and 
rendered worthless by the mère substitution of an ordinary équiv- 
alent for the controlling élément claimed; and it would, furthermore, 
impute to the pateut-oÊBce the folly of issuing, as well as to himself 
the folly of taking, a patent plainly invalid on its face; for the> claim 
construed as the défendant argues was intended, excluding the belt 
gearing as old, would be a claim simply for a well-known équivalent 
of an old device. The defendant's own expert, as well as the plain- 
tiff's, seems to be against him on this question. 

The claim must be understood, broadly, as desoribed by its terms, 
embracing any "suitable gearing" which may be employed as a sub- 
stitute for the cog arrangement described in the second claim. So 
construed, the défendant dénies its validity, and thus raises the sec- 
ond question involved. This déniai rests on the averment of antici- 
pation. The only évidence of anticipation cited and urged on the 
argument,, was the existence and use of three glass-grinding machines 
made in pursuance of orders from Kelly and Samuels, by Kreider & 
Campbell, machinists, — one in use at Clyde, New York; another, at 
Eowley's Glass-works; and another, at Samuels' Glass-works. That 
the first two of thèse machines contained the belt arrangement (sim- 
ilar to defendant's) during the last six or eight years of their use is 
undisputed. They were constructed, as was also the last named, and 
put in employment, much earlier, antedating the plaintiff's patent 
several years; and the défendant contends, and has endeavored to 
prove, that this device was on themwhen originally constructed. On 
the other hand, the plaintif avers and has produced évidence to show 
that the device was first applied subsequently to his invention. The 
burden of proof is on the défendant, who, to repel the presumption 
of originality arising from the patent, must remove ail reasonable 
doubt respecting the facL Many witnesses were called on both sides, 
and their testimonyis contradictory and irreconcilable. If the ques- 
tion rested on this évidence alone, it would be impossible to déclare 
with safety how it should be decided. When, however, the books of 
Kreider & Campbell, the manufaeturers of the machines, and of the 
repairs and additions put upon them, are examined, the weight of the 
évidence seems pretty clearly to be with the plaintiff. Thèse books 
are virtually a history of the machines, showing the date of manu- 
facture, and ail that was done respecting them subsequently. Their 
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accuracy îs nndoubted, and certain of tbe entries seem to show qnite 
satisfactorily that the belting and its accompanying fixtures were 
furnished long after the original construction of the machines, and 
after the announcement of the plaintiff's invention. 

As respects the other machine (used at Samuels') we hâve not sucli 
record évidence. It appears, however, from the teatimony on both 
sides, I think, that it was not orginally constructed with the belt- 
gearing, or that this gearing was ever applied to it. It would seem 
that in an effort to remedy its defects, a cord or belt was bound 
around the spindles or jars to hold them down. This, of course, 
would prevent the perpendicular motion of the spindles, and conse- 
quently the removal and replacement of the jars while the machine 
was running. I do not think the teatimony of Samuels would war- 
rant any other conclusion. What Whitely says is entitled to little, 
if any, weight. Huttenlock shows no more than that a belt was ex- 
perimented with, as just indicated. Williamson, whose knowledge 
of the machine extends to a period much more récent, fuUy justifies 
the conclusion stated. He worked on it at Samuels' in 1872, and 
subsequently elsewhere, seeing it as lately as 1884. The inferences 
from surrounding circumstances point to the same resuit. This ma- 
chine, as well as the two others before referred to, were made ac- 
cording to the Kelly and Samuels invention , and the presumption is 
very strong that there was no différence in their construction, and 
that neither had the belt-gearing hère involved. Indeed, it would 
seem clear that this machine had not, otherwise the application of a 
band to the spindles or jars, to which Samuels and others testify, 
could hardly bave been necessary, or thought of. 

It would be idle to enter upon an extended discussion of the évi- 
dence relating to this question of anticipation; it could serve no use- 
ful purpose. I bave examined it with care, and, to say the least, it 
falls short, as already indicated, of satisfying me that the defend- 
ant's averment is well founded. The presumption of novelty must, 
therefore, stand. 

The question of infringement requires but few words. It was in- 
volved in the construction of the patent, and is settled by the conclu- 
sion reached respecting this. The belt-gearing is a well-known and 
exact équivalent for the cog arrangement. Manifestly, it is so, judged 
by appearances, and the resuit of use aloue; it is, moreover, testiûed 
to be so by the experts on both sides. 

A decree will be entered accordingly. 
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JOHNSTON EUFFLER Co. V. AvERÏ MaCHINE Co.* 

(Circuit Court, S. D. New York. July 37, 1886.) 

1. Patents for Intentions — Invention — Impbovbment, Scopb of Patent fob. 

Where an invention is of an improvemeut upon a pre-existing machine, a 
patent for such invention covers only the particular improvement. 

2. Samb— No. 824,361, Construed. 

Letters patent No. 324,261, of August 11, 1885, to Allen Johnston, for aruf- 
fling 01 gathering attachment for sewing-machines, is for an improvement 
merely on a pru-existing machine, and while apparently good for its mechan- 
ism, it does not appear to be good beyond that. 

3. Same— ArquiESCENCB — Construction— Pkbliminabt Injtjnction Rbfusbd. 

A yattjnt which had been issued less than a year, held too récent to hav» 
acquired any settled construction by acquiescence, and, it never having re- 
ceived any construction by judgment or decree, and its construction being 
doubtful, a preliminary injunction to restrain the use of différent mechanism, 
alleged to infringe, refused. 

In Equity. 

John Dane, Jr., for plaintiff. 

E. A. West, for défendant. 

Whbeler, J. The orator moves for a prelimînary injunction to 
restrain alleged infringement of claims 7 and 8 and 10 and 11 of 
patent No. 324,261, dated August 11, 1885, and granted to Allen 
Johnston, for a rufHing or gathering attachment for sewing-machines. 
The seventh claim is for the combination with a ruffler-blade, mech- 
anism for reciprocating it, and means for regulating its stroke, and 
changing its forward limit, of additional independent means for regu- 
lating its forward iimit, substantially as described ; the eighth is for 
the same combination, including the ruffler frame, with a separator, 
and its attachments; the tenth is for a ruiïïing or gathering attach- 
ment, comprising, in combination with a ruffler-blade and mechan- 
ism for reciprocating it, regulating means for giving the adjustmenta 
mentioned in the seventh claim; and the eleventh is for such attach- 
ment, provided with a détachable separator, and comprising, also, in 
combination with the ruffler-blade, mechanism for reciprocating it, 
and regulating means for giving the tbree adjustments. The sepa- 
rator appears to operate with thèse rufflers precisely as with othej» 
kinds well known before the patent, and to add nothing to what is 
patented in the seventh and tenth claims by being made a part of 
the combination described in the eighth and eleventh claims. So, 
also, as to the addition of the ruffler frame of the eighth daim ; and 
the tenth claim is really the same as the seventh, so that the whole 
question now involved really resta upon the seventh claim. 

The spécification desoribes mechanism for reciprocating the ruf- 
fler-blade, and means for regulating its stroke, and the forward limita 

'Edited by Charles C. Linthicum, Esq., of the Chicago bar. 
v.28F.no.3— 13 
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of itB motion, and independent means for regulating it at its forward 
lirait. Tbe defendant's machines hâve the ruffler-blade, and means 
for regulating its stroke, and the forward limits of its motion, and 
independent means for regulating its forward limit. The mechan- 
ism and means of the défendant are, however, différent from those 
of the orator. The orator régulâtes the length of the stroke of the 
ruffler-blade by changing the position of an eccentric between stops, 
and régulâtes the forward limit of the stroke by a lever worked by a 
set-screw, which changes the Une of the points of contact of the op- 
erating lever. The défendant régulâtes the length of stroke by chang- 
ing the distance between the pivotai points of compound levers by a 
set-screw, and régulâtes its forward limit by changing the length of 
a set-screw against which the arm works to give the forward motion. 
Thèse mecbanisms and means accomplish the same results in ruf- 
fling-machines, but not in the same way. This invention is not the 
first of the ruffler, nor the first of a ruffler-blade, with a stroke ad- 
justable to the'fullness of the gathers desired, nor the first of an ad- 
justment of the forward limit of the stroke ; but it may be the first 
of mechanism to regulate the length of the stroke with référence to 
the fullness of the gathers, and the forward limit of the stroke with 
référence to the place of the needle at the same time. If so, it is an in- 
vention of an improvement merely on a pre-existing machine. The 
patent for the invention would oover what the inventer invented, which 
would be the particular improvement that he made. Railway Go. v. 
Sayles, 97 U. S. 554. He could hâve a valid patent, apparently, for 
the mechanism which he invented to give motion to the ruffler-blade, 
and adjust its stroke, and regulate its limit, but not, it would seem, 
for a ruffler having a blade with an adjusted stroke and regulated 
limit, nor for a combination of adjustments and limits, without réf- 
érence to the mechanism of the adjustments and régulations. Le 
Roy V. Tatham, 14 How. 166; O'ReiUt/ v. Morse, 15 How. 62. 
While the patent is apparently good for the mechanism, the défend- 
ant does not appear to use that, and the patent does not, on this ex- 
amination, appear to be good beyond that. 

The patent is too récent to hâve acquired any settled construction 
by acquiescence, and it bas never reeeived any construction by judg- 
ment or decree. Thèse considérations as to its soope stand so much 
in the way of granting a preliminary inju notion that this motion 
must be denied. Motion deuied. 
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Celluloïd Manuf'g Co. v. Ambeioan Zylonite Co. and others.' 
(Circuit Court, 8. D. Neio York. July 27, 1886.) 

1. Patents poe Inventions— Rehbarino Denied. 

On motion for rehearing, the former opinion (26 Fed. Rep. 692) reiterated, 
and a rehearing denied. 

2. Same— Invention. 

The prier décision proceeded upon the belief by the court that the pro- 
cess of the patent in suit (No. 156,353, of October 37, 1874, to John W. and 
Isaiah Hyatt, for an improvement in the manufacture of celluloid) produced 
a marked and bénéficiai change in the character of the product, and that the 
change was so great there must necessarily hâve been a material modification 
of the pre-existing process. 
8. Samb— Invention. 

Where the history of the improvement demonstrated that for nearly 20 
years inventive sltill of no ordinary character, and of différent persons. 
had been most earnest and persevering in the effort to produce such im 
provement, the patentability of the improvement when produced cannot bt 
doubted. 

In Equity. 

Horace, M. Rugles and Benjamin F. Thv/rston, for the pétition. 

Frédéric H. Betts, against the pétition. 

Shipman, J. This is a pétition for a rehearing of the above-entîtled 
cause, wbich was decided in March last. Celluloïd Manufg Co, v. 
American Zylonite Co.,' 26 Fed. Eep. 692. The défendants désire to 
reargue the question of patentability and infringement. I endeav 
ored, in my previous opinion, to state clearly the history of the art, 
and the effect wbich the improvement of the Hyatts had upon the 
character of celluloid, because the question of patentability dépends 
materially upon the position of the art at the date of the invention, and 
upon the resuit of the new method of manufacture. It was truly said 
by the senior counsel for the défendants, upon the argument of this ap- 
plication, that the prior décision proceeded upon the belief, ou the part 
of the court, that the process of the patent in suit produced a marked 
and bénéficiai change in the character of the product, and that the 
change was so great that there must necessarily hâve been a material 
modification of the pre-existing process. I believed, and still believe, 
that the record shows that, as the resuit of the patented process, un- 
certainty became certainty, and success followed imperfection, and 
that therefore a change which produced this resuit was most impor< 
tant. Prior to the invention of the Hyatts it was well known that 
spirits of camphor dissolved pyroxyline, and it was abundantly used 
for that purpose; but, as it was used, the product was either soft, or, 
if mixed with substances whereby it became solid, was unduly heavy 
and stony. That defective resuit was changed as a conséquence of 
the Hyatts method of using camphor, and although it is easy to argue 

'Bdited by Charles G. Linthicuni, Bsq., of the Chicago bar. 
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that everything tliat tbe Hyatts did was known before, and that tlie 
modifications which they made in the process of manufacture were 
trivial, yet the fact still remains that their process was the first that 
was actually successful in the long attempt to make an article which 
should be both attractive and useful. Upon this state of facts the 
law as to patentability can hardly be doubted, because the history of 
the improvement demonstrates that, from 1855 to 1874, inventive 
skill of no ordinary character, and of différent persons, had been 
most earnest and persevering in the effort to produce good celluloïd. 

If the plaintiff's process was of the character which, I think, the 
record discloses, the défendant cannot escape the charge of infringe- 
ment by the circumstance that it first abnormally dries the wet pulp, 
whereas the plaintifif first substantially or comparatively dries it, and 
then, after the pulp and the camphor hâve been mixed, expelà ail the 
remaining moisture. By such an altération of au important and val- 
uable process infringement is not avoided. 

The application for rehearing is refused. 



The Mary Morgan.* 
{District Court, E. B'. Pennsylvania. June 23, 1886.) 

1. Maritime Lien — Supplies and Repaiks — FoBBias Port. 

A New Jersey corporation owned the steamer Mary Morgan, which was 
registered at the port of Philadelphia, and ran between there and Wilming- 
ton, Delaware, touching at Bridgeport, New Jersey, and Chester and Marcus 
Hook, Pennsylvania. The président, secretary, and treasurer of the Com- 
pany resided at Chester, where the repairs were made and supplies f urnished 
under a contract with the président. Ileld that, as the repairs were made 
and the supplies f urnished under a contract with the owner, the presumption 
was that the crédit was given to him personally, and in the absence of proof 
of an express lien, none will be given. 

2. Same— Note in Payment. 

When a note has been taken in payment for repairs to a vessel, and judg- 
ment had thereon, and the vessel has heen taken in exécution under that judg- 
ment, and sold for less than will satisfy it, there can be no lien against the ves- 
sel for the balance. 
8. Bame— Debts Contracted bt Owner. 

Semble, that implied liens for supplies and repairs to vessels hâve not been 

extended to debts contracted by the owner, saving, perhaps, in exceptional 

cases, where it appears that the circumstances are such as to f orbid absolutely 

the presumption that the debt was contracted without a pledge of the vessel. 

4. Samb — Corporation, when Foreign. 

Quœre, would a corporation, chartered in one state, with a view to transact- 
ing business in another, having its property, office, and offlcers ail there, be, 
in the sensé involved, foreign to the latter state î 

In Admiralty. 

William Ward and H. E. Edmunds, for libelant. 

Morton P. Henry, for respondents. 

iReported by C. B. Taylor, Esq., of the Philadelphia bar. 
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BuTi.icR, J. Tlîis case is one of uimsual interest. Tlie vessel be- 
longed to the Bridgeport Steam-boat Comijany, incorporated luider 
the laws of New Jersey. It was enrolled in the collector's office at 
Philadelphia, and ran between Philadelphia and Wilmington, Dela- 
ware, touching at Bridgeport, New Jersey, and Chester and Mareus 
Hook, Pennsyivania. The debt was oontracted for altérations, re- 
pairs, and supplies obtained to fit it for a voyage or voyages, from 
Philadelphia to Savannah and back, in the winter of 1885, while nav- 
igation on the Delaware was interfered with by ice. The debt was 
contracted by the président of the company, who, with the treasurer 
and the secretary, resided at Chester, where the work was done, and 
supplies furnished. The company held ail its meetings (except an- 
nual meetings of stockholders) at Chester; and, so far as appears, 
transaeted the principal part, if not ail, of its business in this state. 
A note was given for the amount due, on which judgment was ob- 
tained in the common pleas of Delaware county, July 9, 1885. Un- 
der an exécution issued on this judgment, and another issued by Mr. 
Bickley, the vessel was sold by the sherifï for $5,000. The exécu- 
tion of Bickley, who became the purchaser, was before the libelant's 
in point of time; and whether the latter will be paid from the pro- 
ceeds of sale is undecided. The libelant claims payment, and is now 
contesting the question with Bickley, in the common pleas of Dela- 
ware county. 

Has the libelant a lien? The subject of implied lien, in the ad- 
miralty, is often a difificult and perplexing one. The principles upon 
which the doctrine rests are well defined and easily understood. 
Their application, however, lias been such as to create uncertainty and 
confusion. Impressed with the disadvantages attending such liens, 
— unregistered and secret, — tlje courts started out with a cautious 
and sparing application of the doctrine, limiting its opération to cases 
(or rather classes of cases) where the circumstances not only justify, 
but demand, the implication of a pledge. More recently, in apparent 
forgetfulness or disregard of the reasons on which this limitation was 
founded, its opération has been extended in some directions, and 
such a disposition shown to extend it in others, that the courts hâve 
corne to hesitate, and occasionaily disagree, respecting the true line of 
limitation. Liens are implied for necessary repairs and supplies, 
where the debt is contracted by the master in a foreign port. The 
implication is founded on the ship's situation and presumed neces- 
sities. The master representing the owner,, with authority to pledge 
the ship whenever his necessities require it, the law implies a pledge, 
where repairs are made or supplies furnished abroad, on his order. 

It will be observed that this statement confines implied liens for 
repairs and supplies to debts contracted by the master. The rule was 
so stated uniformly until within a récent period. Conklin, (volume 1, 
p. 80,) after defining it in similar terms, sa.ys : 
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"To guard against possible misapprehensioti it is proper tosay tliat no lien 
is ever implied l'rom contracts of the ovmer. It is only the contracts wliich 
the master enters into, in his character of master, that speciflcally bind the 
ship, or affect it by way of lien or privilège, in favor of the créditer. When 
the owner is présent, acting on his own behalf as such, the contract is pre- 
sumed to be inade with Mm, or on his ordinary responsibility, without a vie w 
to the vessel." 

In The St. Jago de Cuba, 9 Wheat. 410, the court says : 

"The whole object of givirig admiralty process and priority of payment to 
privileged creditors la to f urnish wings and legs to get home for the beneflt 
of ail concerned. It is not in the power of any one but the ship-master— wot 
the owner himself — to gi ve tliese implied liens on the vessel. The law marine 
attaches the power of pledging or subjecting the vessel to material-men, to 
the office of ship-master. The necessities of commerce require that, when 
lemote from his owner, he shall be able to subject the owner's property to 
that liability, without which it is reasonable to believe he will not be able to 
pursue his owner's interests. When the owner is présent the reason oeases, 
and the contract ia inferred to be with the owner himself, on his ordinary re- 
sponsibility, without a vievv to the vessel. " 

In Thomas v. Osborn, 19 How. 22, the chief justice says: 

"Now, if Leach is to be regarded as ovmer for the time, then, by the mari- 
time law, the repairs and supplies furnished at his request are presumed to 
hâve been furnished upon his personal crédit, unless the contrary is shown; 
and in that view of the subject Loring & Co. [the libelants] hâve not, and 
never had, any lien on the vessel. But if, on the contrary, Leach isto be re- 
garded as the master, and as making the contract by virtue of his authority, 
over the bark in that character, then the repairs and supplies in a foreign 
port, if necessary to enable the vessel to proceed, are presumed to hâve been 
made on the crédit of the vessel, unless the contrary is shown. It is imma- 
terial that this is found in a dissenting opinion. ïhere was no question re- 
specting the law. The disagreement was about facts, — the relation which 
Leach bore to the vessel." 

Justice Cdrtis, speaking for the court, in the same case, said : 

"It is true, it [the implied lien] does not exist in a place where the owner 
is présent. But this doctrine cannot be safely extended to the case of an 
owner ^ro hac vice, incommand of a vessel. Practically, his spécial owner- 
ship leaves the en terprise subject to the same necessities as if the master was 
merely master, and not the charterer." 

In The GrapesJiot, 9 Wall. 136, the rule ïb similarly stated. 
In The Lidu, 10 Wall. 203, Justice Clifford says : 

"Viewed in any light, it is clear that the necessity for crédit must be pre- 
sumed, where it appears that the repairs and supply were oi-dered by the mas- 
ter alone, and were necessary." 

In The Emily Sowclen, 17 Wall. 667, the court says: 

"The presumption is, in the absence of fraud, that where allowances are 
made to a captain in a foreign port, to pay for necessary repairs and sup- 
plies to enable his vessel to prosecute her voyage, they are made on the crédit 
of the vessel." 

In The Mary Bell, 1 Sawy. 135, where the master was owner also, 
a lien for repairs in a foreign port was implied, because, as the court 



THE MARY MORGAN. 199 

Leld, the contract was with him as master. But for this, the lien 
would hâve been deuied. 

In StephcHsoii v. 'The Frances, 21 Fed. Eep. 715, and The Norman, 
6 Fed. Kep. 406, the doctrine of implied lien for repairs .and supplies 
is similarly stated. 

The notion of extending it to debts contracted by the owner is of 
récent origin. The wisdom of so extending it is oertainly open to 
grave doubt. Why should it be thus extended? The owner, being 
présent, may authorize an express lien. He is hampered by no 
question of authority. If willing to hypotheoate bis vessel, he can 
agrée to do so. Such an agreement removes ail room for spécula- 
tion and uncertainty. If the creditor does not require this, why 
allow him to set up an implied hypothecation, — a pledge, to be im- 
plied or not, as the court may understand and construe the circum- 
stances ? It is within bis power to avoid ail doubt and uncertainty, 
— ail necessity for appealing to inferences, — and consequently ail 
danger of mistake. If it be said the master, also, may contract 
specifically within the limited scope of his authority, it may be an- 
swered that while this might hâve been a sufficient reason for deny- 
ing the implication of a pledge even for bis debts, it oertainly is not 
for extending the doctrine to those of the owner. 

Nevertheless, it is asserted in several récent cases that a lien 
may be implied for such debts contracted by the owner, and in one 
instance, at least, it is so decided. I find no case in which the su- 
prême court bas so determined. In The Guy, 9 Wall, 758, the debt 
was contracted by the owner. The court allowed the lien, without, 
however, entering into any discussion of this question, which does not 
appear to hâve been raised. The only point considered was whether 
an acceptance taken for the debt, discharged the lien. The facts are 
insufficiently reported. A référence to the opinion of the court below 
(1 Ben, 115) shows that the évidence proved the existence of an ex- 
press lien. The court so found, in terms; and it is in this view of 
the facts that a lien was allowed. 

In The Kalorama, 10 Wall. 214, it is said by Justice Cliffoed that 
a lien may exist for such a debt of the owner. It must be inferred 
that an implied lien was intended by the terms used, because it could 
not be questioned that an express lien might exist, The question, 
however, was not in the case; and the judge concludes by saying so. 
"It is quite clear," he remarks, "that the repairs were made and sup- 
plies furnished with an express understanding between the parties that 
they were so made and furnished on the crédit of the vessel." With 
this explanation the case loses ail importance, exoept such as may 
attach to the obiter dicta of an eminent judge. 

In The George T. Kenip, 2 Low. 477, decided in 1876, by the dis- 
trict court for Massachusetts, the question was distinctly presented. 
No discussion of the subjeet is found in the opinion. The lien waa 
allowed, the court saying, simply : 
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"It was formerly held that if the owner is présent no lien will be iniplied. 
• * * It is not now the law that the présence of the owner, in a foreign 
port, precludes the possibility of a crédit to the vessel, by the gênerai mari- 
time law. This assumption was expressly overruled in The Guy, 1 Ben. 112; 
S. C.9 WaU. 758; The Kalorama. 10 Wall. 204." 

Thèse authorities certainly support the proposition that a lien for 
Buch debt of the owner is "possible," as hère stated. No one bas 
ever questioned that an express lien may exist wherever the owner 
chooses to create it. It was an iniplied lien, however, of which the 
court was speaking, and the cases cited, as we hâve seen, do not sup- 
port (in my judgment) the conclusion reached. I find no other case 
in which the question can properly be said to hâve been so decided. 
In 1883 it arose in The Frances, (above cited,) and, after deliberate 
considération, the court held that "a known owner, who obtains sup- 
plies in a foreign port, not being master, deals presumptively on his 
Personal crédit, and no lien will be implied, unless the libelant satis- 
fies the court that there was a common understanding that the ship 
should be bound." In other words, unless the libelant proves an 
express lien. The Metropolis, 8 Ben. 19, is to the same effect. 

This review has satisfied me that the doctrine of implied lien for 
supplies and repairs has not been extended to debts contraeted by the 
owner, — saving, perhaps, in exceptional cases, — where it appears 
that the circumstances are such as to forbid, absolutely, the pre- 
Bumption that the debt was contraeted without a pledge of the vessel. 
In other words, that the presumption of reliance upon the owner's 
Personal crédit still exists, and will prevail, until (at least) such 
pressing circumstances of necessity are shown as demand a conclu- 
flion that the vessel was pledged; as when she is in distress, distant 
from home, and the owner actually without crédit. 

Now, repeating the inquiry, was the Mary Morgan subject to lien? 
Was she in a foreign port ? Her owner was a New Jersey corpora- 
tion. If the statement went no further, she was foreign to Ohes- 
ter. Her owner was, however, engaged in business hère, and seems 
to bave had little elsewhere. The principal corporate officers resided 
hère, and hère the meetings of the corporation were held. Hère, too, 
the vessel was registered, and the port was visited by her daily. 
What influence should thèse f acts exert ? Do they or not show the 
owner to bave had a virtual résidence in Pennsylvania ? A corpora- 
tion cannot change its citizenship under the fédéral laws. This, 
however, is not the point involved. If a corporation be chartered in 
one state, with a view to transacting business in another, having ita 
property, office, and officers ail there, would it (in the sensé involved) 
be foreign to the latter state ? Could the doctrine of implied lien be 
invoked for repairs and supplies obtaiued for its vessels there ? Sup- 
pose a merchant of Philadelphia has his home across the river in 
New Jersey, — his stores and property ail being hère, — would hia 
vessels, on their return voyages, be treated as foreign to this port. 
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and subject to implied lions for repairs and supplies? Would not 
Buch an application of the doctrine ignore the reasons on wliicb it 
rests ? The owner would be liable to suit, and his property to ex- 
écution, hère; and hère would be the seat of his financial standing 
and crédit. The case supposed, however, goes somewhat beyond the 
facts of our case. Whether the Mary Morgan should be regarded as 
foreign may be open to doubt. In the view I entertain of the case 
the question need not be decided. 

The debt was contracted by the owners. The presumption, tbere- 
fore, is that crédit was given to them personally. This presumption 
must stand, at least, until answered by évidence sulficient to repel it. 
I bave failed to discover any such évidence in the case. There was 
no agreement for a lien, nor was there anything in the situation of 
the vcssel or her owners, at the time, to justify the conclusion that a 
pledge was mutually intended. Eegarding the owners as foreign, 
they were nevertheless very near neighbors of the libelant; and, pre- 
sumably, as well known financially, as if résidents hère. It is not 
important that Mr. Parker testifies that he did not know the corpora- 
tion. He was unaware, even, that its home was not hère. Doubtless 
he supposed it was. He knew its principal ofïicers ail resided hère, 
that the vessel was registered, and its business was transacted hère. 
So far from showing that the vessel was in distress, the owners witbout 
crédit, and a pledge of the property consequently necessary, the cir- 
cumstances would seem to show, very plainly, that no such necessity 
existed. Not only was the vessel in a familiar port, but so near home 
that she had only to cross the river to get there. Nothing stood in the 
way of her doing this ; nor is there anything to iudicate that the repairs 
and supplies could not hâve thus been obtained on the usual crédit in 
such cases. There was nothing, therefore, in the situation to demand 
a pledge of the vessel, and consequently nothing to repel the pre- 
sumption of crédit to the owners alone. That the account is eharged 
to the vessel is unimportant. This was doubtless the result of busi- 
ness habit. Nor is it important that the libelant may hâve con- 
templated a lien. What he contemplated, without expressing to the 
owners, does not affect the latter. It is quite probable, notwithstand- 
ing what Mr. Parker says, that a pledge was not thought of by 
any one. In any view, it was clearly uunecessary to the libelant's 
safety. Why, fhen, should it hâve been thought of? Under the 
laws of Pennsylvania the libelant was entitled to hold the vessel 
until paid, and the existence of this statute accounts for the habit of 
charging referred to. The omission to hold the vessel under this 
statute, which afforded an ample, simple, and entirely certain security 
and remedy, indicates quite clearly that the crédit of the owners alone 
was relied upon ; that an admiralty pledge was not thought of . The 
vessel was not, therefore, in my judgment, subject to a lien. 

If she was, however, I think it was discharged by the subséquent 
Bheriflf's sale. The aeceptance of a note or other similar obligation 
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for tlie daim, would not hâve worked this resuit. Whetlier proceed- 
ing to judgment for it would, bas been doubted in a similar case. 
Tlic Kaloraina, 10 Wall. 219. A sale, bowever, of the vessel, is quite 
a difïerent thing. I oan recall no instance in wbich a créditer may 
ssU bis debtor's property a second time for the same débt. He in- 
vites the public to purchase, proposing to take the proceeds wbile the 
purchaser takes the property. How can he afteiwards, in effectj 
claim the property also ? It seems to me that no authority for this 
proposition can be needed. Probablyno direct authority existe; for 
it is unlikely that such a question bas arisen. The instances most 
nearly analogous are those of mortgage and mechanic's lien creditors 
who sell the property bound, on judgment subsequently obtained, 
■without référence to the lien, for the same debt; where it is held that 
the sale diseharges the lien, though the debt may remain unpaid. 
Somewhat similar is the case of avendorwho holds the légal title as 
sscurity for purchase money, and sells the land on a judgment ob- 
tained for the same debt. Although the proceeds may be insuificient 
to pay him, bis hold upon the land is gone. 



The City of Alexandeia." 

Vega and others v. The City op Alexandria. 

{Circuit Court, 8. D. New York. July 16, 1886.) 

Cabrikrb — Op Qoods bt Vessbl — Damage to Cargo — Liabilitt op Vbbsbi. 

FOR Négligence of Ltghteb — Authority to Bind Vessbl. 

A vessel may be bound for the saf e carriage of cargo before it is actually 
laden on board. Authority to accept delivery for and to bind tlie vessel may be 
conferred by an express grant, or the conduct and relations of the parties may 
establish such an apparent authority that the carrier will be estopped from 
denyihg its existence to a shipper who has been misled thereby. 

Appeal from the district court for the Southern district of New York. 
Eeported 23 Fed. Eep. 826. 

Libel in rem by a shipper, for damage to cargo while being trans- 
ported in lighter to the vessel's anchorage. The issue involved two 
questions: (1) Whether the accident was occasion'ed by the négli- 
gence of the lighter, or by périls of the sea; (2) whether the steam- 
ship was responsible for the négligence of the lighter. 

Butler, Stillman é Huhbard, for Vega and others. 

A. Oldrian Laller, for the City of Alexandria. 

Wallace, J. The libelant's tobacco was injured while being car- 
ried from the Caballeria wharf, Havana, to the steam-ship, on a 

'Eeported by Théodore M. Etting, Esq., of the Philadelphia bar. 
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ligliter belonging to Mendez & Co. The questions in controversy 
are — First, wbetlier the accident was occasioned by the nejrligence of 
the lighter, or by a péril of the sea; and, secondly, whether the steam- 
ship is respon&ible for the négligence of the lighter. 

As to the first question, the case for the libelants is so plain as to 
be almost free from doubt. Three hundred and ninety-nine baies of 
tobacco, very dry and slippery, were taken on the lighter, to be car- 
ried about a half mile, this being the distance from the wharf to the 
steam-phip, which was then lying in the harbor. They were piled in 
six tiers, three of which were above the gunwale, and extended eight 
or nine feet above, and were whoUy unprotected. As the lighter pro- 
ceeded under sail she encountered a slight puff of wind, which caused 
her to careen slightly, and 86 baies slipped oiï into the water. The 
fact tbat nearly a quarter of the cargo slid off into the sea, when the 
lighter "only tipped a little," (to quote the testimony of one of her 
owners,) is of itself enough to indicate that there was négligence of 
the rankest kind, either in putting on board much more cargo than 
could be safely carried on the lighter, or in failing to protect the baies 
by proper lashing. An attempt is made, in défense of those in charge 
of the lighter, to show that the cargo was loaded in the customary 
way practiced in Havana as to quantity, and as to the means for secur- 
ing the cargo. This défense succeeded in the district court, no évi- 
dence having been introduced there on the part of the libelants to 
controvert the alleged usage. If this usage were shown to prevail, it 
would prove that the lightermen of Havana are habitaally careless 
and reckless in the conduct of their business ; and it would seem in- 
crédible that an intelligent community would tolerate, much less 
sanction, as an established usage, the practice of loading valuable 
cargoes in such a way that whenever the vessel meets a passing breeze 
a large part of the cargo is liable to be lost overboard. Slight évi- 
dence ought to sufSee to overthrow the existence of such a usage. 

Evidence bas been introduced upon this appeal whieh satisfaotorily 
shows that the cargo was piled upon the lighter excessively high ; 
that, in such a trim, it could only be transported safely by a lighter 
not under sail, but in tow of a tug; and that it is customary at 
Havana to protect such a cargo by lashing the baies to the lighter. 

The more debatable question is whether the lighter, while trans- 
porting the libelants' tobacco, was in the service of the steam-ship, 
60 that delivery of the cargo to the lighter was a delivery to the 
steamer. The libel allèges that the libelants, on the tenth day of 
March, 1882, caused 399 baies of tobacco to be delivered to the 
steamer at Havana, for transportation to the port of New York, in 
good order and condition; that thereafter the steamer issued a bill 
of lading to the libelants, agreeing to convey the tobacco to the city of 
New York, and deli^'er it to the libelants in like good order and con- 
dition; and that there was a breach of the agreement, in that 86 of 
thèse baies were thereafter delivered to the libelants in a damaged, 
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and neai'ly wortbless, condition. The answer admîts that wliile the 
steamer Mas lying in the port at Havana there were delivered to the 
said steamer, for transportation to New York, 399 baies of tobacco, 
and that thereafter the agents of the steamer issued, on behalf of the 
steamer, a bill of lading therefor, to which référence is made for the 
contents thereof. The answer then allèges, afBrmatively, that before 
the tobacco was delivered to said steamer, and while the same was 
in transit from the shore to the steamer, 86 baies were damaged by 
a péril of the sea, or otherwiae, and that thereafter the bill of lading 
referred to was delivered, in which, by an oversight or mistake, the 
injury to said 86 baies was not specified, and that this fact was 
known to the libelants when they received the bill of lading. 

The proofs show that on the morning of March 10, 1882, the libel- 
ants, through their agent at Havana, applied at the office of Todd, 
Hidalgo & Co., the agents for the owners of the line of steam-ships 
of which the City of Alexandria was one, for transportation of 399 
baies of tobacco to New York. The steamers of the line never corne 
up to the wharves of Havana, but lie at anchor about half a mile from 
the Caballeria wharf, and ail merchandiseis taken to them by lighters. 
Persons desiring to make shipment by the line apply at the office of 
the agents, and the agents, if the application is assented to, issue to 
the shipper a shipping order, consisting of two parts, — one part con- 
taining an order addressed to the purser of the steamer to receive the 
goods, the other containing a form of receipt to be signed by him 
upon receiving the goods. Mr. Todd, of Todd, Hidalgo & Co., was a 
partner at the time, and had been for many years, of the firm of 
Mendez & Co., which firm was the owner of a large number of light- 
ers. For several years it had been the course of business between 
shippers at Havana (ineluding the libelants) and the agents for the 
steam-ship line for the shippers to deliver the shipping orders received 
from Todd, Hidalgo & Co. to Mendez & Co., or their employés, and 
Mendez & Co. would sign the receipt part of the order, and deliver it 
to the shipper, who thereupon, after delivering it to Todd, Hidalgo & 
Co., would receive from them a bill of lading in behalf of the steamer. 
Exceptionally, shippers would send their merchandise on board the 
steamers by lighters other than those of Mendez & Co., but Mendez 
& Co. seemed to hâve been understood by the mercantile community 
at Havana to be the recognized lighterers of the steam-ship company, 
and the libelants had uniformly caused their goods to be delivered to 
them, The lighterers at Havana hâve a uniform tarif of rates, and 
it was customary for the steam-ship company, when merchandise was 
delivered to their steamers by Mendez & Co., if lighterage had not 
been paid by the shipper, to pay the lighterage, and add it as a dis- 
tinct item to the charges to be coUected with the freight of the con- 
signée. 

On the occasion in question the agent for the libelants, after re- 
ceiving the shipping order, caused it to be delivered to Mendez & 
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Co., and Mendez & Co. signed the receipt, and it was delivered to the 
libelants" agent. This receipt acknowledged the réception on board 
the City of Alexandria of the 399 baies of tobaceo in good order and 
condition. While the tobaceo was being transported by the lighter 
from the wharf to the steamer the 86 baies were damaged in the 
manner which has been stated. The same afternoon the agent of 
the libelants was notified of the accident. The next morning he 
called on Todd, Hidalgo & Co. They claimed the loss occurred by a 
péril of the sea, and that the libelants could recover the loss of the 
insurers of the cargo. They proposed to give the libelants a clean 
bill of lading for the 399 baies, and to assist them in obtaining pay- 
aient from the underwriters. The libelants' agent insisted that the 
libelant should be compensated for the loss, but consented to make a 
claim against the Switzerland Marine Insurance Company, the un- 
derwriters. Under thèse circumstances Todd, Hidalgo & Co. executed 
the bill of lading referred to in the libel and answer, acknowledging 
the receipt of 399 baies upon the steam-ship in good order, and un- 
dertaking to deliver the same to the libelants at New York. The 
libelants did not pay the lighterage. Nothing was said about it by 
any of the parties, and the amount was added to the freight by the 
agents for the steamer on the bill of lading, in the customary way. 
Upon the arrivai of the steamer in New York the libelants, with the 
participation of the owners of the steam-ship, made a claim against 
the insurers. There was no représentation, however, that the loss 
occurred after the tobaceo had been actually put on board the steamer, 
but the fact that the tobaceo was injured by falling overboard while 
on the lighter was stated to the insurers. The insurers repudiated 
liability for the loss. Thereupon this suit was brought. 

If the delivery of the tobaceo to the lighter was équivalent to a de- 
livery to the owners of the steamer, the steamer is liable in rem, not- 
witbstanding the loss occurred before the tobaceo was actually laden 
on board. This proposition is not open to discussion, upon the au- 
tbority of Bulkley v. Naumkeag Steam Cotton Co., 24 How. 386. The 
only distinction in the facts between that case and this is that there 
the lighter was employed by the master of the vessel to transport the 
goods to the vessel from the wharf. The loss took place by an ex- 
plosion on the lighter, which threw the goods into the water, and sub- 
sequently the master of the vessel, with knowledge of the facts, signed a 
clean bill of lading for the whole quantity of goods. The suprême 
court held that the vessel was bound from the time of the delivery of 
the goods by the shipper and acceptance by the master; that the de- 
livery to the lightermen was a delivery to the master; that the trans- 
portation by the lighter to the ship was the commencement of the 
voyage in exécution of the contract the same in law as if the goods 
had been placed on board the ship instead of the lighter ; and that 
the lighter was simply a substitute for the ship for this portion of the 
service. 
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Inasmuch as the master is but the agent for the owner of tlie ves- 
sel, this case cannot be distinguished from the case cited, if the own- 
ers themselves authorized the libelants to deliver their goods to the 
lighters of Mendez & Co., and hâve treated such a delivery as a de- 
livery to their steamer. It is to be observed, not only that for many 
years the owners, tbrough their agents, Todd, Hidalgo & Co., hâve 
allowed Mendez & Co. to reçoive goods from shippers, to be taken by 
lighters to the steam-ships, and sign receipts representing the goods 
as actually received by the steam-ships, but they hâve also allowed 
their agents to give bills of lading as though the goods were actually 
on board a specified steam-ship, although they were only in the cus- 
tody of Mendez & Co., as lightermen. To such an estent has this 
practice been permitted to prevail as to give rise to a gênerai under- 
standiug on the part of shippers dealing with them at Havana that 
Mendez & Co. were the authorized lightermen for the steam-ship Une, 
and that goods delivered to them were in the custody of the steam- 
ship by which they were to be transported. Under such circumstances 
it would seem to be immaterial whether the lightermen were acting 
for the owners under any distinct arrangement with them, or whether 
the owners had any pecuniary interest in the business of the lighter. 
It suffices that the owners held out Mendez & Co. to the public as 
intrusted with authority by them to accept the delivery of goods, and 
receipt for the goods in behalf of the steam-ships, and as to those 
who, like the libelants, acted upon the faith of such apparent 
authority, the owners are estopped from disputing the existence of 
the authority exercised, It would not seem doubtful that after a 
shipper had delivered goods to Mendez & Co., parsuant to a con- 
tract with Todd, Hidalgo & Co., for their transportation by a par- 
ticular steamer; had received a receipt from Mendez & Co. in behalf 
of the steamer; had presented that receipt to Todd, Hidalgo & Co., 
and received a bill of lading in behalf of the steamer, — there would 
be a lien upon the goods for freightin favor of the steamer, although 
the goods had not actually been put on board. They could not be 
heard to say that they had not parted with the cnstody of their goods, 
and delivered them in part performance of the contract for trans- 
portation to the steam-ship. If so, reciprocally, there would be a 
lien against the vessel in behalf of the shipper for the privilèges of 
the contract. 

The spécial circumstances of the présent case fortify the position 
of the libelants, and place their rights upon a sound foundation. 
After ail the facts were known, the agents for the owners recognized 
the delivery of the tobacco to the lightermen as a delivery to the 
steam-ship, by signing the bill of lading. The answer does not 
challenge the authority of Todd, Hidalgo & Co. to sign a olean bill 
of lading, but the owners, having full knowledge of the facts when 
tueir answer was interposed, assert, in substance, that the contract 
is not obligatory, because it was made by their agents through over- 
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fiight or mistake, before the tobacco was delivered to the steamer. 
Their position upon the record is a ratification of the conduct of 
their agents, because they do not attempt to repudiate their acts, but 
seek to excuse them by a falsehood. 

The libelants are entitled to a deeree, with eosts of this court, aud 
of the district court. Their loBS .seems to hâve been estimated in the 
sum of $4,669, upon an appraisal made by the underwriters. If a 
deeree for this sum, with interest, is not satisfactory to either party, 
there wHl be a référence to a commissioner to assess damages. 



ToB CiTî OF Mexico. (CuKTia and others, intervening, etc.) 
{District Court, D. Florida. April 19, 1886.) 

1. Seamek— Wages— Lbavinq Vessbl— Forfbitube. 

Wages are not liable to forfeiture for leaving a vessel, by direction of a 
consular agent, on account of a report made by them as to the character of 
the voyage, and protest against proceeding. 
8. Bame— Acts of CoNstJL. 

Seamen cannot be held responsible for the action of a consul when they 
hâve truly reported the f acts of a case, although the final décision may not 
sustain his action. 
8. Same — Illégal Voyage— Knowledge of Seamen. 

Where seamen hâve been ignorant of the cha;racter of an illégal voj^age, 
and innocent of Icnowingly participating in the wrong, their wages will be 
paid, although the vesàel may be forfeited. 

Forfeiture. Petitioners in person. 

G. Bowne Patterson, for the City of Mexico. 

L. W. Bethel, Dist. Atty., for the United States. 

Locke, J. This vessel being libeled for forfeiture, and in charge 
of the marshal, and the time for which the crew had shipped having 
expired, they hâve intervened by pétition for their wages; and, al- 
though the main case has not been heard, it is deemed important that 
the question should be determined without delay. 

It is admitted that the petitioners shipped at the dates and the 
rates of wages alleged, but it is claimed, in défense, that the vessel 
was proceeding upon a legitimate voyage, and it was but the unfounded 
timidity and suspicions of the ciew that caused them to make such 
représentations to the consul at St. Andrews and give such évi- 
dence, as led to the seizure of the vessel. It is also charged that 
they deserted the ahip, and refused to proceed after she had cleared 
for Kingston, and was about to continue the voyage; that since they 
left the ship they bave rendered no bénéficiai service to the owners, 
nor has it been in their power to discharge them, as the master has 
been nnder arrest, and the ship in charge of officers of the govern- 
ment. 
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The évidence shows that the crew, being satisfied by the déclara- 
tions, conversations, and conduct of the passengers on board, and 
the control they had over the vessel, that they were engaged in an 
illégal voyage, made a formai protest to the consular agent at 8t. 
Andrews against proceeding, who ordered them ashore, and an in- 
vestigation was had, under oath, before the consul, whieh resulted 
in the crew's being sent on board again, and his advising the seizure 
of the vessel, which was made, and she brought into port, and libeled 
for forfeiture. Upon her arrivai she was placed in quarantine, where 
she was detained some time, since which the petitioners hâve re- 
mained on board attending to their regular duties. 

The ancient maxim that "freight is the motherof wages" does not 
hold good to the extent that the pay of the seamen should dépend 
upon the profits of the voyage, nor the benefits arising to the owners. 
Where 'the contract of shipment and performance of the service is 
proven, it is for the claimants of the vessel to show that the wages 
were never earned, or were forfeited. A désertion, to forfeit wages, 
must be unjustifiable and inexcusable. It must be a voluntary, in- 
tentional abandonment of the vessel, and so adjudged by the masier, 
and entered in the log-book. There appears no such désertion in 
this case; the leaving of the vessel was upon the advice, and by the 
direction or order, of the consul, It is the duty of consuls and con- 
sular agents to listen to complaints of seamen, and, when they appear 
reasouable, investigate them, and take such action as the case may 
demand, After the matter has been fairly submitted to a consul, 
and the facts truthfully stated, public policy forbids that a seaman 
should be held responsible by the forfeiture of his wages if, upon a 
final hearing, the décision of the consul should not be sustained; 
espeeially where the vessel is charged with a violation of law in pro- 
ceeding on an illégal voyage. In order to justify the granting of 
wages as against a forfeiture, in such a case, the seaman must be 
ignorant of the character of the voyage, and innocent of any partici- 
pation in the wrong; and he cannot be held accountable for the 
positive correctness of his surmises or suspicions before hecan make 
them known to the ofBcer whom it is his duty to inform. In this 
case the seamen's wages can neither dépend upon the earnings of the 
voyage, nor upon the propriety of the action of the consul and seizing 
officer, oven if the facts should be considered insufficient to justify a 
forfeiture. The payment of wages must be considered as a portion 
of the damages necessarily attendant upon the seizure, the settle- 
ment of which will dépend upon the final détermination of the main 
case. When the seamen are ignorant of the character of the voyage, 
and innocent of any illégal participation in it, although the vessel 
may be liable to forfeiture, their wages will be paid in préférence to 
the claim of the government. 

Let judgment be entered for the amounts proven. 
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Levy, Jr., V. City of Shrevepoet. Hackett v. Same. Leonaed v. 
Same. Horan v. Same. Mo Williams v. Same. Herold v. Same. 
BuoKNER V. Same. Geagaed v. Same. Ford v. Same. Carter v. 
Same. Parsons v. Same. Eobinson v. Same. Holmes v. Same. 
EiGGS V. Same. Harris v. Same, Hicks v. Same. 

(_Cm-cuU Court, W. D. Louisiana. February 10, 1886.) 

1. Courts — United States Cibcuit Courts — Jubisdiction — Obligation of 

Contracts — Constitution op Louisiana, Akt. 209. 

Where the complainants brought suit in the United States circuit court, 
alleging tliat article 209 of the Louisiana constitution, limiting municipal tax- 
ation for ail purposes to 10 mills on the dollar of valuation, rendered it im- 
possible for a city to raise sufflcient money by taxation, beyond its alimony, 
to pay the indebtedness on certain bonds issued before the adoption of said 
article, and asked the court, therefore, to déclare said article null and void.as 
conflicting with that provision of the constitution of the United States which 
forbids states from passinglaws impairing the obligation of contracts, held, 
that the United States circuit court had not jurisdiction of the case until it 
had been judicially determined that the complainants had demands whioh 
they were entitled to enforce against the city, and that article 209 of the con- 
stitution of Louisiana stood in the way of such enforcement. 

2. Judoment — Mbthod op Bnporcino Pixed bt Law — United States Courts. 

The methods and remédies for the enforcement of judgraents rendered in 
suits at law in the courts of the United States are flxed by law, and cannot be 
affected by thé opinion of a judge and jury injected into a judgment. 
S. United States Courts— Jurisdiction— Question op. 

Where a-suit is brought in the circuit court of the United States between 
citizens of the same state, as a suit "arising under the constitution or law» 
of the United States, " the case must show a question that does arise, or will 
necessarily arise, under the constitution or laws of the United States, and not 
one that may or may not arise. 

The above cases are submitted to the circuit judge as alike in ail 
particulars, the judgment in one to be the judgment in ail, and ex- 
ceptions and answers and agreed statement of facts are the same in 
ail. 

The following is a sample pétition, to-wit : 

The pétition of Simon Levy, a résident of Caddo parish, Louisiana, with 
respect, représenta that the city of Shreveport, a municipal corporation, 
created by the state of Louisiana, situated in the parish of Caddo, in said state 
of Louisiana, in the Western district of Louisiana, and within the jurisdic- 
tion of this court, is justly indebted to him in the sum of $1,000, with 8 par 
cent, per annum interest thereon, from the first day of October, A. D. 1869, 
until paid, for this, viz.: 

On tiie third day of June, A. D. 1869, the said city, in order to raise mean» 
for makiiig improveuients upon its streets, wliarves, etc., through its couiicil, 
enacted an ordinance providing for the issuance of 200 bonds of oaid city, 
each for the sum of $1,000, bearing interest at the rate of 8 per cent, per an- 
num, payable to bearer, 10 years after date; and also providing for levying 
and collecting annually a tax sufflcient to pay the interest on said bonds; and 
also for a sinking fund out of which to pay said bonds as they matured, — ail 
of which will be seen, by référence to an aathentic copy of said ordinance 
hereto annexed as part hereof, marked "A." Petitioner avers that there- 
upon said bonds were engraved, prepared, and signed by oiHcers of said city, . 
in accordance with therequirements of said ordinance. 

Petitioner avers, f urther, that subsequently, and by various ordinances of 
v.28F.no.4— 14 
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its council, said city provided for the improveraent of its streets, avenues, 
wharves, etc., and particularly for the improveraent of Commerce, Milam, 
Crockett, and Texas streets, and Texas avenue, and of the wharf of said city; 
and entered into contract with sundry persons, among others, M. Btier, Will- 
iam Robson, D. J. Elder, the Shreveport City Bailroad Company, and with 
varions otlier citizens and property holders of said city, to hâve said improve- 
ments made at a stipulated priée, — ail of which is shown by authentic copies 
of said ordinances and contraets hereto annexed as part hereof, marked 
* * *. Petitioner avers tlje improveraent and work so contracted for were 
made and were done by said contractors, were accepted by said city, inured 
greatly to its beneflt, and were well worth the amount which the said city 
had bound itself to pay therefor. 

Petitioner avers, further, that the said city, in évidence of its indebtedness 
for the said work and improvements, so as aforesaid done and made, issued 
and gave to the said M. Baer, William Kobson, D. J. Elder, and to sundry 
other citizens of Shreveport, a number of said bonds, so as aforesaid author- 
ized by the ordinance of June 8, 1869; and, among others, bond No. — , 
which is hereto annexed and made part hereof. Petitioner avers, further, 
that he acquired said bond from M. B. Baer (to whom same was issued) be- 
fore maturity, and for a valuable considération; that for several years said 
city paid to said Baer, and to your petitioner, the interest due thereon, and 
by many ordinances repeatedly recognized its indebtedness to him, petitioner. 
He allèges, furtiier, that the said city has failed and ref used to pay its in- 
debtedness as evidenced by said bond, and remains indebted for the work 
done bysaid Baer, as hereinbefore set forth, and that petitioner is subrogated 
to ail thé rightsahd actions of said Baer against said city. Petitioner allèges 
that ail ordinances atid contraets of the city hereinbefore referred to vyere 
legally and properly passed and entered intp afterfull compliance with ail re- 
quirements of law. Petitioner further allèges that the obligation of thesaid 
city to pay its -indebtedness, as hereinbefoie set forth, was confirmed by the 
charters of said city, granted by the state of Louisiana, A.D. 1871 and A. D. 
1878.. He allèges amicable demand in vain. 

Petitioner allèges, further, that the laws of the state of Louisiana, so far 
as same had any bearing on, or relation to, the contract hereinbefore set up, 
and to the rights and obligations therefrom resulting, were, by implication 
and opération of law, a part of said contraets; and there was an implied con- 
tract betwen said city and tlie contractors tliat, in the event of a failure on 
the part of tlie city to comply with the terms of said contraets, the obliga- 
tions thereof raight be judicially enforced. Petitioner avers that the law of 
Louisiana, at the date of the contraets, provided adéquate remedy for the en- 
forcement of ail right thereunder arising; but petitioner allèges that article 
209 of the constitution of Louisiana, adopted July 23, 1879, has impaired the 
obligations of said contraets, by destroying ail remédies for the enforceraent 
ofsame, in this, viz., by limiting municipal taxation througliout said state, 
for ail purposes whatever, to 10 mills on the dollar of valuation. 

Petitioner represents tiiat the assessed valuation of ail property subject to 
tax by said city is less than $1,500,000; that the tax thereon, as limited by 
said article 209, is less than $15,000; that the amount which the city is au- 
thorized to levy for license tax on trades, professions, and occupations does 
not exceed, for any one year, the sum of $7,500; that the said city has no 
property which can be seized under exécution, and no revenues except such 
as are derived from taxation; that the entire revenues of said city, for any 
one year, do not exceed the sum of $30,000, an amount not more than suffl- 
cient for its alimony, and which must be appropriated for that purpose; and 
that, in conséquence of said constitutional limitation, if same be valid and 
operative, no means exist under the law of Ijouisiana by which said city can 
raise funds wherewith to pay, or be oompelled to pay, its past debts. 
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rctitioner allèges said article 209, so far as same limits municipal taxation, 
is as to him nuU and void, because it violâtes the constitution of the United 
States, which prohibits ail states from passing any law impairing the obliga- 
tion of contracts. Petitioner avers he Is entitled to hâve said article 209 
declared null and void, so that he may hâve some remedy by means of which 
to compel said city to pay its indebtedness to him. He avers that tlie case 
herein presented arises under the constitution of tlie United States, and that 
your honorable court has jurisdiction thereof , 

The preraises considered, he prays that the city of Shreveport be cited to 
answer hereto; that, after ail légal notices and delays, îie Hâve judgment 
against said city, declaring said article 209 of the constitution of Louisiana 
violative of the constitution of the United States, null and void, and con- 
demning said city to pay him the sum and interest herein claimed, with 
costs. JÉIe prays for ail orders and decrees necessary, and for gênerai relief 
in the premises. 

Défendants hâve filed several spécial pleas, in following ordert 
Plea to jurisdiction; motion to elect; and plea of prescription. 
A. H. Léonard, for plaintiffs. 
Alexander é Blanchard, for défendant. 

By THE CouKT. It is only necessary to pass on the jurisdictional 
question. The exception to the jurisdiction raises the question whether 
the alleged conflict of article 209 of the Louisiana constitution (lim- 
iting municipal taxation for ail purposes to 10 mills on the dollar of 
valuation) with the constitution of the United States, because of the 
impairment of contraot remédies that plaintiffs may be entitled to, is 
one of the proper issues in thèse cases. If such question is properly 
in the case, then, I think, there is no doubt that tlie case is one 
arising under the constitution of the United States, and that the 
court has jurisdiction. "A case, in law or equity, consists of the 
right of one party as well as of the other, and may, properlj', be said 
to arise under the constitution or a law of the United States when- 
ever its correct décision dépends upon either." RailroadCo. v. Mis- 
sissippi, 102 U. S. 141. "It may be laid down, I think. as a gênerai 
principle, that when a case necessarily involves a question arising 
under the constitution and laws of the United States, and cannot be 
decided without deciding that question, it is a case arising under said 
constitution and laws, and may be brought, as the law now stands, in 
the circuit court of the United States, although other questions may 
likewise be involved which might be tried and decided in the state 
courts." Justice Bradlby, dissenting, in Hartell v. Tilghman, 99 U. 
S. .560. In fact, this position is well settled, and no longer open to 
dispute. 

The présent cases, however, are suits necessarily involving indebt-' 
ednesB, and not necessarily involving any question of remedy. It 
cannot be said that the plaintiffs' remédies are impaired until it is as- 
certained that they are entitled to remédies, and what those remédies 
are. The plaintiffs can hâve no standing to attack article 209 of the 
constitution of Louisiana until it has been judicially determined that 
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they bave demands whieh tbey are entitled to enforce against the 
défendant corporation, and it is then found that said article stands 
in the way of such enforcement. As well might a creditor be en- 
titled to bring a creditors' Mil before he bas obtained judgment and 
issued exécution. Tbere may be some similarity between tbis case, 
as made by the pétition and prayer, and the revocatory action under 
the Louisiana Code; but the présent case is one wholly at law, while 
it is well settled that the revocatory action, when brought in the courts 
of the United States, is a suit in equity. Of course, if article 209 of 
the Louisiana constitution stands in the way of plaintifïs' obtaining 
the fullest relief that the court can grant in thèse présent cases, the 
issue is properly presented. But, in addition to the suggestion al- 
ready made that the plaintiffs are without standing or interest to 
attack that article, it seems that said article in nowise affects the 
measure of relief that the court can grant if the law and the évidence 
are entirely with the plaintiffs. I very much doubt that a judgment 
in tbis case, as prayed for, "that said article 209 of the constitution 
jf Louisiana is violative qf the constitution of the United States, nuU 
and void, and condemning said eity to pay him tbe sum and interest 
herein claimed, with costs," would relieve the plaintiffs from issuing 
exécution, and estop the city, in a suit brought to compel, by manda- 
mus, the levy of taxes to pay said judgment, from setting up that, 
nnder said article 209, the city is limited in the amount of taxation. 
The méthode and remédies for the enforcement of judgments rendered 
ia suite at law in the courts of the United States are fixed by law, 
&nd cannot be affected by the opinion of a judge and jury injected 
ïBto a judgment, which opinion would certainly bind no other judge, 
nor the one giving the opinion, if he should change bis mind. 

But, however this may be, ail the court can détermine in thèse 
^aues is whether or not, and for bow much, judgment shall be ren- 
Jeied ; and the plaintiffs cannot force in an issue as to whether the 
judjjment, if rendered, shall be executed by writ ai fierifacias; and 
non wnstat, but that the judgment if rendered will be paid without 
eithb/ remedy. If the plaintiffs can force an issue affecting their 
remedy in case they obtain judgments, and the défendant doesnot 
pay, wnder article 209 of tbe Louisiana constitution, and so conter 
jurisdîction upon the United States court, why can they not do so 
also Uvider article 204, or under 208, of the same constitution? tbe 
first of which articles restricts the exercise of the taxing power to 
certain purposes, — and paying judgments is certainly not one of them, 
— and the latter of which exempts from taxation large classes of 
property not heretofore exempt. Non constat, but for the large ex- 
emptions under 208, the 10-mill limitation under 209 would not af- 
fect plaintiffs' remedy. If the plaintiffs' pretensions are well founded, 
there would seem to be no limit to the cases on contracts between 
citizens of tbe samestatein which the fédéral jurisdiction may hein- 
voked. 
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In ilarlcll y. T'dghman, supra, which was a patent suit, wlierein 
the complainant alleged his patent, a contract with the défendant to 
use the invention, a violation of contract, and charging infringe- 
ment, and praying for an injunction for an account and damages, the 
court denied the right of the complainant to bring into the case tbe 
question of infringement, and thus confer Jurisdiction on United 
States courts. And, as we hâve seen, Mr. Justice Bkadlèy, (with 
whom were the chief justice and Mr. Justice Swayne,) dissentiug in 
favor of jurisdiction, laid down theprinciple that the fédéral question 
must be one neeessarily involved, and one that required to be decided 
in deciding the case. "A cause cannot be removed from a state 
court simply because, in the progressof the litigation, it may become 
necessary to give a construction to constitution or laws of the United 
States. The decisionof the case must dépend upon that construction." 
Gold Washing é Water Co. v. Keyes, 96 U. S. 199. 

In Manhattan Ry. Co. v. City of New York, 18 Fed. Eep. 195, which 
was a case brought to enjoin the assessment and collection of certain 
taxes on the alleged ground that the said assessment and taxes were 
levied in violation of the fourteenth amendment of the constitution 
of the United States, the court (Circuit Judge Wallaob presiding) 
says: 

"The questions which the controversy raises are only such as are to be 
solved iipon the gênerai principles of law and equity, or upon the statutory 
law of Kew York. ïhe suit, therefore, is not one arising under the consti- 
tution or laws of the United States, and, as no diversity of citizenship exists 
between the parties, this court cannot décide It." "A case does not arise 
under the constitution or laws of the United States unless it cannot be decided 
without deciding a fédéral question, (Hartell v. Tilghman, 99 U. S. 547;) 
or, in other words, unless a fédéral law is a necessary ingrédient in tlie case, 
{Osborne v. Bank of U. S., 9 Wheat. 738.) Were it otherwise, parties could 
resort to the jurisdiction of the fédéral courts whenever they might choose to 
allège in a bill or complaint that a cause of action is founded on a law of 
congress, and the court would be called on to détermine the controversy, al- 
though satisfled that such an allégation was a delusion or a sliain." 

In Mills V. Central E. Go. of N. J., 20 Fed. Eep. 449, it was held 
that "a défendant will not be allowed to transfer a case from the 
state courts to the United States courts upon the bare suggestion of 
a contingency which may ne ver happen." "It is not enough that a 
question may arise under the constitution and laws of the United 
States." Circuit Judge Sawyer in McFadden v. Eohinson, 22 Fed. 
Eep. 10. "It is incumbent on the courts to ascertain whetber, not- 
withstanding some of the averments in the pleadings, the fédéral 
question suggested is one which is a necessary ingrédient in the case." 
Circuit Judge Wallace in City of New York v. Independént Steam- 
hoat Co., 22 Fed. Eep. 801. 

It therefore seems to me to be clear, upon reason and authority, 
that where a suit is brought in the circuit court of the United States 
between citizens of the same state, as a suit "arising under the con- 
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stitiition or laws of the United States," the case must sliow a ques- 
tion thai does arise, or will necessarily arise, ander the constitution 
or laws of the United States, and not one that may or may not arise. 
The question of force and effect of article 209 of the Louisiana con- 
stitution, as impairing any right of plaintiffs under the constitution 
of the United States, does not arise in this case necessarily, and may 
ne ver arise. 

Suppose that this case, on the hearing, should show that 10 mills 
taxation is ample to pay the defendant's alimony, and, in addition, 
ail that she may owe plaintiffs, where is the fédéral jurisdiction ? 
Or, if plaintiffs should obtain a judgment, and the défendant should 
levy a sufficient tax without suit, or, in a suit for a mandamus to com- 
pel levy of tax to pay judgment, défendant does not seek to shelter 
itself under the limitations of said article 209, where, then, is the 
fédéral jurisdiction ? It will be time enough for the court and the 
plaintiffs to cross the bridge when we corne to it. 

This lengthy opinion has been deemed proper in what seems to the 
court to be a very plain case, not needing the discussion given to it, 
because it is urged that the case of Sawyer v. Concordia, 12 Fed. Rep. 
754, decided in June, 1882, in this court, (by the learned and logical 
judge of the district court then presiding,) fully sustains and supports 
the pretensions of the présent plaintiffd as to the jurisdiction of the 
court. A careful examination of the Sawyer Case shows that it is 
clearly distinguishable from the présent cases. Sawyer claimed a cou- 
tract with the parish of Concordia, and an indebtedness due him under 
the contract, and that act 69 of 1869 entered into and formed part of 
the contract ; that act 69 provided, substantially, as follows : That 
the judge rendering a judgment for money against any parish shall in 
the same decree order the assessor forthwith to assess a parish tax, 
at a sufficient rate, upon the assessment roll, to pay and satisfy said 
judgment, with interest and costs; and provided that the tax so lev- 
ied should be colleeted and held as a spécial fund for the purposes 
for which levied; and he alleged that act 69 had been repealed, thus 
depriving him of a contract right to hâve a judgment levying a tax 
at the time and in the same judgment decreeing the parish indebted 
to him. The constitutionality of that repeal, as impairing the con- 
tract rights of Sawyer, was then presented, and was necessarily ta 
be determined before the court could pass judgment in the case. 
The learned judge says: "It is clear that a fédéral question, or the 
ingrédient of one, would not hâve to be passed upon if plaintitï was 
suing on an obligation growing out of a debt or an account." It 
seems clear that the court, in deciding whether Sawyer was entitled 
to a judgrrient for money, was ealled upon to décide at the same time 
whether he was entitled to an order to levy a tax to pay the judg- 
ment in the same decree; that is, whether or not the repeal of act 
69 of 1869 impaired the obligations of his contract with the parish, 
and therefore violated article 1, § 10, of the constitution of the 
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United States. It would seem that the fédéral question did tben and 
thei-e necessarily arise. There may be some portions of tiie opinion 
in Sawyer's Case that, taken detached, may seem to conflict with the 
présent views of the court, but the jurisdiction in Sawyers Case 
is elearly sustainable, on the facts of that case, without any conflict 
with anything herein. 

The exceptions to the jurisdiction filed herein are sustained, and 
the suits will be dismissed without préjudice, with costs. 

Judgments in accordance with this décision will be entered on the 
minutes of the court at its next term in this district, which judgments, 
aftei the légal delays, the presiding jndge is reç^uesteâ to sign. 



Grben, Treasurer, v. Brooks. 
(Circuit Court, E. D. Virginia. July, 1885.) 

1. Taxes— Collection— "ViKoraiA Codpons- Tbitoeb ab Patment. 

In Virginia the state coupons are made receivable in payment of Btate 
taxes; and, where the state has notifled its tax gatherers not to receive such 
coupons, the slightest oSer of them to one of thèse offlcers will be considered 
a tender. 

2. CotTBTS — Circuit Court— Jurisdiction as Afpectbd bt Amottht in Con- 

TE0VBB8T— GaRNISHMBNT BY TaX COLLBOTOR. 

Where a Virginia tax-payer oHered, in payment of state, county, and other 
taxes, state coupons and money, and the tax collector refused the coupons, 
and, after apportioning the money for state and county taxes, garnished 
other funds of the tax-payer for the balance due the state, a sum less than 
$500, the United States circuit court has jurisdictio.n; the amount in con- 
troversy not being said balance, but the value of the coupons tendered. 

Motion to Eemand. 

D. H. Chamberlain and Sands de Bryan, for Brooks. 

F. S. Blair, Atty, Gen., and N. T. Green, for Green, Treasurei 

Bond, J. The case is heard upon a motion to remand it to the 
county court of Halifax county, from which it has been removed to 
this court. The motion is urged upon the ground that the amount 
in controversy is below the minimum sum that gives jurisdiction to 
the circuit court of the United States, namely, $500. 

The facts are that in 188é the défendant in the action in the state 
court was assessed by the state treasurer for that county, in round 
numbers, $8,000 for state and county taxes, about $1,040 of which 
amount was for state taxes, and the remainder for county and other 
taxes. For public purposes the state of Virginia has issued bonds of 
that commonwealth, the coupons of which are receivable for public 
taxes due the state. They are not so receivable for other public 
dues. The défendant appeared at the treasurer's o£Qce of Halifax 
county to pay his taxes, state and county, with money and about 
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$940 in the tax-receivable coupons of the state. The coupons and 
the cash offered to the treasurer and tax collecter amounted to the 
exact amount due by défendant for taxes of ail classes. The treas- 
urer of the county refused to receive the coupons offered to pay the 
state dues, because they had not been verified in the manner required 
by the statute. Finding the défendant tax-payer had some money to 
bis crédit in the state bank of Virginia, the treasurer has garnished 
the same, onthe ground that the défendant is still debtortothe state 
of Virginia for state taxes. 

There is little use, after the récent décisions of the suprême court, 
to argue that the production and offer of tax-receivable coupons in 
payment of public dues in Virginia is not a payment. It has been 
so decided by the highest tribunal of the country, and in this or any 
other court is beyond controversy, and out of the pale of debate. 

But the treasurer took of the actual cash paid him by the défend- 
ant, and paid the state and county taxes, which left due for state taxes 
less than the amount of $500, for which less sum this attachment or 
garnishment is had ; and claims that because he has so apportioned 
the money received the défendant cannot corne in hère by removal. 
But it is plain that the treasurer had no right to so apportion the 
money paid. What the défendant claims hère is that the moment 
he offered bis $940 in tax-receivable coupons he paid bis whole debt 
to the state, and there was no appprtionment possible; and this court 
will 80 hold. He is interested in this case to the amount of the cou- 
pons offered. He allèges that he paid the treasurer $940 in coupons, 
and the treasurer says he did not. This is the matter and amount 
and question in controversy. The cause will not be remanded for 
want of jurisdiction. 

We hâve said enough in regard to remanding the case to indicate 
the opinion of the court on the motion of défendant to qiiash the at- 
tachment. We hâve held that the défendant owed nothing to the 
state after he produced the tax-receivable coupons in payment of it. 
There is no sufficient allégation hère that the coupons were not gen- 
uine, nor is there any proof that the treasurer made any such objec- 
tion to reoeiving them at the time payment in them was proposed. 
Where the state bas notified its tax gatherers not to receive coupons 
(which it promised to receive for ail public dues) without a preceding 
lawsuit, the slightest offer of them to that officer will be considered a 
tender. 

The défendant paid the state treasurer the face value of the cou- 
pons, and must be given crédit for that amount in any action to re- 
cover any amount on the state taxes and dues for 1884. 

The writ of garnishment is quashed. 
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Ameeican Diamond Eock Boeing Co. v. Sheldon and others. 

Same V. GiLSON and others. 

Samb V. Suthebland Falls Marble Co. 

(Circuit Court, B. Vermont. July 16, 1886.) 

1. CosTS — In Bquitt — Behearing on Merits — Docket Feb. 

Where a cause in equity is heard and reheard on the merits, two docket 
fées are taxable in favor of the prevailing party 

2. Dépositions— Costs—Solicitob' 8 Fbe. 

Where dépositions are taljen in one equity cause, and are afterwards, by, 
stipulation, used in tlie same and also in otlier causes, but one solicitor's fee 
can be taxed therefor, and that in tlie suit wbere such dépositions were orig- 
inally taken. 

In Equity. Motion for settlement of costs after hearing and re- 
hearing in each case. 

E. O. Thompson, for plaintiffs, 

A. F. Walker and E. T. Bice, for défendants. 

Wheeler, J. Thèse cases hâve been heard on questions arising 
on taxation of costs. After a decree for an aceounting on final hear- 
ing (2 Ped. Eep. 353) a motion for rehearing was granted, (24 
Fed. Eep. 3Yé,) and a rehearing was had, (25 Fed. Eep, 768,) which 
resulted in decrees for the défendants dismissing the respective bills 
of complaint. That the bills should be dismissed, with costs, is 
shown by Wooster v. Handy, 23 Fed. Eep. 49. The défendants claim 
two docket tees in each case, — one on the hearing, and another 
on the rehearing. The plaintifï insists that there can be but one 
final hearing, and therefore but one docket fee, in a cause. Thèse 
cases are situated the same as suits Nos. 1, 9, and 10 in that case in 
this respect, and, after an exhaustive examination of the whole sub- 
jeet there, Mr. Justice Blatchford allowed docket fées on the hear- 
ings and rehearings as final hearings in ail the cases. That décision 
covers this question, and is controlling. 

Testimony was taken in one of the cases under a stipulation that 
it should be allowed and used in the other cases, to hâve the like 
effect in each cause as if taken therein. The défendants claim a 
solicitor's fee of $2.50 for each déposition in each cause. Thèse dép- 
ositions were not taken in each cause, and used therein, but written 
down only once ; but were taken in one only, and used by stipulation in 
the others. They fall, therefore, within the décision of Judge Wallace 
in Simon v. Neumann, not reported, but cited by Mr. Justice Blatch- 
ford in Wooster v. Handy, and followed, whereby such solicitor's fées 
were allowed only in the case in which the dépositions were taken. 
■That décision is, of course, controlling, and is followed hère. 
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Docket fées to be taxed on eaeh hearing and reliearing in cliief. 
and Bolicitor's fee8 to be taxed for each déposition in the case lu 
whicb it was taken, only. 



WiTTERS, Eeceiver, etc., v. Sowles, Ex'r, etc., and otbers. 
[Circuit Court, D. Vermont. August 7, 1886.) 

EVIDEHCB— MaTBRIAIJTY. 

Order filed compelling the witness, wife of the exécuter, trustée, etc., to 
make a disclosure as to the assets of the estate, the évidence contemplated 
being material, within the acope of the bill. 

In Equity. 

Chester W. Witter s, for orator. 

H. C, Adams, for défendant. 

Wheeler, J. The orator bas called the défendant Margaret B» 
Sowles as a witness, who is made fully compétent by statute, not- 
withstanding that her husband is a party. Rev. St. § 858; Eev. 
Laws Vt. § 1005; Witters v. Sowles, ante, 121. As such witness she 
bas been called upon to testify as to tbe assets of the estate whicb 
bave come from her husband, as executor of the will of Hiram Bel- 
lows, to ber hands, either as residuary legatee, or as trustée for her 
daughter Susan Bellows Sowles, or as gênerai or spécifie legatee iu 
her own rigbt. She bas declined upon the ground tbat such dis- 
closure of the assets is not material to any issue in the case, for tbe 
purposes of a decree. Tbe scope of the bill is, however, broad 
enough to reacb any of the assets of the estate, wherever they are. 
Thirty sharee of the stock of the bank stand in the name of the ex- 
ecutor on tbe books of the bank. The assets of the estate, wherever 
they may be, are apparently liable for the assessment on thèse shares, 
amounting to $3,000. The bill is drawn in the aspect that the other 
400 shares belonging to tbe testator in bis life-time really belong to 
the executor, yet so that he is the sharebolder in fact. Whether this 
is so or not, is yet an open question. If it turns out to be so, tben 
the assets may be followed for tbe assessment on those shares, 
whicb amounts to $40,000 more. Tbe orator is entitled to take testi- 
mony as to the situation of the assets, in view of the contingency 
that they may be wanted for that. Therefore this testimony whicb 
à6 seeks is material, and she bas no rigbt to refuse to answer ou tbe 
ground that it is immaterial. He bas a right to full disclosure as to 
the assets, and tohave them produced, in case they are withinreach, 
for identification, and for the purpose of showing how and by whom 
they are beld. 

It is ordered, therefore, that tbe witness make full answer as to the 
assets, and produce them, as far as practicable, for identification. 
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Chicago, St. P., M. & 0. Ey. Co. v. Dakota Co. and othera. 

{Oireuit Court, D. Nebraska. August 9, 1886.) 

Railkoad Companies— Consolidation op Roads— Porchase of Domestic by 
FoiiBiGN Corporation— Circuit Court— Jueiidiction. 

A foreign corporation, purchasing from a domestic corporation of Ne- 
braska, ils line of road, does not become thereby a new or a domestic corpo- 
ration, and is not disabled frôm suit in tlie United States circuit court against 
a citizen of Nebraska. 

On Demurrer to Bill. 

Barnes ce Bros, and J. D. Howe, for complainant. 

Joy, Wright é Hudson, for défendant. 

Brewer, J. The single question presented is whether complainant 
is a domestic corporation, and therefore disabled from suit in thia 
court against a citizen of Nebraska. The facts, as alleged, are that 
complainant was created under the laws of the state of Wisconain; 
that on June 1, 1881, it filed in the office of the aecretary of state of 
Nebraska a duly-certified copy of its articles of incorporation. On 
the same day it became the owner, by purchase from a Nebraska cor- 
poration, of a line of railroad within the state. The act authorizing 
such a purchase, and defining the rights, powers, and duties of the 
purchaser, is as follows: 

"Section 1. Every railroad company organized under the laws of this state, 
whose raiiroads constructed, or to be constriicted, within this state, shali be 
so situated with référence to any railroad constructed, or to be constructed, 
through any adjoining state or territory, by any railroad company organized 
or existing under the laws of the United States, or any state or territory, that 
the same may be so connected at the boundary line of this state, or at any 
point within this state, by bridge, ferry, or otherwise, as to practically forrn 
a continuons line of railway over whieh cars may pass, is hereby authorized 
to purchase such connecting railway, or to sell the sarae to the railroad com- 
pany constructing, owning, or operating the said railroad through said ad- 
joining state or territory as aforesaid, to said point of connection; and any 
such foreign company purchasing under the provisions hereof any such Con- 
necting railroad within this state may manage tlie same by its board of direct- 
ors and offlcers, and may opeiate the same, and may issue thereon its stock 
and bonds to the same extent, and in the same manner, as authorized by the 
laws of this state; and the said company shall file for record in the olHce of 
tlie secretary of state of this state a true copy of its articles of incorporation, 
and the said company sliall thereafter possess, exercise, and en joy within this 
state, as to the control, management, and opération of the said road, and as 
to the location, construction, and opération of any extension of its said rail- 
road, or any connecting railroad or feeders within this state, ail the rights, 
powers, privilèges, and immunities, including the powers of eminent domain 
possessed by other railroad corporations of this state, and shall be liable to ail 
the restrictions imposed by the gênerai laws of this state upon the railroad 
corporations of this state. ïhe purchaser of any such railroad sh.all be sub- 
ject to any and ail laws, incumbrauce, or indebtedness existing against the 
railroad company from which such road may be so purchased; provided, how- 
ever, that nothing herein contained shall beconstrued as authorizing the pur- 
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chase by any raiirnad company, under the provisions of tliis act, of any par- 
allel and competing Une ot railroad within this state. 

"Sec. 2. Said corporation shall besubject to bhe lawaof this state as to tliat 
portion of the road purchased, built, and operated in this state, tlie satrie as 
if organized under the laws of this state." Sess. Laws Keb. 1881, p. Wà. 

Does this act make a foreiga corporation, purchasing from a do- 
mestic corporation its Une of road, thereby a domestic corporation V 
I think not. Its title indicates its scope, that is, "an act authorizing 
the sale and purchase of railroads in certain cases." ïhere is no 
suggestion in this as to the matter of citizenship, either individual or 
corporate. The act endows the foreign corporation purchaser with ail 
the rights, powers, privilèges, and immunities of domestic corpora- 
tions, and subject to ail the restrictions of the state laws. But is this 
the création of a new corporation ? is it not, rather, a prescription of 
the terms upon which the foreign corporation may do business within 
the state ? Of course, the grant of privilèges to a foreigner does not 
deprive him of the rights of a foreigner. Subjecting him to the laws 
of the state does not deprive him of his rights as a foreigner, unless 
tbere be some law forbidding the exercise of such rights. I am not 
advised of any law in Nebraska forbidding a domestic corporation 
from seeking the fédéral courts wherever the character of the litiga- 
tion or the citizenship of the adversary party gives such courts juris- 
diction. If there be no prêteuse of a law disabling a domestic cor- 
poration, does an act subjecting a foreign corporation to ail the laws 
of the state cast any disability on such foreigner? In brief, this is, 
in my iudgment, simply an enabling act. It does not create a new, 
or transform the foreign into a domestic, corporation. It simply pre- 
scribes the terms upon which such foreign corporation may purchase 
and operate a domestic Une of railroad, and this it does without 
changing the status of such purchaser as a foreign corporation. The 
case cornes within the reasoningof the case of Moore v. Chicago, St. 
P., M. d 0. Ry. Co., 21 Fed. Rep. 817. I see no reason to "départ 
from the views therein expressed. 

The demurrer will be overruled, and leave given to answer by Oc- 
tober rules. 



AsPEN Mining & Smelting Co. v. Euckee and others. 
(Circuit Court, D. Colorado. August 9, 1886.) 

1. Equity— JumsDicTioN— Paetition. 

Courts of equity hâve, concurrently with courts of law,, gênerai original 
jurisdiction in matters of partition. 

9. COUBTS — FEDERAL — JUBISDICTION — HOW AfFKCTED BT StATK LAWS — EQUI- 
TABLE BlGHTS. 

Fédéral courts, sitting as courts of equity, may administer any right of an, 
équitable nature given by thé statutea of the state. 
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8. Paktition— When it may bb Had— Mining Claim—Statutes of Cot.cîiado. 

TJnder the statutes of Colorado, partition of a mining claim held by joint 

owners under the possessory rights given by acts of congress may be had, 

notwitliBtandiiig the légal title bas not yet passed from the gênerai gcvern- 

ment. 

4. Samb— Who may Haye— Joint Ownbkship in a Mine. 

The mère fact of joint ownership in a mine does not give a légal aor an 
équitable right to a partition. 

On Exceptions to Answer. 

Patterson é Thomas, for complainant. 

J. W. Taylor, for défendants. 

Bkewer, J. The question presented in this case arîses on excep- 
tions to the answer. The action is one for partition of a mining 
claim. The bill allèges that complainant is the owner and in pos- 
session of eleven-twelfths of the Emma Iode mining claim, and that 
the défendants are owners of the other one-twelfth. The answer ad- 
mits the ownership as alleged, but avers that no patent bas ever 
been issued, and that the fee-simple title still remains in the govern- 
ment. To this one exception runs. In other words, the contention 
of défendant is that, inasmuch as the fee of the property remains in 
the government, no partition can be had in this court. In support 
of this the case of Strettell v. Ballou, 3 McCrary, é6, S. G. 9 Fed. 
Eep. 256, is cited. In that case it appeared that the title to the 
property in controversy was in the United States, and that the par- 
ties had ]ointly a possessory claim or interest, with the right to take 
ore therefrom, but had no other title. It was held this court had no 
jurisdiction because the complainant had no title to the land. If 
this case established a rule of property, I should be reluctant to de- 
part from it, even if I did not assent to its reasonings and conclu- 
sions. The maxim stare decisis would seem applicable. As, how- 
ever, nothing was involved save a matter of practice and a question 
of forum, I do not consider myself concluded by it. 

It is well to understand definitely what the title of thèse parties is. 
The averment of the bill is that they are owners, and in possession. 
The answer, admitting the ownership, simply pleads that the patent 
has not issued, and that the fee-simple title remains in the govern- 
ment. The import of thèse averments is that the équitable title is 
in the parties; the légal title in the government. The property is 
called a "mining claim," and it is alleged in the bill that it was dis- 
covered and located by certain parties in 1880, ail of whose interests 
hâve become vested in the présent litigants. The statutes of the 
United States provide that, upon performance of certain conditions, 
the discoverer of a mine becomes entitied to a patent. If ail thèse 
conditions hâve been performed, the fuU équitable title is vested in 
the discoverer, and ail that the government retains is the naked légal 
title, in trust for the équitable owner. If only partially performed, 
he has an absolute right of possession, and an inchoate title, wbïcL 
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jurther performance will perfect and complète. Such a right, pos- 
sessory in its nature, yejt coupled, under existing laws, with further 
rights as to acquisition of title, is declared by the statutes, and the 
décisions of the suprême court of Colorado, to be a real-estate title. 
Such a property passes to the heir, is subject to seizure and sale as 
real estate, must be conveyed by deed, and is subject to partition. 
Gillett V, Gaffney, 3 Colo. 351; Sears v. Taylor, é Colo. 40; Filmore 
V. Eeithman, 6 Colo. 124. See, also, McKeon v. Bisbee, 9 Cal. 142; 
Watts V. WUte, 13 Cal. 324; Merritt v. ,lud(l, 14 Cal, 64; Lowe v. 
Alexander, 15 Cal. 302; Hughes v. Devlin, 23 Cal. 502; Spencer v. 
Winselman, 42 Cal. 479; Dail v. Confidence Silver Min. Go., 3 Nev. 
531. 

It is doubtless true that the jurisdiction of the fédéral courts, sit- 
ting as courts of equity, is not dépendent upon or limited by any state 
statutes, Neither is the practice therein prescribed by state lég- 
islation. Boyle V. Zacharie, 6 Pet. 658; Strettell v. Ballon, 3 Mc- 
Crary, 46; S. G. 9 Ped. Eep. 256, and cases cited. Yet it is equally 
true that an enlargement of équitable rights, given by a state statute, 
may be administered in a fédéral court. Holland v. Challen, 110 U. 
S. 15; S. C. 3 Sup. Ct. Rep. 495. I take it, in this respect, there is 
no différence between a légal and an équitable right. The fédéral 
courts enforce and administer the laws of the state; and if any right, 
légal or équitable, be given by a state statute, the non-resident liti- 
gant who may corne, or be forced, into a fédéral court, may avail 
himself thereof. Such I understand to be the gênerai rule. Any 
exception thereto arises either because the state statute conflicts with 
Bome fédéral législation, or because the right granted is one not in 
its nature administerable in fédéral courts, Clark v. Smith, 13 Pet. 
196; Broderick Will Case, 21 Wall. 520. 

Courts of equity hâve a gênerai jurisdiction in matters of partition. 
It is true that, at an early day, partition, being considered as a divis- 
ion of légal estâtes, was regarded as peculiarly a proceeding at law, 
and spécial reasons were supposed necessary to sustain the jurisdic- 
tion of a court of equity. Story, Eq. Jur. §§ 646-658. In thèse 
sections an historical review is given, and in the last section the 
learned author thus states the présent state of the law: "Thèse 
courts [courts of equity] hâve assumed a gênerai concurrent juris- 
diction with courts of law in ail cases of partition ; so that it is not 
now deemed necessary to state in'tbe bill any peculiar ground of 
équitable interférence." 

I summarize my conclusions in three propositions: (1) Courts of 
«quity hâve, concurrently with courts of law, gênerai original juris- 
diction in matters of partition. (2) Fédéral courts, sitting as courts 
of equity, may administer any right of an équitable nature given by 
the statutes of the state. (3) Under the statutes of Colorado, parti- 
tion of a mining claim held by joint owners, under the possessory 
rights given by acts of congress, may be had, notwithstanding the 
légal title has not yet passed from the gênerai government. The 
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exception to this portion of the answer must therefore be snstained. 
The answer furtber allèges that accounts betweencomplainant and 
défendants, concerning said mine, are unsettled, and that numerous 
suits are pending involving the title to the mine, and the rights and 
interests of its varions owners. To thèse matters, also, exceptions 
bave been filed. I overrule thèse exceptions. I do this for thèse 
reasons : This is an équitable proceeding. The mère fact of joint 
ownership does not give an équitable right to a partition. Seldom 
can a division of a mine be made. Generally partition must resuit 
in a sale. To such property there is an unknown value; and a chan- 
cellor may well require full information as to ail the relations of the 
parties to the property before deereeing any partition which will 
practically resuit in dispossessing one of the parties entirely. I de 
not enlarge upon this matter, but simply notice it, to guard against 
any thought that partition is to follow as a légal right. When the 
faots are fuUy presented, I can the better détermine whether partition 
ought equitably to be ordered, and, if so, upon what terme. 



EOSENBATJM V. BoARD OF Sup'bS, etC. 

(Oiramt Court, D. Califomia. May 24, 1886.) 

1. Mandamus— JuKisDicTroïT op THE CiEctriT Court — When Givbn. 

The United States circuit court bas no jurisdiction to entertain an applica- 
tion for a mandamuii, originally presented therein, excep*^ as ancillary te 
some other proceeding establishing tlie demand, and reducing itto judgment, 
and in the nature of process for executing such judgment. 
8. Same — JtJRisDiOTioN — Removal prom State to United States Courts— 
Construction of Act of Congress of 1875, §§ 1, 3, 716. 

Jurisdiction of a writ of mandamus cannot be conferred upon the United 
States circuit court by commencing the proceeding in, the state court, and 
Uien removing it to the United States circuit court, under the act of congress 
of 1875. 
8. Same— Act op Congress op 1875, §§ 1, 2. 

A mandamus is not "a suit of a civil nature, at law or in equity, " within the 
meaning of the act of congress of 1875. 
4. Same— Code Cai. §§ 1034, 1086. 

Under the Califomia Code a mandamus is not regarded as an action at law 
or a suit in equity, in the ordinary sensé in which those terms are used; but as 
a spécial proceeding to aflord a remedy whare there is not a plain, speedy, 
and adéquate remedy "in the ordinary course of law." 

A. L. Rhodes, for petitioner. 
John Lord Love, for respondents. 
Before Sawyee, circuit judge. 

Sawyee, J. This court bas no inrîsdictîon to entertain an appli- 
cation for a mandamus, originally presented herein, except as ancillary 
to some other proceeding establishing the demand, and reducing it to 
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judgment, and in the nature of process for executing such judgmeni 
Liebinan v. San Fruncisco, 24 Fed. Eep. 713-722; Mcintire v. Wood, 
7 Grandi, 505; Bath Co.v. Amy, 13 Wall. ii47, 248; Graham v. Nor- 
ton, 15 Wall. 428; County of Greene v. Daniel, 102 U. 8. 195; Daven- 
port V. Dodge Go., 105 U. S. 242. 

Can jurisdiction be conferred upon the court by commencing the 
proceeding in the state court, which bas jurisdiction in this form of 
proceeding, and then removing it to this court under the act of lii75? 
I am satisiied tbat it cannot. The case of Glnfiin v. Commercial Ins. 
Co., 110 U. S. «1, 89, S. G. 3 Sup. Gt. Eep. 507, relied on by peti- 
tioner, does not reach the case. In that case the décision was rested 
expressly on the ground that section 2 of the act of 1875 is broader 
than section 1, since it contains no such limitation, as tô the right of 
an assignée to sue in the national courts, as is found in section 1. 
In the case now under considération, the language, "any suit of a 
civil nature, at law or in equity," in the second section, is no broader 
than the language, "ail suits of a civil nature, at common law or in 
equity," in section 1. If, therefore, section 1 does not embrace this 
case, section 2, for like reasons, does not embrace it, and cannot give 
jurisdiction by removal. That section 1 does not embrace the case 
is clear, from the cases already cited; otherwise the court would bave 
jurisdiction as an original proceeding instituted in this court. There- 
fore, section 2 does not reach it, or autborize a removal. 

A mandamus is not "a suit of a civil nature, at law or in equity," 
within the meaning of the act. Jurisdiction to issue writs of man- 
damus is not derived from section 1 of the act of 1875, and it was 
not derived from the corresponding provisions of the act of 1789, 
being section 11 of that act. This jurisdiction rests upon the pro- 
visions of section 716, the section upon this point corresponding to 
section 14 of the act of 1789. This point is expressly settled by the 
suprême court in Bath Go. v. Amy, 13 Wall. 248. If not a suit of a 
civil nature, within the meaning of the act of 1789, it cannot be one 
within the meaning of the same language in the act of 1875. A 
mandamus, therefore, is not a suit of a civil nature, within the mean- 
ing of any provision of the act of 1875, and is not removable under it. 

So, also, under the Code of Civil Procédure of Galifornia, a man- 
damus is not regarded as a "civil action," in the ordinary sensé of 
that term. "Remédies are divided into two classes: (1) Actions; 
(2) spécial proceedings." Code Civil Proc. 21. Sections 22 and 23 
define thèse remédies: "An action is an ordinary proceeding in a 
court of justice, by which one party prosecutes another for the en- 
forcement or protection of a right, the redress or prévention of a 
wrong, or the punishment of a public offense." Section 22. "Every 
other remedy is a spécial proceeding." See, also, sections 307, 1063. 
A mandamus is detined by section 1034, and it can only be issued 
"where there is not a plain, speedy, and adéquate remedy in the ordi- 
nary course of law." Section 1086. It is issued only upon affidavit. 
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Section 1087. Thus, under the California Code, a mandamus is net 
regarded as an "action at law" or a "suit in equity," in the ordinary 
sensé in which those terms are useîi, but as a spécial proceeding, to 
afford a remedy where there is not a plain, speedy, and adéquate 
remedy "in the ordinary course of law." Much less is it "an action 
at law or a suit in equity," within the provisions of either section of 
the act of congress of 1875, under which the courts hâve no jurisdic- 
tion of the writ, except wh^re employed as ancillary to some other 
remedy, in the nature of an exécution, to carry a judgment in some 
action into effect. 

It may well be doubted, also, whether the case is a suit "of a civil 
nature, where the matter in dispute exceeds, exclusive of costs, the 
sum or value of five hundred dollars," within the meaning of the 
removal act. It is not a suit to recover a judgment. There is no 
ad damnum clause in the pétition, and no prayer for a money judg- 
ment. No ascertainment of value is sought or had. It is not a pro- 
ceeding against the city of San Francisco, or any corporation or 
person alleged to be liable for any money demand whatever. It is 
merely a proceeding against certain officers personally, in their 
officiai capacity, who, it is alleged, refuse to discharge a public duty 
imposed upon them by law, for the purpose of setting them in mo- 
tion, — a proceeding to compel them to act; to discharge an officiai 
duty. If the writ issues, it will of itself, alone, afford no remedy. 
When respondents act, only one step towards a remedy is made. 
The machinery is only started. If a tax is levied and raised, other 
actions may be necessary to establish the right, and other proceed- 
ings by mandamus, against other officers, may be necessary to obtain 
a remedy. In Kurtz v. Moffitt, 115 U. S. 487, S. C. 6 Sup. Ct, Eep, 
148, the suprême court, affirming the judgment of this court, held 
that a hiibeas corpus proceeding is not removable, because the matter 
in dispute does not involve a money value of $500. The case of 
Stewart v. Virginia, 117 U. S. 613, S. C. 6 Sup. Ct. Eep. 922, also, 
appears to be directly in point on this question of money value. 

It appears to me, that the principle in thèse cases established is 
equally applicable to this case, and that it is not removable on that 
ground also. But neither proceeding is a suit at law, within the 
meaning of the act of 1875. The jurisdiction in habeas corpus cases 
is derived from section 751, Eev. St., and not from the sections con- 
ferring gênerai jurisdiction. 

The case must be remanded to the statd court, and it is so ordered. 
v.28F.no.4— 15 
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TJnited States v. Eddt and others. 

{OireuU Court, N. D. Ohio, W. B. July 20, 1885.) 

1. Wmt kst) Pbocbss— Divisions of Northbbiî District of Ohio — ^Filing os* 
Pétition and Issue of Summons in One Division fob thb Othbk. 

Under the act (30 St. 101) dividing the Northern district of Ohio înto an East- 
ern and Western division, with terms of court to he held at Cleveland and 
Toledo for thèse divisions, respectively, if an action is to be brought in the 
Western division, the pétition should be flled in the clerk's office at Toledo 
bef ore process can issue ; and a flling in Cleveland, whereupon the deputy-clerk 
issues Bummons Immediatelj, and forwards the pétition by mail to the clerli's 
office at Toledo, is not sufficient to base a valid service in the Western division. 
i. SïATOTE OF Limitations— Sa viNG the Statctb— Irbbgular Service. 

The service of a summons issued from the clerk's office of the United States 
court in the Eastern division, before thepetition has been flled in the clerk's 
office of the United States court for the Western division, of the Korthern dis- 
trict of Ohio, in an action to be tried in the latter division, being prématuré 
and Irregular, does not save the statute of limitations.* 

At Law. Motion to set aside summons. 

This is an action on the officiai bond of a former postmaster against 
the principal and sureties. By the act of June 8, 1878, the North- 
ern district of Ohio v?aB divided into two divisions, and it was pro- 
vided that terms of circuit and district courts should be held at To- 
ledo, (in the Western division;) that no additional clerk or marshal 
should be appointed in said district ; and that ail suits not of a local 
nature, against a single défendant, inhabitant of the state, must be 
brought in the division where he résides; but if there are tvro or 
more défendants residing in différent divisions of the district, such 
Buits may be brought in either division. 20 St. 101. 

May 15, 1885, the district attorney left the pétition in this action 
at the clerk's office in Cleveland, in the Eastern division, with the 
deputy-clerk there, who, at the district attorney's request, marked 
the pétition "Filed," issued summons, and delivered same to the mar- 
shal ; and thereafter, on the same day, forwarded the pétition by 
mail to the deputy-clerk in charge of the office at Toledo, where it 
was first received the foUowing morning. In each office papers are 
marked "Filed" by a rubber stamp, which reads the same for both 
offices. The deputy at Cleveland, upon forwarding the pétition to 
the deputy at Toledo, advised the latter that summons had been is- 
sued. AU the défendants except one, who is a non-resident of the 
state, and was not served, réside at Toledo, and were there served. 

The défendants who were served appear specially, and move to set 
aside the summons beeause it was prematurely issued before any péti- 
tion was on file in the clerk's office at Toledo. The motion was submit- 
ted to Judges Wblker and Hammond, at Toledo, on June 15, 1885, 
and, upon the suggestion of the latter that it was désirable to hâve a 
ruling upon the question which would be authoritative throughout 

>See note at end of case. 
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tlie circuit, the hearing was adjourned to June 27th before Justice 
Matthews and Judge Wblkeb, at Cleveland. 

Brown é Geddes, for the motion. 

In Ohio a civil action can only be commenced by filing in the office of tlie 
clerk of the proper court a pétition, and causing a summons to be issued 
thereon. Rev. St. § 5035; Robinson v. Orr, 16 Ohio St. 284; Bowen v. 
Bowen, 36 Ohio St. 312. 

The summons having been issued before a pétition was flled in the proper 
office is void. Seibert v. 8witzer, 35 Ohio St. 661 ; Ellis v, Fletoher, 40 Mich. 
321. 

ïhe summons, being void, must be set aside on motion for that purpose. 
Smith V. Hoover, 39 Ohio St, 249; Handy \. Insurance Co., 37 Ohio St. 366; 
Compton V. Wilder, 40 Ohio St. 130; Harkness v. Hyde, 98 U. S. 476. See, 
aiso, Peaslee v. Hàberstro, 15 Blatchf. 472; Bwight v. Merritt, 4 Fed. Rep. 
€14; Brown v. Pond, 5 Fed. Rep. 31; Manville v. Battle Mountain Sm. Ce, 
17 Fed. Rep. 126; Middleton Paper Co. v. Mock River Paper Go., 19 Fed. 
Rep. 252; Steiger v. Bonn, 4 Fed. Rep. 17; Lyell v. Goodwin, 4 McLean, 29; 
V. <S. V. Bridgman, 9 Biss. 221 ; Atchison v. Morris, 11 Fed. Rep. 58ii^ ; Bridges 
V. Sheldoru 7 Fed. Rep. 17; Day v. Neioark India Rubber Manvf'g Co., 1 
Blatchf. 628; Perkins v. City of Watertotim, 5 Biss. 320; 0rover v. Ameri- 
can Bxp. Co., 11 Fed. Rep. 386. 

If it be held that the filing of the pétition in Cleveland, and there issuing 
summons, was the bringing of the action, then the action was brought in the 
Eastern division, and the summons must be set aside and the pétition dis- 
missed. Page v. CMUîoothe, 6 Fed. Rep. 599. 

Emerson H. Eggleston,V. S. Atty., contra. 

Matthews, Justice, made the following order, in which Wblkeb, 
J., concurred : 

The motion heretofore made in this case by défendants' counsel to 
set aside the service of the summons dated May 15, 1885, is granted 
on the ground that the said summons was improvidently and irregu- 
larly issued, the pétition net, at the time the said summons was issued, 
having been filed in the office of the clerk of said court at Toledp, 
where alone said suit could by law be brought. 



(June 80, 1886.) 

An alias sommons having been issued June 1, 1885, and the de- 
fendants having been duly served, the sureties answered that the ac- 
count of the principal was settled, and his term of office expired, on 
the sixteenth day of May, 1882, and that the action was, as against 
them, barred by limitation. June 30, 1886, the cause was submitted 
to Wblkek, J., who held that the action was not begun until the issue 
of the alias summons; and not having been instituted within thref» 
years after the close of the principal's account, the sureties were dis 
charged, under section 3838 of the Eevised Statutes. 

Judgment was rendered against the principal by default. 
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NOTE. 

Where an action has been commenoed on a claîm, no matter how defective it may 
be, it stops the running of the statute of limitations. Smith v. McNeal, 3 Sup. Ct. Eep. 
319. 

The mère filing of a complaint before a magistrate, charging the coniinission of 
felony, Tipon which no warrant is issued nor arrest made, is not such a commencement 
of the proseoutiou as will take the case eut of the statuts of limitations. In re Griffith, 
(Kan.) 11 Pac. Kep. 174. 

A suit in law is not oommenced, so as to avoid the statute of limitations, until the 
writ is completed, with the intention of making immédiate service. Clark v. Slayton, 
(N. H.) 1 Atl. Rep. 113 ; Robinson v. Burleigh, 5 N. H. 225; Graves v. Tieknor, 6 N. II. 
537; Hardy V. Corlis, 21 N. H. 356; Mason v. Chenev, 47 N. H. 24; Brewster v. Brevvs- 
ter, 52 N. H 60. 

A suit in equity ia not oommenced, so as to avoid the statute of limitations, until the 
bill is filed in the clerk's office. Clark v. Slayton, (N. H.) 1 Atl. Eep. 113 ; Leaoh v. 
Noyés, 45 N. H. 364. 

Wliere the statute providea that a suit is oommenced by "delivering of the original 
notice" to the proper officer, with intent that it be served immediately, the delivery to 
such officer of a "notice" in which the appearance day is left blank, and to be filled 
by such officer on service of the writ, is not such a commencement of an action as will 
bar the running of the statute of limitations. Phinney v. Donatue, (lowa,) 25 N. W. 
Kep. 126. 

Where a créditer filed a pétition, and on the same day a notice was put in the hands 
of the sheriflf, who neglected to serve it, and delivered it to plaintiffs attorney, who 
lost it, it was held that no action was commenoed. Wolfenden v. Barry, ^owa,) 22 N. 
W. Eep. 915. 



Mason v. Edison Mach. Works. 

(Circuit Court, 8. D. New York. August 10, 1886.) 

Master attd Servant — Liabilitt of Mastbb to Servant for NKaLiGBNCB of 
Fellow-Servant. 

Where a foreman, employed in a faotory by a corporation, left a laborer to 
hold alone, on edge, the bed-plate of an engine, ordering away those who were 
assisting him, and the bed-plate f ell down upon and injured said laborer with- 
out hia fault, the corporation was held liable. 

Motion for New Trial. 

Action to recover damages from a corporation for injuries caused 
a laborer by a fellow-servant in its employ. 
Herman Shook, for plaintiff. 
John G. Tomlinson, for défendant. 

Wheelee, J. The défendant is a corporation, and has a factory 
■where dynamo engines are made and shipped. James Martin was 
foreman of common laborers employed there, in handling and mov- 
ing heavy parts of the machinery, and had full control over them for 
that purpose, and hired and discharged them subject to the approval 
of the superintendent. He hired the plaintiff to work there as such 
laborer. While the plaintiff was employed there, he, and six other 
laborers, by direction of Martin, took a bed-plate of an engine, nine 
or ten feet long, about three and a half feet wide, and three inches 
thick, andweighing about 1,500 pounds, set it on edge, and roUed it 
under a hoisting apparatus, for the purpose of raising it to put a 



MASO\ V. rnROX MACn. WORKS. 229 

ti'uck under it. Whilo tliey were holding it in tliat position Martin 
called away four of them, and then two, and left tlieplaintiff to hold 
it alone. It turned over on the plaintiff, and broke one bone of one 
of his legs, and otherwise injured bim. This action is brought to re- 
cover damages for this injury. On the trial the plaintiff's testimony 
tended to show that at least four men were necessary to hold the bed- 
plate when Martin ordered the last two away; that it got the advan- 
tage of bim so that be could not escape, and that he called for belp, 
but no one came, and it fell upon him without his fault. The de- 
fendant's testimony tended to show that the sling for raising it had 
been put on, and it had been raised so that one could hold it safely 
when the men were called away, and that the plaintitf might bave 
got out of the way when it came over, and was injured by his own 
fault. The défendant moved for a verdict on the ground that Mar- 
tin and the plaintiff were fellow-servants, and that the défendant was 
not liable for anything done by Martin in the course of their employ- 
ment. The court denied this motion, and charged the jury, in sub- 
stance, that if Martin, by virtue of the authority to control the men 
conferred upon him by the défendant, directed thenj to leave the 
plaintiff in a dangerous position with référence to the bed-plate, where 
he could not control it, and they did so leave bim, in obédience to 
hiscommands, and bymeans of their leaving himit came down upon 
him, and injured him, without his fault, the défendant would be lia- 
able for the injury, although not liable for anything Martin might 
hâve done as a workman at work with the plaintiff, as he and other 
workmen worked together. The case has now been heard on a mo- 
tion for a new trial on account of the refusai to direct a verdict for 
the défendant, and on instruction that the défendant might be held 
liable for what was done by direction of Martin. 

The decided cases bearing upon this subject bave been thoroughly 
presented and discussed upon the argument of this motion, and par- 
ticularly those made by the courts of the state of New York. There 
does not appear to be any statute of that state upon the subject, 
however, and this question is to be decided upon the principles of 
gênerai law, as to which the décisions of the state courts are not con- 
trolling, although, of course, entitled to great weight. Hough v. Rail- 
way Co., 100 U. S. 213. The décisions of the suprême court of the 
United States are, of course, absolutely controUing hère, so far as 
they hâve gone. In Railroad Co. v. Fort, 17 Wall. 553, the défendant 
was held liable for the direction of a person in control of a boy, both 
m its employ, in sending him into a dangerous place, where he was 
burt. In Armour v. Hahn, 111 U. S. 313, S. C. 4 Sup. Ct. Eep. 438, 
the plaintiff was injured while at work under direction of the de- 
fendant's foreman, in a dangerous place, but in conséquence of the 
négligence of other workmen in the same employ, and not in consé- 
quence of any direction given by the foreman, and the défendant was 
not held liable. In Railway Co. v, Ross, 112 U. S. 377, S. C. 6 Sup. 
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et. Eep. 184, the conductor in oontrol of the movementa of a train 
negligently took it into a dangerous place, where the engineer was 
injured by its meeting another train which should bave been avoided, 
and the railway company, the common employer of both, was held 
liable for this négligent act of the conductor. 

From thèse cases it seems to appear that an employer is liable 
for a wrongful act done by an employé by virtue of an authority 
which the employer bas conferred, even when done to another em- 
ploya in the same employment. 

It has been argued witb much plausibility by the counsel for the 
défendant that the employer had discharged its duty by employing a 
compétent foreman. But in those cases there was no évidence that 
the persons in authority were not generally compétent to exercise it, 
and the cases do not at ail appear to hâve been made to dépend 
npon whether they were or not. Those intrusting authority to con- 
trol others were held responsible for the manner of its exercise in 
each partieular case; if it was abused, those conferring it were holden 
for the abuse. In this case, as was conceded, Martin was authorized 
by the défendant to direct and control the movementa of the men. 
The exercise of this authority, as the jury hâve found. left the plain- 
tiff in a dangerous place to his injury. In this exercise Martin rep- 
resented the défendant, and not himself alone. It is hère, again, 
likewise argued, that the liability of the défendant should be the same 
as if the men had left the plaintiff, in the situation in which he was, 
of their own accord, or as if Martin bad been one of the workmen 
having hold of the bed-plate, and had let go too soon. But the men 
left in obédience to Martin's command, and not of their own accord, 
and Martin gave the command not as a workman, but as a superior, 
as the jury bave also found. The plaintiff would bave the right to 
expect that an adéquate number of men would be provided for the 
safe handling of such a body. If they were not provided, he could 
refuse to proceed without them. He would also bave the right to ex- 
pect that their assistance would be coutinued until it could be safely 
dispensed with. It was taken away by authority from the défendant 
when it could not be done without danger to him, and when he had 
no choice by which he could protect himself. By the command of 
the superior, the boy, in Raihvay Co. v. Fort, was sent into danger 
without intelligent choice. By négligent control, the engineer was 
brought into danger without opportunity for choice, in Railway Co. 
V. Ross. The plaintiff was left in danger by command of the supe- 
rior, without any chance to protect himself. The décisions in those 
cases appear to entitle the plaintiff, on the findings of the jury, to 
recover in this. 

Motion overruled, stay vacated, and judgment on the verdict or- 
dered. 
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FiFTH Nat. Bank p. New York Elevatbd R. Co. 

(OiTcuU Court. 8. B. New York. August 10, 1886.) 

1. Damages— EviDBNCB op — Vakiancb betwben PiiBADiNG and Evidence, 
WHEN Admissible— Code N. Y g§ 544, 539. 

Evidence of danjage accruing after the commencement of the action, and 
before the time of trial, is admissible when it bas not misled the adverse party. 
S. Same— Injury to Propekty— Evidence— Question fob Jurt. 

In an action for damages for the érection of a building in front of a bank- 
ing-house, it may be submitted to the jury to flnd how much less that part of 
the building used for banking purposes was worth as a bank on account of 
said structure. 
B. LiGHT— Easement in — Obstruction or Lioht bt Erection of Buildino. 
It is not error to exclude évidence to show that, if the buildings on the op- 
posite side of the street from plaintifE's building were raised as high as the 
law and ordinancea of tht city allow,'defendant'8 structure would not inter- 
cept any direct rays of the sun towards plaintifE's building. 
i. Evidence — RBiiEVANCV. 

Where the question submitted to the jury was as to injury to the use of s 
building during a certain time, caused by the construction of a railroad, évi- 
dence to show that the gênerai value of the building was increased thereby i» 
not admissible. 

At Law. 

W. F. McRee and W. H. Arnoux, for plaintiff. 

Henry H. Andcrson, for défendant. 

Wheelbb, J. This is an action to recover damages for the érec- 
tion of the defendant's railroad track and station-house in front of 
the plaintifE's banking-house at the corner of Twenty-third street and 
Third avenue, in the city of New York. It bas been once before tried, 
with a verdict for the plaintiff, which was set aside, and a new trial 
granted. 24 Fed. Eep. 114. It bas now been heard on a motion by 
the défendant for a new trial for alleged errors in law occurring on 
the second trial. 

The first ground urged for granting the motion is that it was error 
to admit évidence of damage to the plaintiff accruing after the com- 
mencement of the action. This évidence was admitted withoul ob- 
jection. The défendant reserved no question abont it nntil the évi- 
dence was ail in, and the charge to the jury was reaohed. Then the 
court charged the jury that if the plaintiff was entitled to recover 
damages for the érection of the tracks and station-house in the street 
in front of the bank building, it would be entitled to recover the 
amount shown by the évidence, down to the time of Srial. To this 
part of the charge the défendant excepted, and the correctness of it 
is a question in the case. The plaintiff 's right of recovery was strictly 
and carefuUy limited to damages caused by the structure itself, as it 
was originaily constructed, and nothing was allowed in addition for 
the conséquences of the use of it for the running of trains, or any- 
thing done from day to day, It was ail direotly connected with the 
first wrong. By section 544 of the Code of Procédure of New York, 
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under which this action was brought, it is provided that the court 
may, and in a proper case must, permit a supplemental complaint, an- 
swer, or reply, alleging material facts which hâve occurred after a 
former pleading, which, of course, would be after suit brought. In 
section 589 it is enacted that a varianee between pleadings and proof 
is not material, unless it has actually misled the adverse party ; and, 
by section 540, that where the varianee is not material, as prescribed 
in section 539, the court may direct the faot to be found according 
to the évidence. If the continuance of the structure after the com- 
mencement of the action by the summons, or after the filing of the 
complaint, was material to a recovery for its continuance, it would 
seem that it could bave been brought in by amendment, under sec- 
tion 544. There was no claim that the défendant was misled by this 
évidence. The évidence on its part, as well as that on the part of 
the plaintif!, covered the whole time, and there was no gromid for 
such claim. The évidence was in the case, and as there might bave 
been pleadings which would bave made it admissible, if not admissi- 
ble without more, the varianee between it and the actual pleadings 
was immaterial, withiu the provisions of section 540. The court was 
therefore permitted by that section to do what was done, and what 
was excepted to, namely, to direct the fact to be found according to 
the évidence; and it would appear to be improper not to either do 
that, or order an immédiate amendment. Neto York Mut. Life Ins. 
Go. V. Armstrong, 117 D. S. 591; S. C. 6 Sup. Ct. Eep. 877. And 
this Works no wrong to the défendant, if the claim for damages prior 
to the commencement of the action was properly tried; for there was 
no différence between what occurred before and what occurred after, 
either upon the évidence or the manner of submitting it to the jury. 
The recovery hère will be a bar to any other action for what is em- 
braced within this recovery. WindmuUer v. Robertson, 23 Fed. Eep. 
652; Fowle v. New Haven é Northampton Co., 112 Mass. 338, 

A new trial for this would not give the défendant the benefit of any 
différent principles as to its liability, but would merely give it another 
chance before a jury, which, of course, it should bave if legally en- 
titled to it, but otherwise not. Thèse considérations make it unnec- 
essary to consider whether, in a case like this, where what was done was 
done whoUy outside the plaintiff 's premises, and was completed before 
the commencement of the suit, the recovery should be to the time of 
trial, or only to the commencement of the action. There are many 
cases where the question was whether the damages for the perma- 
nent iujury to the property — as if the nuisance should always remain 
— were recoverable or not, but this précise question does not appear 
to hâve been often decided, and is not free from difSculty. Everson. 
V. Powers, 89 N. Y. 528; Backhouse v. Bonomi, 9 H. L. Cas. 503; 
Fowle V. New Haven é Northampton Co., 112 Mass. 338; Mayne, 
Dam. 59-64; Uline v. New York Cent. & H. R. R. Co., 4 N. E. Eep. 
536, (New York court of appeals, January 19, 1886.) 
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The next question is as to the right of the plaintiff to reeover for 
the injurj^ to that part of the building occupied by itself for banking 
purposes. It is argued that the inconveniences were to the persons 
employed, and not to the plaintiff bank, as such. The court, in 
substance, submitted it to the jury to find how much less the use of 
this part of the building was worth as a bank on aceount of this 
structure. This seems to be covered by Baltimore é P. lî. Co. v. 
Fifih Bnptist Church, 108 U. S. 317, S. G. 2 Sup. Ct. Rep. 719, 
where it was held that a religions corporation was entitled to reeover 
damages for interférence with its comfortable enjoyment of its house 
of worship. It is said in argument that no damages were proved 
except as to additional cost of gas, in this respect. But the situation 
of the plaintiff was shown, and what was done by the défendant, 
from which it was compétent for the jury to infer the damages. It 
is not claimed that they were led by partiality, passion, or préjudice 
about this. 

The next question is as to the exclusion of évidence to show that 
if the buildings on the opposite side of Third avenue were raised as 
high as the law and ordinances of the city allow, the defendant's 
structure would be in their shadow during ail the time that the plain- 
tiff's building is in its shadow, so that it would not intercept any 
direct rays of the sun towards that building. The admissibility of 
this évidence resta upon the claim that because others hâve a right 
to do what would shade the plaintifï's building the défendant is not 
liable for shading it to the extent of that right. The défendant, 
however, does not hâve, or stand at ail upon, the rights of thèse 
other persons. The buildings were not raised to that height, and the 
plaintiff would hâve enjoyed the light which the defendant's structure 
did intercept, but for that structure which the défendant, as against 
the plaintiff, had no right to erect. There is no ownership in light 
itself, as it is diflfused, and the jury bas not awarded anything to the 
plaintiff for what belonged to any one else, This évidence would not 
hâve shown that the injury was to others, and not to the plaintiff. 

The next question is as to the admissibility of évidence to show 
that the gênerai value of the plaintiff's building was increased by the 
building of the defendant's road. The injury to the permanent value 
of the building was not on trial. The question submitted to the jary 
was as to the injury to the use of the building during the time in 
question. No évidence offered bearing upon that question was ex- 
cluded. The évidence on both sides was full as to the value of the 
use without the road there, in comparison with that value with the 
road there; as to that value before the road was built, and after the 
road was built. 

Finally, the défendant claims that a verdict should hâve been di- 
rected for the défendant. The case bas not been allowed to go be- 
youd, if it bas not been narrowed within, the principles laid down by 
the majority of the court in Story v. New York Elevated R. Co., 90 
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N. Y. 122. That case has eontrolled this as to the extent of tlio 
plaintiff's riglits and of the defendant's liabilities. 

Motion for new trial overruled, stay of proceedings vacated, and 
judgment to be entered on the verdict. 



NoRTHWBSTBBN Horse-Nail Co. V. New Haven Hoese-Nail Co. 

and others.* 

(Circuit Court, D. ConnecUcut, August 4, 1886.) 

Patents for Inventions — Horse-Nail Machines. 

Letters patent No. 172,660, of January 35, 1876, to Robert Ross, for an im- 
proved machine for the manufacture oi horse-nails, considered, the seventh 
and eighth. claims thereof construed, and the former found to be infringed. 

In Equity. 

Coburn de Thatcher and Benj. F. Thurston, for plaîntifif. 

Edward H. Rogera and Charles E. Mitchell, for défendants. 

Shipman, J. This is a bill in equity to restrain the alleged in- 
fringement of letters patent No. 172,660, applied for November 16, 
1872, and issued January 25, 1876, to Robert Ross, as inventer, for 
an improved machine for the manufacture of horse-nails. An auto- 
matic horse-nail machine must produce, as nearly as may be, the 
same nail which was formerly made by the hand of the smith. "The 
requisites of a finished horse-shoe nail," says the plaintifif's expert, 
"are, first, it shall be of very tough métal, capable of bending without 
breaking; that the head and neck shall remain soft, the body of the 
nail shall be hardened slightly, and to a greater degree on one side 
than on the other; that it shall hâve a chisel or bevel point, which 
shall be the hardest portion of the entire nail." 

Before the date of the Ross invention there were horse-nail ma- 
chines having a disk which carried the blanks by a step by etep 
movement, and the subséquent opérations of bending, stiffening, and 
elipping were successively and simultaneously performed. Upon this 
disk the blanks were generally radially arranged. The machines of 
the Fowler patent, No. 64,964, dated May 21, 1867; of the Sandham 
patent, No. 109,844, dated December 6, 1870; and of the Wills pat- 
ent. No. 117,584, dated August 1, 1871, — are examples of this gên- 
erai class. Each machine differs materially from the Ross structure, 
notably in the fact that the stiffening process is not performed by 
eold rolling, and that in the Fowler and Wills carrying devicea the 
blanks are arranged radially, and in the Sandham machine they are 
in pockets, and do not hang vertically by their necks. In the first 

' Edited by Charles C. Linthicum, Esq., of the Chicago bar. 
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two machines the stiiïening is effected by pressure; in the Wills ma- 
chine, by liammering. Other machines did a part of the work only. ^ 
Of thèse the machine of the Chase patent, No. 78,644, dated June 9, 
1868, which pointed and sheared the nail, and the Globe Nail Com- 
pany's machine, which aiso had a feeding disk which carried radially 
projecting nails, and presented them siiccessively and simultaneously 
to beveling and trimming devices, are examples. By the machine 
of the Hall patent. No, 121,511, dated December 5, 1871, the blanks 
were stifïened on each side by cold roUing, the points were beveled 
between rolls, and were subsequently sheared. This machine had no 
carrier. The blanks were fed through a vertical tube. The machine 
of the Wills patent, No. 122,876, of January 16, 1872, had a carrier 
in the form of a revolving screw, and cold roUed the blanks on one 
side. A small roller was passed over the nail while resting upon a 
stationary bed. It was beveled and trimmed on another machine. 
The machine of Carter's English patent, No. 1,338, dated April 23, 
1868, was for making carpenters' nails, spikes, and bolts from roda of 
bot iron. After a heading die had formed the head of the nail, and 
while it was held by a gripper, it was tapered and pointed, by means 
of a roller on one side and a die on the other, and then was released, 
and discharged. The roller and die are said to be, and I assume that 
they are, like the roller and die of the Eoss machine. 

It will thus be. seen that before Ross' invention horse-nails were 
made, by différent processes, upon one machine, the varions opéra- 
tions being successively and simultaneously performed ; and also that 
the blacksmith's art in stiffening one side of the nail had been im- 
itated by cold rolling one side, but that horse-nails stiffened by cold 
rolling had not been made upon one machine having an intermittent 
carrier. It may be added that, by hammering or by cold rolling, the 
skill of the blacksmith is more nearly attained than by pressing. 

Eoss' invention consisted, in gênerai terms, in a machine in which 
a new feeding mechanism, wherein the blanks hang vertically by their 
necks, presented the blanks thus suspended, by a step by step move- 
ment, to a roller and die, so that the nail was brought in front of the 
die, and rolled upon one side, and thereafter, in succession, to point- 
ing and trimming dies, each opération being performed simultane- 
ously. 

The principal parts of the feeding mechanism are a horizontal 
ratchet feed-wheel, which is caused to revolve with an intermittent 
motion, and two stationary concentric guide-rings, so as to hâve a 
concentric space between the two. The outer ring exactly incloses 
the feed-wheel. The head of the blank drops throngh the spaces be- 
tween the teeth upon the periphery of the wheel, while the annulai 
space between the guide-rings is wide enough to receive the shank of 
the nail, but not wide enough to permit the head of the nail to pass. 
As the feed-wheel rotâtes, it forces the blank to pass around in the 
space between the rings that support it. The carrying device con- 
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sists of tlie intermittent notched feed-wheel and the concentric guide- 
wheels. 

The first claim, which is for the feeding mechanism, is as follows ■ 

"The improved nail-carrying device, composed of tlie two concentric guide- 
rings and tlie notclied feed-vviieel, provided with teeth projecting down wards, 
and operating to carry the nails aroimd between the rings." 

There was nothing particularly new in the pointing or trimming 
devices, or in the successive and simhltaneous opération of the différ- 
ent processes by which a nail is made, but the Eoss carrying device 
was new; and neither it, nor any other intermittent carrier, had 
been united with a roll and die in the manner specified in the patent, 
and an intermittent carrier had not been united in one machine with 
roUing, beveling, and trimming devices. 

The seventh and eighth claims of the patent — the only claims which 
are said to be infringed — are as follows: 

"(7) The combination in a horse-nail machine of a feed-wheel, a roll-die, 
and a uail-roll, together with tlieir respective connections with the main shaft, 
substantially as hereinbefore described, so that the nail may be brouglit into 
position infrontof the die before thé die is advanced, âud the die beadvanced 
before the roll begins its work. 

"(8) The arrangement in a nail-machine of the feeding mechanism, the 
roUing devices, and the pointing and trimming devices, substantially as here- 
inbefore described, so that, when the nail-carriage is full, a nail shall be 
brought into position before the trimming die, and another before the bevel- 
ing die, at the same moment that one is brought into position for the action 
of the roUing mechanism." 

The seventh claim bas référence to the combination of a carrier 
wheel of the Eoss type, a roll-die, and nail-roll forrolling the nail on 
one side only, together with their respective connections with the 
main shaft, so arranged or connected therewith that the nail is 
brought in front of the die before the die is advanced; and then, 
after the die is advanced, the roll begins its work by passing down 
over the die, wiping or rolling the nail- It is for a carrier wheel in 
which nails hang vertically by their heads, a roll-die, and nail-roll, 
substantially as described, and their connections with the main shaft, 
so that the nail, while suspended, shall be brought to the roll and 
die, which shall operate upon it in the described order and man- 
ner. This claim spécifies a feed-wheel of the Eoss type, and does 
not include the entire carrying device of the Eoss machine. 

The eighth claim includes the primary éléments of the Eoss ma- 
chine, as they are specified in the patent; the feeding mechanism; 
the rolling, the pointing, and trimming devices, arranged with référ- 
ence to each other, as specified in the claim. The feeding mechan- 
ism is that which has been before described, and which is described 
in the first claim, and embraces more than the feed-wheel of the 
seventh claim. 

The carrying device of the défendants is described by their expert 
as follows : 
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"It consisU of a ring having upon its inner surface an inwardly project- 
ing flange, in which are a séries of equidistant recesses, to be somewliat nar- 
rower than tlie head of the nail blank to be introdueed. The ring is sup- 
ported from below, and se as to leave the spaee below thenotches or recesses 
in the ring clear, and so that a nail introdueed into eitherof the said reeesses, 
point do wn wards, will fall until the head cornes to a bearing on the ring, and 
so that, if the ring be rotated, it will carry the blanks so introdueed in a cir- 
cular path. On the periphery of the ring is a séries of notches corresponding 
to the notches on the inside of the ring. " 

In the Eoss machine the movements of the carrier, the roll, and 
the roU-die, are ail derived directly from the main shaft. In the de- 
fendants' machine the pointing and trimming devices receive their 
movements directly from the main shaft, but the roUing devices re- 
ceive their motion from a counter-shaft, at right angles to the former. 
In the défendants' machine the roll-die, the nail-roll, the pointing 
and trimming devices, are substantially those of the Eoss patent, 
and the nail, while suspended, is brought by the feed-wheel into 
position, in front of the die, before the die is advanced, and the die 
is advanced before the roll, which rolls the nail on one aide only, 
begins its work. A nail is also brought into position before the trim- 
ming die, and another before the beveling die, at the same moment 
that one is brought into position for the action of the rolling mech- 
anism. 

Upon the question of infringement of the seventh claim the de- 
fendants make several points, which involve différent constructions 
of the claim. 

1. If the claim is, broadly, for any dial feed-wheel and a stiffening 
device combined, so that the stiffening device would operate upon the 
blank presented by said wheel, then it was anticipated by the Fowler 
and Sandham patents and the first patent of Wills. This construc- 
tion is so obviously inadmissible that it was not pressed. 

2. If the seventh claim is, broadly, for a dial feed-wheel, a roll-die, 
and a nail-roll, arranged with référence to each other, as recited in 
the claim, and irrespective of the peculiar connections between said 
parts and the main shaft, then the invention was the substitution of 
the roll-die and nail-roll of the Carter patent in place of the stiffening 
devices in the pre-existing patents, which hâve just been mentioned, 
which substitution involved nothing more than the skill of the trained 
mechanic, and was unpatentable. Assuming that the improvement 
did substitute the rolling device of the Carter patent for the stiffening 
device of some other patent, the conclusion that the Carter device 
could hâve been put into a horse-nail machine with any dial feed- 
wheel, or especially with a new feed-wheel, without that reconstruc- 
tion which would require invention, seems to me to be very untenable. 
The inventive skill of the patentée does not require much discussion, 
in view of the pre-existing devices and his machine. An examina- 
tion of them ail shows that the Eoss machine, as well as its prede- 
cessors, was the product of a créative mind. He made a new carry- 
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ing device, and he made a new combination of a carrier wheû of his 
type, and a roUer and roll-die. 

3. If the seventh claim includes the connections whereby ail the 
movements are derived from the main shaft, then the defendant's 
machine does not infringe. The feed-wheel, roll-die, and nail-roll of 
the defendant's machine are moved by onemain shaft, as the primary 
factor of their movements. "There is a short counter-shaft interposed 
between the main shaft and another shaft that runs lengthwise of 
the machine, and motion is transmitted fi-om said main shaft to said 
other shaft by gear-wheels. Said lengthwise shaft bas upon it an 
eccentric and a cam. The eccentric carries the roU carriage, and 
causes it to reciprocate at each révolution of said shaft, and the cam 
actimtes the vibrating arm to which the roll-die was attached." 

It would be an extremely narrow construction of this claim ta 
compel the connections to be directly with the main shaft, and to say 
that there was no infringement because a part of the devices got their 
direct movement from a counter-shaft. Such a construction would 
also be unjust to other patents for machines wherein motion must 
necessarily be transmitted, either directly or indirectly, from one 
shaft. The means by which motion is transmitted from one shaft to 
another are so various, and so well known to machinists, that the 
limitation which is desired by the défendants might resuit in an easy 
spoliation of inventions. The défendants' positions in regard to the 
claim, which were selected by an experienced and skillfui expert, and 
by able counsel, appear to me to be so untenable that a court is corn- 
pelled to hold that the claim is being infringed. 

The plaintiff regards the successive and simultaneous action upon 
the différent nails as the important élément of the eighth claim. I 
think that as much importance should be paid to the primary élé- 
ments of the différent devices as to the manner in which the work is 
delivered by the carrying device. The feeding device of the défendants 
is not claimed to be an infringement of the concentric rings and the 
notched wheel of the plaintiff's machine, and the eighth claim is not 
infringed. 

There was a misunderstanding on the part of the plaintiff as to 
the effect of the stipulation which had been entered into, and the ex- 
istence of the plaintiff corporation was not proved. Unless its cor- 
porate capacity is admitted, opportunity will be given to make the 
requisite proof before an interlocutory decree is signed. 

Let there be a decree against infringement of the seventh claim,, 
and for an accounting. 



THE CITY OF MEXICO. 239 

The City of Mexico. (Tift, intervening, etc.) 
{Bistnet Court, D. Florida. April 19. 1886.) 

Shipb and Shippikg — Provisions Pubnished to Vbssel Held for Piract. 

Expenses for provisions provided passengers and crew detained on board a 
vessel under seizure, af ter arrivai in port, and before service of attachment 
under libel for f orf eiture, allowed against the vessel. 

Forfeiture. 

W. G. Maloney, for petitioner. 

G. B. Patterson and W. W, McFarland, for olaimant. 

L. W. Bethel, for the United States. 

Locke, J. When this vessel arrived in port there were on board 
over- 60 passengers, and crew, but the stores and provisions had 
been entirely exhausted. The crew were performing their regular 
dnties on board, and the passengers were charged witb being engaged 
in an illégal and criminal voyage, which justified their détention ; 
and there was no one présent at that time compétent or authorized 
to order the discharge of either, and, had there been, the vessel's 
being placed in quarantine would hâve prevented them from leaving 
the ship. Under thèse circumstances, Lieut. Elliott, United States 
naval ofiSeer in charge, made arrangements with the petitionei' for 
supplying such provisions as were necessary, and this pétition has 
been filed to obtain payment. 

In défense it is ufged that the indebtedness was incurred, not by 
the authority of the owners of the vessel, but by the ofScers, after a 
seizure, and while she was in custody of the government; that no 
advantage came to the owners, nor was the vessel bound to provide 
the passengers with provisions after their arrivai in port ; that they 
were unreasonably detained on board, and it should not be at the 
expense of the ship. 

Thèse bills were incurred before there had been an opportnnity for 
attachment by the marshal under a warrant, and were rendered nec- 
essary by the peculiar circumstances. Any other course than that 
pursued would hâve been objectionable. The circumstances of her 
seizure justified the détention of those on board until the law offieers 
of the government could hâve an opportunity to inquire into the facts 
of the case. The relations existing between the vessel and those on 
board were such as should make her responsible for their subsistence 
as long as they remained on board, regardless of the question as to who 
had charge of her. The position of the passengers on board was dif- 
férent from that of ordinary passengers who had taken passage from 
port to port, and whose voyage had terminated. The vessel had been 
placed at the disposai of Gen. Delgado, in whose employment and 
pay the rest ail seem to hâve been, and she,, and the owners througb 
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her, must be held to be responsible for the payment of any expenses 
on their account. This, as well as the amount of wages, is an ex- 
pense which bas been properly incurred on account of the seizure, and 
the final payment of which must dépend upon the détermination of 
the question of forfeiture. 

Let judgment be entered for the amount proven. 



The Algiees.* 
{Circuit Court, E. D. Pennsyhania. April 15, 1886.) 

Tlie steamer Algiers and the schooner William J. White were sailîng on 
convergent courses. The steamer's wàs N. N. E. ; the schooner's N. W., or 
Bomewhat to the northward of that. The steamer's head-light and signal 
lightB were set, and burning brightly. The offlcers and seamen were on the 
lookout and watchful. The scliooner's side lights were burning brightly, 
but were set in the curve Of her bow, and did not throw her light abaft the 
beam. Her binnacle was on the top of the cabin, and a white lighl thereiu 
was- visible, within an arc of 23 deg. 3 min. to a vessel ofE her port quarter. 
The first mate and two seamen were on duty, one of them at the lookout. 
The schooner's side lights were seen by no one on board the steamer. A 
white one, however, was seen. The steamer's lights were seen by those on 
the schooner for a long time before the collision, but no précautions were 
taken to attract her attention. A torch kept for that very purpose was not 
lighted. The schooner was not noticed until too late to avoid a collision. 
Èeld that, having proved vigilance, négligence could not be inferred from 
failure to see a light, and that the schooner was in positive fault in failing 
to light and exhibit the torch, as the law required her to do, when she knew 
the steamer was approaching on a course which crossed her own. 

In Admiralty. 

S. M. Thomas, H. R. Edmunds,&nà J. Warren Coulston, for libel- 
ant. 

M. P. Henry and Edward McCarty, for the Providence Washing- 
ton Ins. Co. 

Curtis 2'ilton and Henry Flanders, for respondent. 

MoKennan, j. The following facts are found as the resuit of the 
évidence : 

(1) Sbortly after midnight on the morning of the nineteenth of Novem- 
ber, 1882, off the capes of the Delaware, and from 20 to 30 miles south- 
eastwardly from the Five Fathom Bank light-ship, a collision occurred be- 
tween the schooner William J. White and the steam-ship Algiers, by which 
the schooner was sunk, and the vessel and cargo were a total loss. 

(2) The night was dark, the moon had set, the sky was overcast, so that 
the stars could not be seen, and the wind was about N. N. E. 

(3) The steamer was pursuing her voyage from New Orléans to New York 
at the rate of eight knots an hour, steering a course N. N. E., with the wind 

'Eeported by C. B. Taylor, Esq., of the Philadelphia bar. 
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ahecad, lier head-light and signal lights duly set, and burning briglitly. Her 
offlcers and crew were properlystationed; the lookout was upon the bow.and 
watchful; tlie second offlcer was upon the bridge, looking for lights; the 
master was in the pilot-liouse, standing at the forward window close by, ob- 
serving the progress of bis ship; the quartermaster was at the helm, andtwo 
seamen were amid-ships awaiting call. 

(4) ïhe schooner was on a voyage from Alexandria, Virginia, to Prov- 
idence, Khode Island; her speed about four miles an hour. 8he was beating 
up the coast, close-hauled, on her starboard tack. She was in command of 
the flrst mate, and two seamen were on duty, one at the wheel, and theotber 
at the lookout. Her course varied with the wind, but was N. W., or some- 
what to the northward of that. Her.side lights were burning brightly, but 
were set in the curve of her bow, and did not throw their light abaft the 
beam. Her binnacle was on the top of the cabin, and a white light therein 
was visible, within an arc of 22 deg. 3 min., to a vessel ofE her port quarter. 

(5) The courses of the vessels were convergent, and at an angle more or 
less acute. The schooner's bearing was somewhat on the steamer's star- 
board bow, and the steamer was approaching on the port quarter of the 
schooner. 

(6) The.side lights of the schooner were not seen by the lookout pn the 
steamer; or by her captain, who was in the pilot-house on the starboard side; 
or by her second officer, who was on the starboard side of the bridge, — both 
of which offlcers were looking through glasses in the gênerai direction of the 
schooner's approach; nor by thç two seamen, who were amid-ships, and were 
looking in the same direction; nor by the quartermaster at the wheel. 

(7) The mast-head light of the steamer was seen continuously, for more 
than an hour before the collision, from the schooner. Afterwards the steam- 
er's green light was seen by those on the schooner, and they knew that the 
steamer was approaching their course. 

(8) The schooner had a torch on board, but no attempt was made to light 
it. When the collision was impending, and immediately before it occurred, 
a globe liglit was swung on the schooner, which was seen on the steamer, but 
it did not give her timely warning of the schooner's proximity. 

(9) The steamer did not reduce her speed, or change her course; and, when 
the collision was imminent, her helm was put hard a-port, and an order given 
to stop and back her. The collision, however, occurred, by which the bow of 
the steamer was stove in, and she was considerably damaged, and the schooner 
was atonce sunk. 

Under the pressure of the respondent's proof, giving it its full weight,' 
I think it is incontestable that neither the hull nor the light of the 
schooner were seen by any person on the steamer. But it is urged 
that this is overborne by the appellant's évidence that the schooner's 
lights were burning brightly, and hence that theyought to hâve been. 
seen by the steamer, and that the impact upon the schooner was 
direct and perpendicular. If the steamer was not négligent, it is not 
necessary for her to show why the schooner's lights were not seen by 
her. It may be accounted for by imputing only a slight mistake to the 
schooner's witnesses touching her course. But the testimony for the 
steamer establishes that ber lookout was faithful and dutiful, and that 
several other officers and persons on her deck were carefuliy observant 
in the direction of the schooner's approach, and that no lights were or 
could be seen, excepta white light, which they afterwards believed to 
be a misleading light in the schooner's binnacle. Whether this be se or 
v.28F.no.4— 16 
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not is not necessary to détermine. Its chief significance is in showing 
the vigilance of the persons on the steamer. If vigilance is proved, an 
inference of négligence is not to be deduced from the mère faot that 
a light \fya8 not seen, (^The Annie Lindsley, 104 U. S. 191;) and, if the 
collision did not resuit from the négligence of the steamer, there is 
no liability. But the schooner was in positive fault. She saw the 
steamer an hour before the collision, and knew that she was approach- 
ing her ; and was where it was évident that the courses of the vessels 
crossed each other, and the danger of collision was threatening. She 
failed to light and exhibit the torch which she kept on board for the 
very purpose of giving warning under such circumstances. If she 
had exhibited the torch, it is reasonably certain tbat a collision could 
only hâve occurred by the willful act of the steamer; and haar fault 
is not condoned or mitigated by the faot that her side lights were 
baming brightly, and the assumption that tbey could bave been and 
ought to hâve been seen by the steamer. The law gives her no such 
discrétion, but required her to inform the steamer, in this mode, of 
her proximity and course; and, if she consciously omitted to do it, 
the unfortunate conséquences of her failure are imputable to her 
alone. 

The libel is dismissed, with costs. 



Hekdeiokson V. Wbight and others.* 

((Mreuit Court, E. D. Penmyhania. April 22, 1886.) 

Chabtbb-Partt— Ship-Bkokees. 

A. & Co. were the ship's agents at New York. They, through H. &M., shîp- 
brokers in Ptiiladelphia, applied to C. & Co. for an otter. Terms were agreed 
upon, and put in writing. The charter-party was then read over by the agent 
of C. & Co., and marked, in order that an^ member of the flrm might know it 
was ail right, and sign it without reading it through. It was then handed to 
H. & M., who sent it to A. & Co. for exécution. A. & Co. made an altération 
in it, signed it, and returned it to H. & M. with instructions to call C. & Co.'s 
attention to the altération. H. & M. took the charter-party to C. & Co., and 
left it with a clerk, but said nothing about the change. One of the flrm, re- 
lying upon the mark, signed the charter-party without noticing the altéra- 
tion. Soon after C. & Co. learned of the change, and immediately refused 
to be bound by the charter-party. Held, that H. & M. were the agents of the 
ship, not of C. & Co.; that their default or fraud was imputable to their prin- 
cipal»; and that the charter-party could not be sustained. 

In Admiralty. See 6 Fed. Rep. 626. 

Flanders <& Pugh, for libelants. 

H. G. Ward and M. P. Henry, for respondents. 

McKennan, J. This suit is brought to recover damages for the re- 
fusai by the respondents to f ulfiU a charter-party alieged to bave been 

'Eeported by 0. B. Taylor, Esq., of the Philadelphia bar. 
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eiitered into between them and French, Edge &. Co., as agents of the 
EuBsian bark Hero, on the twenty-seventh day of August, 1879. In 
August, 1879, the bark Hero was at Carthagena, awaiting employ- 
ment. French, Edge & Co. were her agents at New York, haviiig 
authority to charter her. They "gave" her to Holïman & Meyer, 
ship-brokers of Philadelphia, to obtain a charter for her there. Hoff- 
man & Meyer applied to the reçpondents for an offer, which they 
made; butstated, as an indispensable condition of their engagement 
of the vessel, that she sliould sail promptly from Carthagena, and this 
was communicated to French, Edge & Co. After some negotiation 
between Mr. Young, who had charge of that department of the bus- 
iness of the respondents, and Mr. Hoffman, of Hofifman & Meyer, a 
charter-party was agreed upon on the twenty-seventh day of August, 
1879, and a blank form was accordingly filled up, embodying its 
terms, by a clerk in the respondents' office. It contained a stipula- 
tion that the vessel should "proceed promptly to Philadelphia, to 
enter upon the performance of this charter-party." It was then ex- 
amined by Mr. Young, and was ready for signature without further 
examination. It was there fore "ticked" by Mr. Young, by writing a 
private mark upon it, which indicated to the members of the firm that 
it had been examined and approved by Mr. Young, and required no 
further examination. This was fully understood by Mr. Hoffman, who 
testified that he was informed of the import and object of Mr. Young's 
mark, and that it was placed upon the paper "so that Mr. Neall, or 
any other member of the firm, could sign it without reading it through, " 
and he knew, also, that the respondents would exécute it only in its 
approved form. It was afterwards sent to Hoffman & Meyer, who, 
on the twenty-eighth of August, took it to New York to procure its 
exécution by French, Edge & Co. They insisted upon a change in the 
paper touching the time of departure of the vessel from Carthagena, 
and were told by Hoffman & Meyer that if it was so changed the re- 
spondents would not sign it. French, Edge & Co., however, after the 
word "promptly" interlined the word, "to-wit, in about a fortnight;'* 
and on the thirtieth of August sent the charter by mail to Hoffman 
& Meyer, to hâve it executed by respondents. On the same day they 
instructed Hoffman & Meyer to calî the attention of the respondents 
to the altération, and to say that they insisted upon its insertion. 

On September 1, 1879, Mr. Meyer called at the office of the re- 
spondents, in the absence of Mr. Young, and left the charter-party 
with Mr. Engleman, a clerk of the respondents, to hâve their signa- 
ture affixed to it; but did not state to him that any change had been 
made in the original draft. It was handed afterwards to Mr. Neall, 
a member of the firm, and he, upon the faith of Mr. Young's mark 
of approvai upon it, affixed the name of the firm to it without reading 
it. It was then sent back to Hoffman & Meyer to hâve copies made 
of it. Upon the return of the copies, several days afterwards, the 
respondents discovered that change which had been made in their 
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approved draft of the charter-party, and at once notified French, 
Edge & Co. that they would not be bound by it as it stood. 

Hoffman & Meyer were not the agents of respondents in this trans- 
action. They were not ernployed or compensated by them. From 
the beginning they acted avowedly as the représentatives of French, 
Edge & Co. At the instance of the latter, they initiated the negotia- 
tion with the respondents; solicited an ofïer from the respondents 
for the employaient of the ship; treated with them touching the 
terms of the charter, under the instructions of their avowed princi- 
pals; and, in every step of the negotiation, the respondents acted for 
themselves, and they as the représentatives of an adverse interest. 
Henee French, Edge & Co. were their principals, and not the re- 
spondents, and their default or fraud is imputable to their principals. 

Upon this statement of facts, I am of opinion that the libel cannot 
be sustained ; but as the whole case is very clearly and fully discussed 
in the opinion of the learned judge of the district court, the decree 
of that court is afiSrmed for the reasons stated in that opinion, and 
the libel is now hère dismissed, with costs. 



The Maria Luigia.* 

{Circuit Court, E. D. New York. June 29, 1886.) 

CJhakteb-Pabtt— Breach op Charter — Déviation— Damage to Cargo— En- 
TRT m LOG — Evidence- Stress of Wbathbb. 

Tlie charter of a vessel which brought a cargo of green fruit from Messina 
to New York contained the clause that, ''being esseutially necessary for the 
good préservation of the cargo, it is especially agreed that the vessel, on leav- 
ing Gibraltar, shall go to the northward of the Western islands, and keep 
north of that latitude, unless absolutely forced south by stress of weather, in 
which case the vessel's log-book shall f urnish évidence of that fact. " It ap- 
peared in évidence that the vessel, after leaving Gibraltar, kept the port tack, 
on a course which ivould hâve taken her north of the Western islands, but 
afterwards changed her tack; and the entry in the log, made at the time, was, 
"Vessel laboring heavily from high sea: ''on account of heavy sea, take 
starboard tack;'' and on the following day the entry in the log was, "Obliged. 
from heavy atja, to keep starboard tack, in order not to hâve the vessel suffer 
much;" " are compelled, by the rougL sea, to keep starboard tacks;" and that, 
after again attempting to go north on the port tack for six hours, she again 
headed south, the entry being," We take the starboard tack, the vessel suffering 
much on port tack;" and she passed to the southward of the islands. In an 
action against the bark for damages, f>M, that she was obliged to take the 
starboard tack in conséquence of her laboring heavily while on the port tack, 
on account of the high seas, and was absolutely forced south by stress of 
weather, and that the log-book furnishes évidence of that fact. Held, aUo, 
that as the vessel was forced south by stress of weather, and did not pass to 
the north of the Western islands. it .was her duty. under the charter-party, 
when she reached the western longitude of the islands, in view of the tima 

*Reported by R. D, & Wyllys Benedict, Esqa., of the New York bar. 
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filrcady cMiFumed, aud of Ihe perishable nature of the cargo, to make directly 
for New York, and not to first work up. if she could, to the northerly latitude 
of tlie islands. Eeld, also, that the cliarter-party had been f uUy performed 
by the vessel, and that full freight had been earned. 

Admiralty Appeal. Tbe decree of the district court in the same 
case (18 Fed. Éep, 556) reversed. 

Two actions — one that of Luigi Pirandello, the charterer, against 
the vessel, for damages for breach of charter, and the other that of 
the Fratelli Savarese, owners of the vessel, against the cargo, for 
balance of freight money — were Consolidated and tried together. 

In this case the court (Blatchford, Justice) found the following 
facts : 

(1) On December 12, 1880, the Fratelli Savarese were the owners 
of the bark Maria Luigia, an Italian vessel of 469 tons register. 

(2) On that day, at Messina, Sicily, the then master of said bark 
entered into a charter-party of said bark with Luigi Pirandello, a 
merchant of Messina, by which it was, among other things, stipu- 
lated and agreed that the vessel, then lying at Naples, should proceed 
to Messina, and load a full and complète cargo of green fruit, or 
other lawful merchandise, at charterer's option; "the charterer to 
bave the option of shipping brimstone for ballast, and, being so 
loaded, should therewith proceed direct to New York, Philadelphia, 
or Baltimore, one port only to be named by the charterer on signing 
bills of lading; • * * there deliver the same according to billa 
of lading, on being paid freight * * * at the sum of fourteen 
hundred gold American dollars in full, if sent to New York, * » * 
with fifty liké dollars gratuity to the captain. The act of God, re- 
straint of princes and rulers, the nation's enemies, fire, and ail and 
eveiy other dangers and accidents of the seas, rivers, and navigation, 
of whatever nature and kind soever, during the said voyage, alsvays 
excepted. The freight to be paid in cash on a true and right delivery 
of the cargo. * * * Being essentially necessary for the good 
préservation of the cargo, it is especially agreed that the vessel, on 
leaving Gibraltar, shall go to the northward of the Western islands, 
and keep north of that latitude, unless absolutely forced south by stress 
of weather, in which case the vessel's log-book shall furnish évidence 
of that fact. Twenty-five running days are to be allowed the said 
merchant (if the ship be not sooner dispatched) for loading, to com- 
mence in Messina, when in free pratique, and ready to load, and 
usual time allowed for unloading, according to custom of respective 
ports. The boxes of fruit to be stowed with the usual ventilation, as 
customary for the United States. * » * Stevedore to be pro- 
vided by the charterer, » * » and ten days on demurrage, over 
and above the said laying days, at twenty-five gold dollars per day." 
"Penalty for non-performance of ail the aforesaid clauses in this 
charter, amount of freight." 
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(3) "The Western islands," referred to in the charter-party, are 
the islands also known as the Azores, and they are geographically 
situated between the parallels of 39 deg. 45 min. and 36 dej^. 57 
min. north latitude, and between the meridians of 31 deg. 10 min. 
and 24 deg. 55 min. longitude west of Greenwich. 

(4) That thereafter the veasel, which was lying at Naples, pro- 
ceeded from there to Messina, where she arrived on January 21, 
1881. The master notified the charterer on January 27th that the 
vessel would be ready to receive cargo under the charter on the next 
day, and received reply that the vessel's lay days would commence 
on the 28th. 

(5) On February 17, 1881, the vessel began to load brimstone, 
and finished loading on February 23d, having taken on board 2,600 
cantars, equal to 200 tons. 

(6) On the fifth of Maroh, 1881, after the expiration of the lay 
days for loading, the vessel began to load fruit, and finished load- 
ing it on the evening of March 9tih, having taken on board 1,500 
boxes of lemons and 4,766 boxes of oranges. The boxes of fruit 
were stowed with the usual ventilation, as customary for the United 
States. 

(7) After the loading of the cargo, and on March 9, 1881, the master 
executed bills of lading for the cargo, which contained, among other 
things, this provision : "Ignoro peso e qualita, afferma numéro casse, 
tutt' aïtro die' essere." They also stated that freight was to be paid 
"as per charter-party." 

(8) The quality of the oranges, when shipped at Messina, was in- 
ferior. The weather, at and prior to the shipment, was warm and 
rainy, and unfavorable for the préservation of fruit, and the keeping 
quality of the fruit that year was poor. 

(9) On March 10, 1881, the vessel sailed from Messina to New 
York, being tight, staunch, strong, and in every way fitted for the 
voyage. She passed out of the straits of Gibraltar on April 16, and 
arrived in New York on May 28, 1881. 

[Omitting extracts from the vesBel's legs, contained in the tenth 
and eleventh findings.] 

(12) After the bark left Gibraltar she endeavored to go to the 
northward of the Western islands, and to keep northward of that 
latitude, and continued so to do until April 18th-19th, on whieh day 
she was obliged to take the starboard tack in conséquence of her 
laboring heavily while on the port tack, on account of the high seas, 
and was absolutely forced south by stress of weather. On the follow- 
ing day she again changed to the port tack, and made another effort, 
for six hours, to go to the northward of the Western islands, and to 
keep north of that latitude; but she was again compelled, by stress 
of weather, to change to the starboard tack, the heavy sea having 
caused her to suffer heavily, and was absolutely forced south by 
stress of weather. Thereafter, and until she had passed the longi- 
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tude of the Western islands, stress of weather made it impossible for 
Jier to pass to the northward of thera. 

(13) The bark's log-book, consisting of the two logs above named, 
furnishes évidence that for the time above named she was absolutely 
forced south by stress of weather. 

(14) After passing the longitude of the Western islands it would 
bave been imprudent on the part of the master of the bark to take a 
course which would hâve then carried her to the northward of the 
latitude of the Western islands. On the contrary, she was abso- 
lutely forced southward of that latitude by stress of weather, and her 
log-book, consisting of the two logs above named, furnishes évidence 
of that fact. 

(15) Upon the arrivai of the bark in New York she made a true 
and right delivery of her cargo to the consignées thereof, who received 
and accepted the same. 

(16) The charter-party was fuUy performed by the bark. 

(17) The balance of freight money due to the owners of the bark, 
under the charter-party, after her arrivai in New York, and the de- 
livery of her cargo, was the sum of $970. 

(18) By reason of the above findings of fact, no f acts are found 
on the subject of any damage to any of the cargo. 

And the court also made the following conclusions of law : 

(1) The proper construction of the clause in the charter-party, 
"that the vessel, on leaving Gibraltar, shall go to the northward of 
the Western islands, and keep north of that latitude, unless abso- 
lutely forced south by stress of weather," is that if, by stress of 
weather, the vessel was prevented from going to the northward of the 
Western islands, she was not required either to go to the northward 
of the Western islands, or to keep north of that latitude. 

(2) The owners of the bark are entitled to a decree dismissing the 
libel of Pirandello against her, with costs to them in the district 
court, and in this court, to be taxed; and adjudging that they re- 
cover against her cargo the above-named balance of freight, being 
$970, with interest from June 21, 1881, with costs in botb courts to 
be taxed. 

UUo, Ruebsamen é Hulibe, for libelant. 

Jas. K. nui, Wing d Shoudy, {H, D. Benedict, counsel,) for claim- 
ant of the Maria Luigia. 

And the court filed also the following opinion: 

Blatchfoed, Justice. In deciding thèse cases against the bark 
and her owners (18 Fed. Eep. 556) the district judge held that the 
facts stated in the log-book did not prove that the master of the bark 
was forced by stress of weather to abandon the northern passage. 
He found that the log-book stated the reason for chauging, on April 
18th-19th, from the port tack to the starboard tack, — that is, from 
the northward to the southward course, — to be "to relieve the vessel 
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from thelabor she was subjected to in thehigh sea running;" and he 
heid that the motive so stated could not hâve been tbe real motive, 
because "the vessel was close-haiiled on both the tacks, and the wind 
and sea continued the same," and "the vesael would therefore labor 
as much on the starboard as on the port tack," and "changing the 
tack could not briug relief from the labor." The log shows that at 
5 A. M, on the 19th, the wjnd being W. S. W., and the vessel being 
able, with that wind, to head N. W., or six points from the wind, she 
left the port tack, and went on the starboard tack, and headed S., or 
six points from the wind. From midnight to 4 a. m. the navigation 
log says: "Vessel laboring heavily from higU sea." From 4 a. m. to 
8 A. M. that log says: "On account of heavy sea, tàke starboard 
tack." On April 19th-20th, from noon to 4 p. m. of the 19th, the 
navigation log says: "Obligea, from heavy sea, to keep starboard 
tack, in order not to hâve the vessel suiïer much;" and the gênerai 
log says : "P. M. Are compelled by the rough sea to keep starboard 
tacks." At 8 A. M. of the 20th the vessel went on the port tack 
again, with the wind W. by S., and headed N. W. by N., and in four 
hours ran fifteen miles, as shown by the navigation log. The gênerai 
log says : "A. M. At eight o'clock, vessel goes about, and sails on 
port tacks." On April 20th-21st, from noon to 2 p. m. of the 20th, 
with the wind W. N. W., the vessel headed N., and ran in the two 
hours five miles, as the navigation log shows. That log also shows 
that at 2 p. m., with the same wind, the vessel changed to the star- 
board tack, the entry being, "At two o'clock we take the starboard 
tack, the vessel suffering much on port tack;" and that at 3 p. m., 
with the wind N. W. by N., she headed S. W. by W. 

As to the fact whether changing the tack, with the same wind and 
sea, still remaining close-hauled, will relieve a vessel from labor, the 
new évidence taken in this court is overwhelming to show that such 
relief is often given by such change of tack, under the circumstances 
stated. As, therefore, the reason for the change might be sound, 
and the motive a real one, and there is nothing to cast suspicion on 
the good faith of the master of the vessel, the only question is whether 
suffering from heavy labor in high seas is such "stress of weather" as 
the charter-party means. Undoubtedly it is. The conséquence of 
the labor might be opening of seams, and leakage, with damage to 
cargo, or shifting of cargo, and prolongation of the voyage. Much 
must be left to the sound judgment of the master at thetime; and 
the criticism which is the resuit of a wisdom which comes after the 
event, and is easily made by those who were not on the spot, is a poor 
substitute for the deliberate conclusion of an experieneed man, cbarged 
with the responsibility of action under the exigenciesof the occasion 
His log-book shows why he went soutb, and "furnishes évidence" that 
he was "absolutely forced south by stress of weather." The pré- 
pondérance of évidence to outweigh such facts as appear in this case, 
and the judgment of a compétent master upou tbem, ougbt to be 
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very clear. The Glcm dis, Brown, Adm. 502; The John TI. Pearson, 
14 Fed. Eep. 752. 

As the vessel was forced south by stress of weather, and did not 
pass to the north of the Western islands, it was her duty, in view of 
the time already consumed when she reached the westerly longitude 
of the islands, and of the perishable nature of the cargo, to make ail 
speed to reach her destination on a direct Une, and not to first work 
up, if she could, to the northerly latitude of the islands. The char- 
ter-party did not require that, and good sensé and good faith forbade 
it. 

There was no breach of the charter-party, and the whole charter 
money was earned. 



The Fbisia.' 

The John N. Pabkee. 

(Cirmit Court, E. D. New York. July 15, 1886.) 

Collision— Stbambbs Cbossinq — Whistlbs — Dutt to Stop and Back. 

A collision occurred in New York harbor on a clear day, between the steam- 
ship Frisia, outward bound on a S. S. W. course,- and a bark towed by a 
hawser astern of a tug, which was crossing from Red Hook to a point below 
Bedlow's island, on a W. N. W.^ course. The tug blew three signais of two 
whistles each to the steam-ship, and, receiving no answer, kept on to the 
westward, and crossed the course of the steam-ship. Those in charge of the 
Frisia not hearing any whistles from the tug, but seeing it was crossing on a 
course at right angles, blew.one blast of their whistle, ported, and kept on. 
Eecelvins no whistle in response, the steam-ship again blew one blast of the 
whistle, and then reversed, but too late to avoid a collision, and the Frisia's 
stem struck the starboard side of the bark about 50 feet from her stern. 
Jleld that, as the tug had the steam-ship on her starboard side, it was her duty 
to keep the bark out of the way of the Bteam-shij), and that she was in fault 
for attempting to cross abead of the Frisia, and in keeping on without get- 
ting a response to her whistles. On appeal, lield, that the Frisia was also in 
fault in that, when it was plainly seen that the tug and bark were crossing 
her course so as to involve risk of collision, she ported her helm, and did not 
sooner stop and reverse. Held, that libelants were entitled to a decree for 
their damages against both the tug and the steam-ship. 

Admiralty Appeal. The decree in the district court in the same 
«ase (24 Fed. Eep. 495) reversed in so far as it held that the Frisia 
was not in fault. 

In this case the court (Blatchfoed, Justice) found the following 
facts : 

(1) On June 17, 1882, James Kitchin, James E. Kitchin, Dickson 
Andersen, and Eobert McDonald were the owners of the bark James 

'Reported by E. D. and Wyllys Benedict, Esqs., ol the New York bar. 
•See note, post, 250. 
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L. Ilarway, her tackle, apparel, etc. The bark was a Britisli vessel, 
hailiiig from Pictou, Nova Scotia, built in August, 1880, of 958 tons 
register, 170 feet keel, 38 feet beam, and 21 feet depth of liold, and 
was in .first-class condition. 

(2) On that day ehe was lying at Merchant's Stores, Brooklyn, in 
ballast, ready for Bsa. At 12 o'clock noon she was taken in tow by 
the steam-tug John N. Parker, to be towed to an anchorage to the 
south of Bedlow's island, in the harbor of New York. 

(3) The tug was about 75 feet long, and was in the business of 
towing vessels about the harbor of New York. After towing the bark 
ont clear of the stores at Red Hook, she went ahead of the bark, and 
took her in tow, as customary, on a hawser of 60 fatboms in length, 
which was fastened at the stern of the tug, and led to the bitts on 
the top-gallant forecastle of the bark, where it was made fast. The 
tug then proceeded with the bark directly across the bay, in a W. N. 
W.^ direction, by compass, towards her anchorage on the southerly 
side of Bedlow's island. 

(4) The wind at the time was blowing a light breeze from the 
south-east. The tide was running ebb at the rate of about three 
knots an hour, in a southerly direction. The weather was fine and 
clear, and the sun was shining brightly. 

(5) The bark had no sail set, and was without propelling power 
of her own, and was under the sole management, control, and direc- 
tion of the tug. An able seaman was stationed at the wheel of the 
bark, as sheleft the wharf, and was ordered to steer her directly after 
the tug. He remained at the wheel until after the collision. He 
steered the bark right after the tug. By his compass his course was 
W. N. W. The first ofScer stationed himself on the top-gallant fore- 
castle of the bark, when the tug started to tow, and remained thereon 
up to the time of the collision. The rest of the officers and crew, ex- 
cept the captain, who was on shore, were about the deck, attending to 
their respective duties. 

(6) The tug was in charge of her captain and pilot, who was an 
experieneed man in navigation, and had a compétent and sufficient 
lookout, and a compétent engineer in charge of her engine. The 
whole length of the tug and tow, with the 60-fathoms hawser, was 
about 605 feet. 

(7) The Frisia was an océan steamer, of 3,000 tons, schooner 
rigged, belonging to the Hamburg-Âmerican Packet Company, and 
was employed regularly in their line between New York and Ham- 
burg, carrying freight and passengers. She was 312 feet in length, 
was built of iron, and had a very sharp bow. She had a screw, which 
turned to the right, and when her engines were reversed from full 

1 Note. — In the district court opinion this course is given as N. N. W. Tliis was prob- 
ably caused by a mistake of the steiiographer in his minutes of the testimony of the 
captain of the tug. In the additional testimony in the circuit court the captain of the 
tug testified that this was an error, and tliat liis course was W. N. W. — [Rep. 
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speed ahead to full speed astern, her head turned to starboard, so long 
as she was making headway, whether her rudder was amid-ships, or 
she was under a starboard helm, or under a port helm. With her 
rudder amid-ships, her head would fall off to starboard two points in 
the time between such reversing of her engines from full speed 
ahead to full speed astern and the moment at which she ceased to 
inake headway; under a port helm, or under a starboard helm, her 
head would fall ofif to starboard one and one-half points in the same 
time. Under normal conditions of wind and tide, about two min- 
utes would elapse between the reversing of her engines at full speed 
and the moment at which she ceased to make headway. Her full 
speed was 13 knots an hour. 

(8) About ] 5 minutes past 12 she left her dock at Hoboken, bound 
on a voyage to Hamburg, Germany, carrying passengers and cargo. 
Her navigation was iû charge of a Sandy Hook pilot, who, from the 
time of leaving the dock until after the collision hereinafter men- 
tioned, remained on her bridge. The bridge was more than 160 feet 
abaft her stem, and was 13 feet above her deck. Her master and 
her chief officer were also on the bridge, the master standing on the 
port side, at the telegraph to the engine-room, and the chief officer 
on the starboard side, at the telegraph to the wheel. The pilot gave 
the orders for her navigation. She backed out into the stream, and 
then took her course down the river, along the western edge of the 
channel, which was her proper course. 

(9) After the tug and the bark had passed out to the southward 
and westward of the Black Buoy No. 1, situated south-west of Gov- 
ernor's island, those on the tug and bark saw the steamer Frisia 
coming down the river, upwards of a mile away, at a high rate of 
speed. There were at that time proceeding down the bay, between 
the steamer and Governor's island, the steam-boat Matteawan, bound 
from Pier 1, East river, to Bay Eidge; the steam-boat Castleton, 
bound from the foot of Whitehall street to Staten island; the tug- 
boat Peter Smith, with a canal-boat in tow, bound from Hoboken to 
Gowanus creek; and the tng-boat Joseph Stickney, bound from Jer- 
sey City to Eed Hook. Going up the bay was a large Inman steamer, 
which crossed the tug's bows, and passed the Frisia on her port 
hand. 

(10) The pilot of the tug, after seeing the Frisia, gave a signal of 
two short and distinct blasts of his steam-whistle, to indicate to the 
Frisia, that the course of the tug and the bark was to the westward, 
across the coUrse of the Frisia, but the latter made no reply. The tug 
thereupon repeated the signal of two short and distinct blasts of her 
steam-whistle, but the Frisia gave no reply thereto, and thereupon 
the tug, for the third time, gave a signal of two short and distinct 
blasts of her steam-whistle. The reason why the pilot of the tug 
gave the above signais was that he thought that, by keeping on, he 
would cross with the bark in safety before the Frisia would reach the 
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course of the bark, and therefore he kept on. No whistle from the 
tug was heard by any one on board of the Frisia. After the t«g had 
opened the starboard side of the Frisia those on the tug heard two 
whistles blown from on board of the Frisia. Thèse were the first 
•whistles heard from the Frisia by those on the tug, and before that 
the Frisia had not blown any whistle. 

(11) The course of the tug and the bark was not changed, and 
their speed was about six miles an hour, until just prior to the col- 
lision, when'"the speed of the tug was increased to her full power, to 
avoid a collision. The Frisia, with her stem, struck the bark a blow 
on her starboard side, between the two after-shrouds of the starboard 
main rigging, about 50 or 60 feet forward of the stern of the bark, 
which eut into the bark's side to within a few feet of her keel, and the 
stem of the Frisia was thereby so firmly wedged into the side of the 
bark, that she could not back out, or free herself from the bark, un- 
til five steam tugs had pulled the bark away from her, which was 
done. The water then began to pour rapidly into the side of the bark, 
and the tugs towed her to the Eed Hook flats, where she sank imme- 
diately, with everything on board. The time of the collision was 
shortly after half past 12 o'cloek; the place, S. E. by S. from Bed- 
low's island. 

(12) Tlie distance from the Frisia's dock at Hoboken to the place 
of collision is three and one-fourth miles. The Frisia backed out 
from her dock at 12:15 p. m. She rounded and started down the 
river at full speed at 12:22 p. m. She stopped her engines and re- 
versed thera at 12:35, but too late to overcome her headway before 
she struck the bark. She was running at fuU speed ahead, with the 
tide, up to the time she reversed. 

(13) The course of the Frisia was S. S. W. Her pilot and her 
first ofïicer, on the bridge, saw the tug and the bark, on the port bow 
of the Frisia, from one-half to three-quarters of a mile away, and 
saw that they were bound to the westward, across the course of the 
Frisia. When they saw that bhe tug was taking no measures to 
avoid the Frisia, and was determined to cross her course, the pilot 
ordered the first officer to blow one blast of the steam-whistle, and 
one short blast was then blown, and the helm of the Frisia was ported, 
and she continued on at full speed. This whistle was not answered 
by those on the tug. After an interval the Frisia blew another blast 
of her steam-whistle, and about the same time the pilot of the Frisia 
gave orders to put the wheel amid-ships, stop the engines, and re- 
verse, full speed astern, but before the headway of the Frisia was 
overcome, she struck the bark. 

(14) The foUowing rules and régulations, among others, for the gov- 
ernment of pilots of steam-vessels, as revised, amended, and adopted 
by the board of supervising inspectors, as authorized by the act of 
congress to provide for the better security of life on board of vessels 
propelled in whole or in part by steam, and for other purposes, were 
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iii force at the place of this collision, and applicable to tlie proper 
navigation of steam vessels, at the time of this collision, viz. : 

"Rule 1. When steamers are approaching each otlier 'head and head,' or 
nearly so, it shall be tlie duty of each steamer to pass to the right, or port sido, 
of the other; and the pilot of either steamer raay be flrst in deterraining to 
pursue this course, and thereupon shall give, as a signal of his intention, one 
short and distinct blast of his steam-whistle, which the pilot of the other 
steamer shall answer promptly by a similar blast of his steam-whistle, and 
thereupon such steamers shall pass to the riglit, or pprt side, of each other. 
But if the course of such steamers is so far on the starboard of each other as 
not to be considered bj' pilots as meeting 'head and head,' or nearly so, the 
pilot so first deciding shall immediately give two short and distinct blasts of 
his steam-whistle, which the pilot of the other steamer shall answer promptly 
by two similar blasts of his steam-whistle, and they shall pass to the left, or 
on the starboard side, of each other." 

"Rule 3. If, when steamers are approaching each other, the pilot of either 
vessel fails to understand the course or intention of the other, whether from 
signais belng given or answered erroneously, or from other causes, the pilot 
so in doubt shall immediately signify the same by giving several short and 
rapid blasts of the steam-whistle; and if the vessels shall hâve approached 
within half a mile of each other, both shall be immediately slowed to a speed 
barely sufflcient for steerage-way unti) the proper signais are given, answered, 
and understood, or until the vessels shall hâve passed each other." 

"Rule 6. ïhe signais, by the blowing of the steam-whistle, shall be given 
and answered by pilots, not only when meeting 'head and he^d,' or nearly 
so, but at ail times when passing or meeting at a distance within half a mile 
of each other, and whether passing to the starboard or port." 

"N. B. The foregoing rules are to be complied with in ail cases except when 
steamers are navigated in a crowded channel, or in the vicinity of wharves; 
under such circuinstances steamers must be run and managed with great cau- 
tion, sounding the whistle as may be neeessary to guard against collision or 
other accidents. " 

(15) The libelants, as between themselves and the tug, sustained 
by the collision damages in the sum of $35,844,40, as reported by 
the commissioner, with interest on $28,274.09 from August 1, 1882. 

And the court also found the following conclusions of law: 

(1) The courses of the tug and the Frisia being crossing courses, 
involving risk of collision, and the tug having the Frisia on her own 
starboard side, it was the duty of the tug to keep the bark out of the 
\yay of the Frisia. 

(2) The tug committed faults leading to the collision, in that she at- 
tempted to cross ahead of the Frisia with the bark, and in that, after 
getting no response from the Frisia to any one of her whistles, she 
kept on, and did not stop or reverse. 

(3) The Frisia committed faults leading to the collision, in that she 
ported, and did not starboard, when it was plainly seen by those in 
charge of her that the tug and the bark were crossing her course, so 
as to involve risk of collision, and in that she did not sooner stop and 
reverse. 

(4) The libelants are entitled to decree against the Frisia and the 
tug, and their respective stipulators severally, each for one-half of the 
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entire damages of the libelants, and of the proper interest thereon, 
and of their costs in the district court, and in this court, so far as the 
stipulated value of the vessel shall extend; any balance of such one- 
half, over and above such stipulated value of either vessel, or which 
the libelant shall be unable to coUect or enforce, to be paid by the 
otber vessel or her stipulators, to the extent of the stipulated value 
thereof, beyond the moiety from said vessel. 

H. T. Wing and H. Putnam, for libelants, James Kitchin and 
others. 

T. E, Stillman and W. Mynderse, for the Frisia. 

R. D. Benedict, for the John N. Parker. 

And the court also rendered the following opinion : 

Blatchford, Justice. The district judge condemned the tug, and 
acquitted the Frisia. 24 Fed. Eep. 495. He held that, it being the 
duty of the tug to avoid the Frisia, she was in fault in attempting to 
cross the Frisia's bows. As to the Frisia, he held that the whistles 
of the tug were ail of them blown when the Frisia was so close at 
hand that stopping and reversing her engines was the only thing then 
to be done by her towards avoiding a collision; and that, in the ab- 
sence of timely whistles from the tug, the Frisia was not chargeable 
with knowledge of the intention of the tug to attempt to cross the bows 
of the Frisia. The district judge said: "If, notwithstanding the 
omission of the tug to give timely notice by her whistle, the circum- 
fltances were such as to inform the steamer in time that the tug waa 
intending to cross her bows, such circumstances cast upon the steamer 
the duty, by a timely change of her course, or slaeking of her speed, 
to avoid the danger attending the course selected by the tug. I find 
in the circumstances proved nothing calculated to convey such in- 
formation to the steamer." 

The course of the Frisia being S. S. W., and that of the tug being 
W. N. W., it was necessarily apparent to those on the Frisia that the 
tug was crossing the course of the Frisia at right angles. Again, the 
answer of the Frisia says that the bark in tow of the tug "was appar- 
ently bound from a point near Merchant's Stores, Brooklyn, to a point 
a little to the southward of Bedlow's island," and that the collision 
occurred "to the southward and eastward of Bedlow's island." The 
answer also says, as to the Frisia : 

"Those in charge of her navigation first saw the tug John N. Parker, and 
the bark James L. Harway in tow thereof, about three points or more on the 
port bow of the steam-ship, and distant thvee-quarters of a mile. The Frisia 
continued upon her course!, which was about S. S. W.,and those in charge of 
her navigation, seeing that the said tug and bark were taking no measures 
to avoid tlie steam-ship, though it was their duty so to do, blew a single blast 
of the ateam-whistle to call the attention of the tug and bark to their duty, 
and to warn them to go under the stem of the steam-ship. The said signal 
was unheeded by the tug and bark, and tliey continued, at undiminished or 
at increased speed, on a course crossing the course of tiie Frisia, ahead of the 
Frisia. " 
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It is also apparent from the testimony of the chief officer and the 
pilot of the Frisia that they saw ail the time that the tug was on a 
course crossing the bow of the Frisia, and was intending to cross her 
bow, and that they thought the Frisia could do no harm by keeping 
on. Under thèse circumstances, the duty of the Frisia, under rule 
21 of section 4233 of the Eevised Statutes, to at least slacken her 
speed much sooner than she did. was plain. If she had done so, she 
would hâve gone astern of the bark. 

As the district court ordered a référence as to damages only as 
against the tug, and the claimant of the Frisia was no party to the 
proceedings on that référence, there must be a new référence as to 
damages in this court, to be conducted on notice to ail three of the 
parties. 



The Halsey.* 
{Oireuit Court, E. D. Pennsylvania. April 23, 1886.) 

1. Collision — Damages. 

A vessel rightfully occupying a position in a dock, to which she has been 
assigned by the superintendent, is not responsible for damages suffered by 
another vessel which retained her position after she was bound to change it, 
and could hâve done so with safety. That this change of position must hâve 
been effected at night is no excuse, because mare inconvenience does not con- 
stitute a sufflclent reason for assuming an avoidable risk. 

2. PoKT Régulations. 

Port régulations, when made by a compétent tribunal, such as the port-ward- 
ens of the port of Philadelphia, are binding upon ail parties; andwhen their 
observance is practicable, and does not involye any serious or unusual tem- 
porary danger, obédience to them is imperative. 

In Admiralty. 

A. L. Wilson and John O. Johnson, for libelant. 

Curtis Tilton and Henry Flanders, for respondent. 

McKennam, J. The injury complained of by tjie libelant resulted 
from the jamming or squeezing of the barge Halsey by the schooner 
Jno. A. Hall in the dock at piers Nos. 1 and 2, Port Eichmond. 
Three vessels were in the dock: the two named, and the Mellon. 
The Halsey was in the dock for the purpose of loading, and this was 
eompleted late in the afternoon of the day. The Jno. A. Hall was 
seeking a berth in which to load, and was directed by the pier mas- 
ter to move in between the Halsey and the Mellon. This she was 
unable to do before the tide rose, but about 9 : 30 in the evening she 
was able to move to the position assigned. There was then sufficient 
water in the dock for the three vessels to lie abreast, and this would 
continue to be the case until bigh tide was reached, which was some 

•Eeported by C. B. Taylor, Esq., of the Philadelphia bar. 
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hours after the Hall took her place. When the tide fell, there waa 
danger of crowding on account of the diminished width of the water. 
Of this danger the master of the barge was warned, and had been 
previously ordered by the superintendent of the wharf to haul astern 
of the schooner. Al'ter the Halsey was fuUy loaded, and until the 
tide ebbed, it was practicable for her to move astern of the Hall, and 
thus avoid ail danger of crowding, and might hâve been moved at 
the rear end of the wharf, or across the end of it, without apprécia- 
ble danger to her from passing vessels. 

By the régulations of the port-wardens of the port of Philadelphia 
it is made the duty of vessels not taking in or discharging cargo 
along-side of a wharf to make a way for and permit any vessel that 
wants to load or unload cargo to come inside next to the wharf, and 
the superintendent of the wharf to assign to vessels their proper 
places in the dock. By thèse régulations the duties and rights of 
the parties are clearly defined, and they were established by a tribunal 
upon which expressly authority was conferred by law to enact them. 
They were therefore binding upon the parties. The learned judge of 
the district court did not hold to the contrary, He asserts, what is 
certainly true, that thèse régulations are to hâve a reasonable con- 
struction and application. If their observance was practicable, and 
did not involve any serions or unusual temporary danger, the duty 
of the libelant to obey them was imperative. Nothing short of satis- 
factory proof of thèse conditions will excuse an omission to perform 
this duty. But I do not find such proof in this case. On the con- 
trary, it seems to me to preponderate in favor of the hypothesis that 
the Halsey could hâve been moved, during the flood-tide, to a position 
astern of the Hall, and that she could hâve been there moored without 
exposing her to any serious danger. That this service must be per- 
formed late at night will not excuse her, because mère inconvenience 
does not constitute a sufficient reason for voluntarily assuming an 
avoidable risk, of whose dangerous character she was distinctly 
warned and fully aware. While, therefore, the Jno. A. Hall was 
rightfully in a position to which she had been assigned, and the Hal- 
sey wrongfuUy retained hers, when she might safely and was bourid 
to change it, she cannot justly impose the conséquences of her own 
delinquency upon the respondent. 

The libel is therefore dismissed, with costs. 
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Léonard v. City of Sheevepoet. 
(Circuit Court, W. D. Louisiana. August, 1886.) 

1. CouBTS— United States Courts— JuBreDicTioN. 

A circuit court of the United States, since the passage of the act of 1875, 
has original jurisdiction oVfer ail cases where a United States law, whether 
constitutional or congressional, is involved. 

2. Same— FEDERAI, Question— State Constitution— Provision Pbactically 

Impairing a Contbact. 

A provision of a state constitution limiting the rate of taxation to a figure 
so low as to necessitate the breach of a contract for the payment of money, 
previously made by the taxing power, raay be contested in a fédéral court as 
involving a question under the constitution of the United States. 

Plea to Jurisdiction. 

A. H. Léonard, for plaintiflF. 

E. H. Bandolph, for the City. 

Boaeman, J. Ail the parties to this suit are citizens of Louisiana, 
The question raised by the plea to the jurisdiction présents this in- 
quiry, do the allégations in the pétition show that a fédéral question 
will hâve to be passed on, by way of claim or défense, before an exi- 
gible judgment can be given by the court trying the suit '/ The rule 
governingthe jurisdictional power of the circuit court to hear or try 
ail fédéral questions, concurrently with the state courts, is fixed by 
repeated décisions of the suprême court. As to the rule, it has been 
aaid : "If a part of a case turns on a fédéral law, the circuit court has 
jurisdiction, " (Osborn v. Bank of U.S., 9 Wheat. 738 ;) and that "cases 
arising under the law of the United States are such as grow out of 
the législation of congress, whether they constitute the right or priv- 
ilège or claim or protection or défense of the party, in whole or in 
part, by whom they are asserted." Railroad Co. v. Mississippi, 102 
U. S. 135. The rule governing jurisdiction is the same whether the 
constitution or lawa of the United States be involved. 

In Starin v. Neiv York, 11.5 U. S, 257, S. C. 6 Sup, Ct. Eep. 31, 
Chief Justice Waite, in considering whether the pleadings then be- 
fore him showed a fédéral question, said : 

"The charaeterof a case isdetermined by the questions involved. * * * 
If, from the questions, it appears that some title, riglit, privilège, or im- 
munity, on which recovery dépends, will be defeated by one construction of 
the constitution, or a law of ttie United States, or sustained by the opposite 
construction, the case will be one 'arising under the constitution or laws of 
the United States,' within the meaning of that term as used in the act of 
1875: otherwise not." 

From this it appears that if some title, right, privilège, claim, or 

immunity is shown by the allégations to be in the plaintiff, which 

cannot be made complète and effective, in law or in equity, unless the 

i^ourt should consider and pass upon a provision of the fédéral con- 

v.28F.no.6— 17 
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stitution, tben the court, whether state or fédéral, trying tlie case, 
will hâve to sustain or defeat his action in accordance with its judieial 
construction of the constitution of the United States. 

Applying thèse suggestions, let us see what plaintiff's pétition dis- 
closes : It shows that défendant owes the debt for which an exigible 
judgment should be given ; that the debt sued on is evidenced by a 
contract agreement, binding in law against défendant; that at the 
time the contract was entered into between the parties the city could 
lawfully coUect a revenue based on — per cent., with which to dis- 
charge ail of the municipal obligations; that now, when the plaintiff 
bas fuUy complied with his obligations, the city, in conséquence of 
article 209 of the state constitution, passed since the date of said 
contract, can lawfuUy collect only 7 per cent, with which to discharge 
ail of her liabilities, governmental expenses, or that 7 per cent, tax 
will not supply revenue enough to pay more than the alimentary ex- 
penses of the city government; that exécution, if judgment should be 
given to the plaintiff in any court, state or fédéral, could not operate 
on the fund necessary for such alimentary purposes; that tbe city 
had ample means, or had ample lawful power, to levy and collect 
revenues beyond the sum required for alimentary purposes when 
plaintiff's contract was entered into, and that now tbe city bas the 
same amount or more of taxable property that she had at that time, 
but her légal power to levy and collect revenue beyond her aliment- 
ary necessities is denied to her by article 209 ; that she bas no 
property subject to seizure for plaintiff's debt. 

If thèse statements be true, it is clear that article 209, by limit- 
ing tbe taxing power of the city to a per centum less than she 
could collect when the contract was entered into, — to 1 per cent., — 
has impaired the power of tbe city to pay the debt contracted with 
plaintiff ; and it is equally as clear that no court passing upon the 
right of plaintiff to hâve the obligations of said contract effectually 
enforced against défendant corporation could give an exigible judg- 
ment that would authorize and command the city to levy and collect 
an increased per centum of tax, unless the court annuls and makes 
void, as between the parties, the effect of article 209 on plaintiff's 
rights. Except in déférence to the paramount law, no court has the 
judieial power to command the city to levy and collect a higher per 
centum, for any purpose, than the 1 per cent, fixed in the state con- 
stitution. But for the conservative force of article 1, § 10, of the 
United States constitution, the plaintiff would, in conséquence of ar- 
ticle 209 of tbe state constitution, be without a remedy, however much 
disposed any court might be to make his claim, right, title, protec- 
tion, or immunity good against défendant. 

In State v. City of New Orléans, 32 La. Ann. 71é, the court, citing 
a number of authorities to show that the state cannot pass laws di- 
vesting vested rights without infringing on the constitution of the 
United States, said: 
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"Itfollows, therefove, tluat tbe provisions of tlie constitution of 1879 must 
hâve fui] opération and effect against ail persons, and against ail rlghts, ex- 
cept in se far as its opération is restricted by the constitution of the United 
ytates. It follows, to corne more directly to the exact point at issue hère, 
that no person ean require the city of New Orléans to levy a greater tax than 
7 per cent., unless he can establish a right In himself to require the city to 
require the levy of such higher tax, and unless he can also show that said 
right is 80 protected by the constitution of the United States that it could not 
be taken away by any action of the state. If the state can destroy such right, 
it bas destroyed it by this provision of the constitution." 

The case involves the same issues in this court that it wonld if it 
was in the state court. It is clear, from what we hâve recited from 
Justice Fbnner, that no relief in any tribunal could be given the 
plaintiff herein without passing upon the effect of article 1, § 10, of 
tbe United States* constitution, which inhibits the impairment of 
vested rights, by article 209 of the state constitution. 

The laws operative at the time of the contract measure or define 
the rights and powers of tbe parties. Thèse laws enter into, and 
beeome a part of, the contract which is made by the parties; thelaw 
enforees the obligations. The right to invoke ail the lawful powers 
of the city, and to bave ail the remédies then existing for the effect- 
uai enforcement of the obligations, immunities, privilèges, and pro- 
tections vested in the parties to tbe contract, are within the protec- 
tion of the article of the United States constitution which forbids the 
impairment of the obligations of a contract. Unless this court can 
judicially command an increased rate of taxation, in the interest of 
plaintiff, article 209 bas certainly destroyed the rights vested in him 
by tbe laws existing when the contract was entered into, and they 
cannot be made effectuai in bis favor unless the effect of that article 
as to him is avoided. Its avoidance can be judicially pronounced 
only and solely because of tbe repugnancy of article 209 to the in- 
hibitions in article 1, § 10, of the United States constitution. 

The allégations setting forth plaintiff's cause of action show that 
ail the revenues accruing from the 1 per cent, tax are required for 
alimentary purposes. This allégation must be taken for true. The 
law will not ailow any part of such revenues to be paid to plaintiff. 
They show, too, that at the time the contract was entered into the 
défendant corporation had the power to levy a higher rate of taxation. 
Tbe law vested in the plaintiff tbe right to bave that amountcollected, 
if it became necessary in order to pay him. On the trial of this case. 
if plaintiff sustains thèse allégations, he will bave established in 
himself a right to require a higher tax to be levied by défendant, 
and the court will not be forbidden, by article 209, to command the 
higher tax to be collected for the benefit of plaintiff; because, in the 
face of the paramount law, that article must be beld to be an in- 
fringement of bis vested rights, and therefore void as to him. The 
life of a judgment lies in the power to exécute it. No exigible judg- 
ment can be given plaintiff, who is certainly entitled to such a judg- 
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ment if his cause of action is sustained, without passing upon tlie 
effect of article 1, § 10, of the United States constitution, on plain- 
tiff's right to such a judgment. 

The act of 1875 was intended to enlarge the original jurisdiction 
of the circuit courts, and to extend it over suits which coiild not hâve 
been, prior to its passage, heard or tried in such courts. If this suit 
had been filed since acfc of 1875, in the state court, either party, both 
being citizens of the same state, because of the subject-matter involved, 
could bave removed it to this court. If it had been tried in the state 
court prior to that act, on the facts admitted for the purposes of this 
plea, and relief in the way of an exigible judgment had been denied by 
that court, the case could hâve been taken up on a writ of error to 
the suprême court. It -would seem that if this sait, as now presented 
in plaintiff's allégations, could in the first instanoeTiave been removed 
to the circuit court, and if in the second instance named it could hâve 
been taken up on a writ of error to the suprême court, the suit 
involves a fédéral question, and it is now within tbe jurisdiction of 
this court. Before the act 1875, which bas been said, judicially, to 
hâve expended ail the jurisdictional power which congress, under the 
constitution, can give to the United States courts, the circuit court 
depended for its original jurisdiction upon the citizenship or other 
qualifications- of the parties or persons. Then, if a suit between citi- 
zens of the same state involved a fédéral question, it could not, sim- 
ply because it involved such a question, be tried originally in the 
circuit court, nor could it be removed thereto; but the suitors would 
hâve had to file and try their suit in the state court, and then such a 
suit might or could reach the United States suprême court on a writ 
of error. A suit filed in the state court prior to the act 1S75 could 
not, because it presented a fédéral question, be removed to the circuit 
court ; now, without référence to citizenship of the suitors, it can, if 
it involves such a question, be removed by either party. Prior to the 
said act a suit between citizens of the same state could not be re- 
moved solely because of its subject-matter; now a suit can be removed 
without référence to citizenship, if it involves a fédéral question, and 
such a suit can now be tried originally in this court, under act of 
1875. There are certainly some suits that, though they might be re- 
moved under the several acts providing for removal of suits, could not 
be tried as original suits in the circuit court; but this is not such a 
suit as would fall within the exception. 

Plea to jurisdiction overruled. 
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Allen v. Halliday.' 
{■Oîrevît Court, E. D. Louisiana. May 21, 1886.) 

1. EQUITT — JdRISDICTION— AdTERSE liEQAI. TiTLES TO LaND. 

A court of equity has no jurisdiction to décide a cpnflict between adverse 
légal titles to real estate, in whicà coniplainant has a complète and adéquate 
remedy at law. 

2. Lis Pendens— Thihd Persons. 

The law is that he who intermeddles with property in litigation does it at 
his péril, and is as conclusively bound by the résulta of the litigation, what- 
ever they may be, as if he hàd been a party to it at the outset. l'iUon v. Oo- 
field, 93 U. S. 168. 

In Eqnity. 

B. B. Forman, for complainant. 

R. H. Marr, for défendant. 

Pardee, J. It seems to me that judgment should go for the de- 
fendant, on the ground that the suit is really one to recover real es- 
tate, and is a conflict between adverse légal titles, in which complain- 
ant has a complète and adéquate remedy at law. It is true that com- 
plainant allèges, in his bill, that he is in possession of the real estate 
in question, and that a part of the remedy sought is the erasure, 
upon the public records, of certain deeds and mortgages which he al- 
lèges are nuU and void, and clouds upon his title. But the évidence in 
the case shows that, at the institution of the suit, the complainant was 
not, nor is he now, in possession of the said property, and that the 
title which he desires erased from the public records is a sheriff's deed 
to the property in question, making a légal title to the défendant. 
The quosi équitable title set up by the complainant, by reason of a 
common-law mortgage given to secure the loan of money, if valid at 
ail, is merged in complainant's légal title. If complainant ia tbe 
owner of the property in question, it seems he is the owuer by a légal 
title, and his rights can be fully secured in an action at law. 

It further seems that the doctrine of lis pendcns is applicable in 
the case made by the évidence herein, and should operate to defeat 
the complainant. 

Tbe évidence discloses that in June, 1883, Halliday recovered a 
judgment against Bridewell, for $3,070, in the district court of the 
parish of Tangipaho, in this state, and that the same was duly re- 
corded as a judicial mortgage; that on the tenth day of September, 
1883, a writ of fieri facias was issued on the said judgment, under 
■which the sheriff of the parish of Tangipaho (as by his return ap- 
pears) seized, and on the eleventh of September, 1883, hegave notice 
to défendant, Bridewell, in writing, that he had seized and taken into 

' Reported by Joseph P. Hornor, Esq., of tbe New Orléans bar. 
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his possession, tlie property in question described in tlie notice. On 
the twenty-second of September, Bride well gave the sheriff notice 
that the property so seized was his homestead, and as such exempt, 
and demanded a release of the seizure. On the twe.nty-ninth Sep- 
tember, the sheriff advertised the property for sale. On the ninth 
October, Bridewell brought suit against the sheriff in the district court 
of the parish of Tangipaho, (the same court issuing the writ of fi. fa.,) 
in which suit he alleged the sheriff's seizure and advertisement of 
the said property under the aforesaid writ; that the property seized 
was his homestead, and as such exempt; and thathe was entitledto 
an injunction, for which he prayed. The injunction was issued, and 
thereupon both the sheriff and Halliday answered; the latter setting 
up a full défense, and praying that the injunction should be dissolved, 
with damages, and the property in question declared subject to the 
satisfaction of the writ of fi. fa., and ordered sold to pay the same. 
The district court gave judgment in favor of Bridewell, maintain- 
ing the injunction; and Halliday took a suspensive appeal to the 
suprême court. 

In the mean time, pending said appeal, E. A. Allen, complainant 
herein, on the fifth day of February, 1885, brought suit in this court, 
on the law side, against Bridewell on a promissory note for $1,050, 
purporting to be secured by mortgage on the property in question. 
To this suit Bridewell first excepted, then answered, then withdrew 
his answer, and confessed judgment on the twenty-first of March, 
1885. On the same day exécution was issued to the marshal, who, 
by deputy, after 8 o'clock at night of the same day, levied on the 
property, and appointed a keeper, whom he found on the premises. 
He advertised the property for sale on the second May, on which day 
he did sell and adjudicate the same to Allen, notwithstanding the pro- 
tests of Halliday's attorney and of the sheriff. The marshal's deed, 
given in pursuance of said sale, makes Allen's title to the property 
in question. 

In the suprême court of the state, March 16, 1885, judgment was ren- 
dered in the case of Bridewell v. Halliday and the Sheriff, reversing 
the judgment of the district court dissolving the injunction, and giving 
gênerai and spécial damages. The court decided that, as against 
Halliday's judgment, Bridewell was not entitied to the homestead 
exemption. The practical effect of the judgment rendered by the 
suprême court was that the property seized by the sheriff under the 
writ of j^. fa. was subject to the satisfaction of Halliday's judgment. 
After the légal delays the said judgment became final, and on April 
5th the proper mandate was sent down, and on the tenth of April 
the sheriff advertised the property for sale under the seizure made in 
September, 1883, which he had preserved by retaining a copy of the 
writ of fierifacias. On the sixteenth of May, pursuant to advertise- 
ment, the sheriff sold and adjudicated the property to Halliday ; and, 
immediately after the sale, he went, with Halliday's agent, on the 
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premises, oasted Allen's agent, put Halliday in possession, whieh 
poasession has since been maintained. 

Now, if we concède, in this case, Ihat tiie sherifif, under the writof 
fi. fa., in 1883, failed to make a valid seizure of the property in ques- 
tion because he failed to take it into actual and physical custody, 
and that tlierefore, under said writ, the state district court did not 
acquire jurisdiction and custody of the property, still it seems that as 
the sheriff had made a seizure, and had served notice of the seizure 
upon the défendant, and had advertised the property for sale, (ail of 
whieh was clearly sufficient to bind défendant, Bridewell,) and as 
thereafter 'the suit was instituted in the same court by Bridewell, 
against the sheriff and the judgment créditer, to détermine whether 
or not the said property should be sold under the said seizure to sat- 
isfy the said writ, that thereby the said district court did become 
fully seized and possessed of the jurisdiction and custody of the said 
property. In other words, whatever defect there may hâve been on 
the part of the sheriff in the service and levy of the writ of fierifa- 
cias, the same was cured by the suit instituted between the parties 
in the same court to détermine whether the property should be sold 
under the service as made. As to Bridewell there was certainly such 
a seizure of the sheriff, and such a custody of the court, — such a lia 
pendens, — that be could not hâve sold or alienated the property dur- 
ing the litigation, to the préjudice of Halliday 's demands under his 
judgment. 

The gênerai rule that no aliénation of property is permitted while 
a suit is pending in relation to it, either in law or equity, is familiar 
and well settled. See Stoddard v. Myers, 8 Ohio, 2U3; Turner y. 
Babb, 60 Mo. 342. 

"Those who purchase at an exécution sale will be affected in the 
same manner as purchasers directly from the défendant, where the 
action upon whieh the exécution is based, has been commenced sub- 
séquent to that in whieh the title to the property is litigatéd." See 
Wade, Notice, § 377. 

"The law is that he who intermeddles with property in litigation 
does it at hîs péril, and is as conclusively bound by the results of the 
litigation, whatever they may be, as if he had been a party to it from 
the outset." Tilton v. Cofidd, 93 U. S. 168. 

A decree will be entered dismissing complainant's bill, with costs. 



264 FEDERAL EErOKXEK. 

Lautz and others v. Gordon. 
{Circuit Court, JST. D. New York July 28, 1886.) 

Equity— Pleading— Cboss-Bills. 

A cross-bill will not be sustained wlitsii thé relief sought is not founded upon 
the allégations of the original bill, and when the facts are merely such as to 
authorize a recovery of damages for whlch there is an adéquate remedy at 

law. 

In Equity. 

Sprague, Morey é Sprague, for complainants. 

Théodore Bacon, for défendant. 

Wallacb, J. The demurrer to the cross-bill proceeda upon the 
ground that the facts alleged do not entitle the complainants in the 
cross-bill to any équitable relief, bat are simply such as to authorize 
a recovery of damages for which there is an adéquate remedy at law. 
The original bill was filed, as appears by the averments of the cross- 
bill, to restrain thèse complainants from violating the covenants of 
an agreement between the parties by which the présent complainants 
undertook to operate certain patented apparatus and appliances in 
connection with their soap factoryfor the period of 10 years, and de- 
liver to the défendant the product, and not to use any other process 
for extraoting glycérine in their soap factory. The cross-bill allèges, 
in substance, that the complainants were induced to enter into the 
agreement byfraudulent représentations on the partof the défendant 
respecting the merits of the appliances; that they hâve suffered great 
lossa.nd damage byreason thereof in their manufacture of soap; and 
that their sales hâve been largely diminished by reason of the inferiôr 
quality of the soap produced by the patented appliances. The prayer 
for relief is that the contract be adjudged fraudulent, and that the 
complainants recover the damages, to be ascertained upon an ac- 
counting, which fchey hâve sustained by the use of the patented ap- 
pliances. 

The demurrer is well taken. A demurrer for want of _equity will 
not generally hold to a cross-bill filed by the défendant in a suit 
against the complainant touching the same matter. Being drawn 
into the court by the complainant in the original bill, he may avail 
himself of the assistance of the court without being put to show a 
ground of equity to support its jurisdiction, a cross-bill being gener- 
ally considered as a défense. Mitf. & T. Eq. 298; Story, Eq. PI. § 
399. But when the défendant seeks for affirmative relief, he is lim- 
ited to équitable relief only, and to this extent the cross-bill is of the 
nature of an original bill seeking further aid from the court. 

The équitable relief sought by the présent cross-bill is founded 
upon a cause of action quite distinct from that set forth in the original 
bill. The original bill proceeds upon the theory that the covenants 
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in the agreement are of such a nature that their breach cannot be 
reparably redressed by damages in an action at law. Tbis is of ne- 
cessity the only ground upon which équitable jurisdiction could be 
invoked. If the cross-bill were one to recover damages for the breach 
of those same eovenants, there would be no fair room to doubt that 
the défendants, by a demurrer, could not challenge its sufficiency for 
want of equity. But it allèges facts which give only the common 
action of deceit without anything to show any unusual complexity in 
the case respecting the damages sustained. 

Treating the cross-bill as an original bill, a court of equity would 
refuse to exercise jurisdiction because the complainants hâve a full, 
adéquate, and complète remedy at law. Amhler v. Choteaii, 107 U. 
S. 586; S. C. 1 Sup. Ct. Eep. 556; Woodman v. Freeman, 25 Me. 
531; Boardman v. Jackson, 119 Mass. 161; Newham v. May, 13 
Priée, 752. The gênerai proposition that equity bas always jurisdic- 
tion of fraud, misrepresentation, and concealment is a familiar one ; 
but the exercise of the jurisdiction is refused where the remedy at 
law is in ail respects as satisfactory as the relief which could be fur- 
nisbed by a court of equity. If the cross-bill sought équitable relief, 
such as the cancellation and delivery up of the agreement, it might 
perhaps be sustained. See Coop. Eq. PI. 85, 86; Hilton v. Barrow, 
1 Ves. Jr. 284; Daniell, Ch. PI. (Ist Amer. Ed.) 1744. As it is, ail 
the matter tending to defeat or nullify the agreement may be availed 
of by answer to the original bill. A decree for the défendants on that 
ground will adjudicate the question of fraud, and leave only the ques- 
tion of damages to be determined at law. 

The demurrer is sustained. 



New England Mortgage Seourity Co. v. Vadeb and Husband. 
{Circuit Court, D. Oregon. August 9, 1886.) 

1. COHPOIÎATIONB— FOKBIGN CORPORATIOK. 

It is not necessary for a foreign corporation not engaged in insurance, bank- 
ing, express, or exchange business, to appoint an attorney within the state. 
on whom process may be served in actions against it, (Laws Or. p. 617, §§ 
7, 8,) before doing business therein. 

2. Same— Action— Omission to Appoint an Attorney a Matter op Défense. 

In a suit by a foreign corporation required to appoint such attorney, it is 
not necessary for the plaintifE to allège such appointment; but the omission 
to do so may be pleaded in abatement, 

3. CoNPLiCT OP Laws— Note Made in One Place and Payable, with Inter 

EST, IN Anothbr. 

Prima fade tha place of payment of a promissory note is the place of per- 
formance, including the rate of interest that may be demanded thereon; but 
the parties thereto may adopt the law of the place of making the contract as 
the place of payment, so far as such interest is concerned, and the fact that 
the higher rate of interest allowed by the law of the place of the making of 
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the coiitract is specifled in the note is sufflcient évidence of the intention of 
tlie parties to contract with référence to such law, rather than that of the 
place of payment. 

4. Ikterest on Ikterest. 

A contract to pay interest on a coupon or interest note aftcr maturity will 
be enforced; and, in the absence of any agreement thereabout, the sum naraed 
in such coupon wlll, under the Oregon statute, (Sess. Laws 1880, p. 17,) giving 
interest at 8 per centum " on ail moneys af ter the same become due, " draw in- 
terest at that rate after maturity. 

5. MoRTGAGE — Payment op Taxes bt Mobtgabor. 

A contract by a mortgagor to pay the taxes levied on the mortgaged prem- 
ises, and, in default thereof, that the mort^agee may pay the same, and add 
the amount to his mortgage, is valid, and will be enforced; and although the 
State may subsequently apportion such taxes between the mortgagor and the 
mortgagee, and require each to pay its share thereof into the state treasury 
directly, it cannot annul or modify such contract, as between the mortgagor 
and mortgagee, and, in case the latter is required to and does pay any of such 
taxes, he may enforce the repayment of the same in the manner provided in 
the mortgage. 

Suit to Enforce the Lien of a Mortgage. 

J. D. Fenton, for plaintiff. 

L. H. Montanye, for défendants. 

Deady, J. This sqit is brought by the plaintiff, a corporation 
formed under the law of Connecticut, against the défendants, citizens 
of Oregon, to enforce the lienof a mortgage on certain real property. 
The suifwas commenced ou August 12, 1885, in the state circuit court 
for the eounty oî Linn, and afterwards removed hereby the plaintiff. 
Hère the plaintiff filed an ameuded "complaint," and the cause was 
heard on a demurrer thereto. 

From the amended bill or complaint it appears that on April 21, 
1881, the défendants made and delivered their promissory note, pay- 
able to the order of the plaintiff, on April 21, 1886, for $2,000, "with 
interest from date until paid, at eight per centum per annum, as per 
coupons attaehed, at the oiïice of the Corbin Banking Company, New 
York city." The note also contained the foUowing stipulations: 

"Unpaid interest sliall bear interest at ten per centum per annum. On 
failure to pay interest within flve days after due, the holder may collect the 
principal and interest at once. And in case suit is instituted to collect this 
note, or any portion thereof, I promise to pay such additional sum as the court 
may adjudgereaaonable, aa attorney's fées in said suit." 

And also made and delivered to the plaintiff their six coupon or 
interest notes, for the interest to accrue on said principal note, for 
the sums and payable as follows: One for $110,68, payable Janu- 
ary 1, 1882; four for $160 each, payable, respectively, January 1, 
1883, 1884, 1885, and 1886; and one for $49.32, payable April 21, 
1886, There is now due on the principal note and the last two cou- 
pons the Buni of $2,320, with interest on $2,000 thereof at 8 per 
centum per annum from January 1, 1886, and on said coupon notes 
from the date when they became payable at 10 per centum per an- 
num, in United States gold coin, no part of which bas been paid. 
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On April 21, 1881, the défendants, to secure the payment of said 
note and coupons, and ail sums of money thereby agreed to be paid, 
executed to the plaintiff a mortgage on. a certain tract of land, situ- 
ate in Lane coiuity, Oregon, containing 640 acres; which mortgage 
contained the foUowing stipulations : (1) That if said défendants 
fail to pay any of said interest when due, the same shall bear inter- 
est at the rate of 10 per centum per annum; (2) the défendants will 
pay ail taxes and assessments levied on said real property before the 
same becomes delinquent, and, if not bo paid, the holder of the mort- 
gage may, without notice, déclare the whole sum thereby secured due 
at once, or may elect to pay said taxes and assessments, and be en- 
titled to interest on the same at the rate of 10 per centum per an- 
num, for which the mortgage shall be a security; (3) if the défend- 
ants fail to pay any of said money within five days after the same 
shall beeome due, or to conform to or comply with any of thèse stip- 
ulations, then the whole amount secured by the mortgage shall be- 
eome due at once ; and (4) that on filiug of a bill to entorce the lien 
of said mortgage the plaintiflf therein shall recover a reasonable at- 
torney's fee, to be taxed by the court, for which the mortgage shall 
stand as security. 

For the years 1883, 1884, and 1885 taxes were levied on said land 
by Linn county amounting to $106.11, which became delinquent, 
and were a lien thereon, and bave since been paid by the plaintiff; 
and by a stipulation filed April 13, 1886, it was agreed that on the 
argument of the demurrer the court may consider the liability of the 
défendants to pay the taxes mentioned, and in so doingmay consider 
the bill and the original mortgage, and "allow or disallow such claim 
for taxes" as it may be advised. 

The grounds of the demurrer as maintained on the argument are 
substantially thèse : (1) The plaintitï bas not the capacityto main- 
tain this suit; (2) the notes are made payable in New York, in vio- 
lation of the usury laws of that state, and are therefore void ; (3) the 
agreement to pay interest on the interest notes after maturity is an 
agreeraent to pay compound interest, and is therefore void; (4) the 
agreement to pay the taxes is either without considération or usuri- 
ous, and therefore void. 

On the argument it was admitted that the défendants, having dealt 
with the plaintiff as a corporation, are so far estopped to deny its 
corporate existence ; but it is contended that it does not appear that 
the plaintiff complied with the law of this state concerning foreign 
corporations doing business herein, before making this loan. Sec- 
tions 7 and 8 of this law (Laws Or. p. 617) provide that a foreign cor- 
poration, before doing business in this state, must make and hâve 
"recorded, in the county clerk's office of each county where it bas a 
résident agent," a power of attorney, by which some citizen and rési- 
dent of the state is appointed the attorney of such corporation, on 
whom process may be served in actions against it. It appears from 
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tlie bill that tlie plaintifï, before doing business in this state, had its 
power of attorney recorded in Yamhill county, by which a citizen and 
résident of this state was appointed its "résident agent" within tlie 
state, pursuant to said law. 

The objection made by the défendants to this method of comply- 
ing with the law seems based on the assumption that the corporation 
is required to hâve this power of attorney recorded in eaeh county of 
tiie state in which it may do business or make a loan; and that as it 
does net appear to hâve been recorded in Linn county, where the de- 
fendants lived when this note and mortgage were made and the busi- 
ness presumably transacted, they are void. The statute, it wiU be 
observed, does not require the power to be recorded in each county 
where the corporation naay do business, but only in the county where 
it may hâve "a résident agent." But the bill does not state whether 
the plaintiff bas a résident agent anywhere in the state. The exist- 
ence of such agent should précède the record of the power, while in 
this case the power purports to create the "résident agent," but not 
the attorney for the service of process. 

It bas been held in this court that it is unnecessary for a plaintiff 
corporation to allège a compliance with this law in the first place. 
Such compliance will be presumed, and if a défendant wishes to avail 
himself of any omission or defect in this respect, he must plead it in 
abatement. However, the statute does not apply to this corpora- 
tion. The corporations mentioned in the title of the aot are "insur- 
ance, bankiag, express, or exchange corporations." It bas been held 
both in this and the state court that the gênerai words of sections 
7 and 8 of the act must, under section 20 of article é of the state 
constitution, which requires the subjeet of an act to be expressed in 
its title, be restrained to the corporations mentioned in the title. ^ 
Oregon & Wash. T. & I. Go. v. Rathbun, 5 Sawy. 32 ; Singer Manufg 
Go. V, Graham, 8 Or. 17. The plaintiff is neither an "Insurance, 
banking, express, or exchange" corporation. 

As to the second point, it is admitted that the rate of interest al- 
lowed by the statute (June 27, 1879) of New York is only 6 per 
centum, and that this court will take judicial knowledge of the laws 
of that state. Owings v. Hull, 9 Pet. 624; Bennett v. Bennett, 1 
Deady, 309. The argument in behalf of the défendants on this point 
is that, by making this note payable in New York, the parties to the 
contract made that the place of performance, including the rate of 
interest payable by the law thereof. There is some confusion and 
contradiction in the writers and authorities on this subjeet, but the 
current of the later ones establish the just and convenient rule for 
the solution of the problem, namely, the place of performance dé- 
pends on the intention of the parties to the contract. Where a note 
made in one place is made payable in another, prima facie the place 
of payment is the place of performance, and the law of the latter, for 
the purposes of payment and its incidents, applies to the transaction. 
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But this tact is by no means conclusive évidence that such was the 
intention of the parties; and the contrary may be inferred from the 
immédiate circumstances, or shown by extraneous évidence. Whart. 
Confl. LawB, § 505, And even when the place of payment is to be 
taken as the place of performance, for the purposes of payment, and 
matters incidental thereto, including days of grâce, the rate of inter- 
est, where none is specified in the contract, and the like, it may sat- 
isfactorily appear from the circumstances of the case that it was not 
the intention of the parties that the rate of interest should be gov- 
erned by the law of such place. And, generally, "the law of the place 
where the contract is made is to détermine the rate of interest, when 
the contract specificallygives interest." 2 Kent, Comm. 4-60; Story, 
Confl. Laws, § 305. And this conclusion must be based on the fact 
that an agreement for a spécifie rate of interest on a loan constitutes 
a part of the obligation of a contract which is always measured or 
tried by the lex loci contractus and not the lex loci solutionis; and, for 
the purposes of this question, it is said by an eminent writer that 
"the true view seems to be that the place of performance of an obli- 
gation for the payment of money is the 'place where the money is 
used" and put at risk. Whart. Confl. Laws, § 508. Again, when 
the rate of interest is différent in the place where a note is made and 
where it is payable, and two conflicting laws are thus brought to bear 
on the same point, the court will apply that law to the transaction 
which will best support the validity of the obligation; for it is not to 
be presumed that the parties in fixing the rate of interest acted with 
référence to the law of a place which would make the contract void. 
Whart, Confl. Laws, § 507. 

Now, in this case, ail thèse controUing circumstances point to the 
conclusion that, although the note was made payable in New York, 
the parties in fixing the rate of interest had référence to the law of 
Oregon, and intended to be governed thereby, The contract was made 
hère, and the rate of interest specified therein. The money was used 
hère, and the rate of interest agreed on is allowed by the law of this 
state, but forbidden by that of New York. 

In Miller v, Tiffnny, 1 Wall. 310, Mr. Justice Swayne, quoting with 
approval from Andrews v. Pond, 13 Pet. 77, 78, says: "The gênerai 
principle in relation to contracts made in one place to be performed 
in another is well settled. They are to be governed by the law of the 
place of performance, and if the interest allowed by the law of the 
place of performance is higher than that permitted at the place of 
contract, the parties may stipulate for the higher interest without in- 
curring the penalties of usury." And adds: "The converse of this 
proposition is also well settled. If the rate of interest be higher at 
the place of contract than at the place of performance, the parties 
may lawfully aontract in that case also for the higher rate;" citing 
De Pau v. Humphreys, 10 Mart. (La.) 1. 

In Jones on Mortgages (section 657) the resuit of the authorities 
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iB stated as follows : "The parties may stipulate for interest wîth réf- 
érence to the laws of either the place of contract or the place of pay- 
ment, so long as the provision be made in good faith, and not as a 
cover for usury;" citing Towmend v. Riley, 46 N. H. 300; Peck v. 
Mayo, 14 Vt. 33, 38. 

In Kilgore v. Dempsey, 18 Amer. Eep, 310, S. C. 25 Ohio St. 413, 
it was held that where a note is made in one state, and payable in 
another, and the rate of interest allowed in such states is différent, 
the law of either state may be applied to the contract. 

In Thornton v. Dean, 45 Amer. Eep. 799, S. C. 19 S. G. 583, it 
was held that when a contract is entered into in one state, to be per- 
formed in another, the parties may stipulate for the rate of interest 
allowed in either country. 

In Daniel on Negotiable Instruments (section 922) it is said : 

"There are some contracts, however, which would be illégal if ail thé par- 
ties resided or contracted either in the state where it is made or where it is 
to be perf ormedj which are nevertbeless recognized and enforced if valid either 
in the one place or the other; and of this nature are contracts to pay interest 
at rates which, by the law of «one place or the other, would be usurious and 
void. In such cases the intention of the parties is effectuated as a concession 
to trade and commerce between nations; and, if the transaction is not in 
itself immoral, the rate of interest authorized either by the country where 
the contract is made or to be performed is allowed to prevail." 

In the leading case of De Pau v. Humphreys, 10 Mart. (La.) 1, it 
was held that a note made in Louisiana, payable with 10 per centum 
interest, — the légal rate in that state, — was not usurious, but valid, 
although payable in New York, where the interest is only 7 per 
centum. 

Mr. Daniels, (Neg. Inst. § 922,) in referring to this case, says : 
"The îike view has been recognized and adopted in numerous cases, 
and may be regarded as a recognized principle of English and Amer- 
ican jurisprudence;" citing a great number of authorities. 

In the light of thèse authorities, and on every considération of con- 
venience and utility, the parties to this transaction, being at liberty 
to contract for either the Oregon or New York rate of interest, the 
very fact that they adopted the former is satisfactory évidence that 
they contracted in this respect with référence to the laws of this state, 
and intended to be governed thereby. The note of the défendants 
was made payable in New York simply for the convenience of the 
lender. There is no prêteuse that there was any design or purpose 
to contract for or obtain what might be regarded as a usurious rate 
of interest. On the contrary, the contract was openly made in good 
faith, in acoordance with the law of this state, where the défendants 
resided, and it would be a reproach to the administration of justice 
if the défendants could now defraud the plaintiff ont of its money 
simply because their note was, with their consent, and only for the 
convenience of the lender, made payable in New York rather than 
Oregon. 
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There is no law of this state that prohibits the payment of inter- 
est on interest; and the better opinion is that no contract for the 
payment of interest, whether on interest or principal, is usurious or 
illégal, unless prohibited by statute. Tyler, Usury, 64. But the rule 
was early established in equity that compound interest would not be 
allowed, not because it was usurious or contrary to the statute on that 
subject, but because the practice, if allowed, would lead to the op- 
pression of improvident debtors. Connecticut v. Jackson, 1 Johns. Ch. 
13. This rule doubtless had its origin in the old ecclesiastical idea 
that the taking of interest, under any circumstances, was usury, and 
a grievous sin. But the tendency of opinion has been towards the 
suggestion of Lord Thurlow, in Waring v. Cunliffe, 1 Ves. Jr. 99, that 
there is nothing unjust in compelling a debtor who neglects to pay 
interest when it becomes due, to pay interest npon that interest; and 
so it was early settled that a promise to pay interest on interest after 
the latter became due is valid, Kellogg v. Hickok, 1 Wend. 521 ; Hath- 
away V. Meads, 11 Or. 66; S. C. 4 Pac. Eep. 519. 

By the law of this state (Sess. Laws 1880, p. 17) interest is allowed 
at "8 per centum per annum, and no more, on ail moneys after the 
same become due ; * * * but on contracts, interest at the rate 
of 10 per centum per annum may be chargea by express agreement 
of the parties, and no more." Thèse interest notes are distinct con- 
tracts for the payment of money, and when they became due were 
entitled, under this statute, without any agreement of the parties on 
the subject, to draw interest at 8 per centum per annum until paid, 
or, by the agreement of the parties, they might draw 10 per centum, 
The provision of the statute is, in effect, that interest shall be allowed 
"on ail moneys after the same become due, " and that at least in- 
cludes the case of money due on an interest or coupon note, or a 
promise or agreement in a principal note, to the effect that the inter- 
est tbereon shall be paid at a certain period or periods prior to the 
maturity thereof. But interest concerning the payment of which no 
spécial promise is made, and which no otherwise exists or is due 
than as an incrément of the principal sum, is not included in this 
statute as "money" due and entitled to bear interest. But a promise 
to pay interest as a distinct debt or liability, either in or out of the 
principal contract, and before or as the principal sum falls due, is a 
promise to pay a sum of money which, when due, bears interest 
under the statute, either at the légal rate, or according to the agree- 
ment of the parties, within the limit allowed thereby. 

In Bledsoe v. Nixon, 12 Amer. Eep. 642, S. C. 69 N. C. 89, it was 
held that when a promissory note contained a stipulation; that the 
interest thereon should be paid semi-annually, an unpaid installment 
of interest drew interest, as if a note had been given therefor. 

In Wheaton v. Pike, 11 Amer. Bep. 227, S. G. 9 E. L 132, it was 
held that where a promissory note was made payable in three years 
after date, with interest payable semi-annually, each installment of 
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interest falling due before the maturity of the note drew interest from 
the time it was due until paid. 

In Aurora v. West, 1 Wall. 104, it was held that interest coupons, 
by universal usage and consent hâve ail the qualities of commercial 
paper, and should draw interest after payment is neglected or refused. 
To the same eiïect is the ruling in Clnrk v. lowa, 20 Wall. 589 ; Town 
of Genoa v. H^oodriiff, 92 D. S. 502; and Gelpcke v. Dubuque, 1 
Wall. 200. 

In Jones on Mortgages (sections 653, 1141) it is said that coupons 
for the interest on a mortgage debt are, in effect, promissory notes, 
and draw interest in the same manner after maturity. To the same 
effect is Daniel, Neg. Inst. § 1513. See, also, Harper v. Ely, 70 111. 
581; Thayer v. Star Mining Co., 105 111. 552. 

In my judgment thèse interest notes are entitled to draw interest, 
at the rate agreed on, from the date of their maturity. 

As to the taxes, it was the duty of the défendants, at the date of 
this contraet, to pay them, irrespective of any agreement with the 
plaintiff on the subject. They were the owners of the premises, and 
in the receipt of the rents and profits thereof, and the law imposed on 
them the duty of paying the taxes levied thereon. It was a duty, 
also, which they owed the plaintiff, to préserve the security they had 
given it for the rèpayment of its money. The agreement to pay the 
taxes did not impose any new or additional duty on the défendants 
in this respect, but it secured to the plaintiff a convenient means of 
protecting itself from the conséquences of the defendant's delinquency, 
namely, the right, in such a contingency, to pay the taxes itself, and 
add the amount thereof to its mortgage. But independent of any 
agreement, the law (Laws Or. 770, § 105) authorized the plaintiff to 
pay any taxes on the land covered by its mortgage, whenever the 
same became delinquent, and provided that the same should there- 
upon become a part of the mortgage. Under such circumstances, it 
is preposterous to talk about this agreement being usurious, or that 
the provision for the payment of thèse taxes by the mortgagors waa 
in any sensé a device or shift to obtain interest for the use of thia 
money in excess of the légal rate. 

It is said in Poppleton v. Nelson, 12 Or. 349, S. C. 7 Pac. Eep. 
492, that usury is an "unconscionable défense," involving a forfeit- 
ure, and therefore it must be clearly proven by the party alleging it; 
nor is it enough to show that the lender bargaiiied, in effect, for more 
than légal interest, or that under his contraet he may receive such 
interest; but, if there is any room for différence of opinion about the 
matter, it must also appear that the lender so understood the ar- 
rangement, and intended thereby to obtain illégal interest. In short, 
to constitute usury, there must be a corrupt intent to take more than 
thé légal rate of interest for the money loaned. Tyler, Usury, 103. 
And if this agreement to pay the taxes did not make the contraet 
usurious, no subséquent change of the law could bave the effect to 
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make it so. Therefore the passage of the mortgage tax law in 1882, 
(Sess. Laws, 64,) whatever effect it may bave on the subséquent im- 
position of taxes on this land, cannot annul this contract, or make it 
usurious or illégal. The agreement concerning the payment of such 
taxes still holds good between the parties. But the state, in impos- 
ing taxes on this property, may apportion them between the mort- 
gagor and mortgagee according to the value of their respective inter- 
ests therein, and require each one to pay its portion, in the first in- 
stance, into the public treasury. And this is what the mortgage tax 
law really undertakes to do. 

As was said by this court in Dundee Mortgage é T. I. Co. v. School- 
district, 10 Sawy, 61, S. G. 19 Fed. Eep. 359: 

"It may be admitted that any provision in the mortgage itself, or in a con- 
teraporary statute, providing who, as between the parties thereto, shall pay 
the taxes imposed by the state on the mortgaged premises, or tiie debt or 
mortgage itself in lieu thereof, or otherwise, is beyond the povver of the state 
to alter or modify to the préjudice of either party. To do so would Impair 
the obligation of tl>e contract. But when and to what extent taxes shall be 
levied is a question for the Btate to décide. Parties interested in property 
liable to taxation may contract, as between themselves, on whom the burden 
of such taxation shall ultimately fall, but they cannot by any sueh means 
lirait or control the power of the state in placingor apportioning this burden 
in the flrst instance, nor in enforcing its payment or collection accordingly. " 

In Beckman v. Skaggs, 59 Cal. 644, it was held that an agreement 
in a mortgage, executed before the adoption of the constitution in 
1879, by which a mortgage is made subject to taxation as an interest 
in the land, giving the mortgagee the right to pay ail taxes levied on 
the mortgaged premises, and add the same to his mortgage, was valid, 
and that the state could not, by the adoption of said constitution, im- 
pair the obligation thereof. 

In McCoppin v. McCartney, 60 Cal. 371, it was held that although 
the mortgagee was liable, under the constitution of 1879, to pay the 
tax tothe state on his interest in the premises in the first instance, 
yet, if he had a contract with the mortgagor to pay the same, he might 
still, as between themselves, enforce it against him, and therefore the 
constitution did not impair the obligation of such contract. 

Our mortgage tax law, in aim and purpose, is a copy of the pro- 
vision on that Bifbjeet in the California constitution of 1879. True, 
instead of directly taxing the mortgagee's interest in the mortgaged 
premises, as shown by the value of the debt, we hâve an artificial, 
clumsy contrivance for taxing the debt, and enforcing the same, by 
the sale of the mortgage, which is, in efïect, but a roundabout way of 
taxing the mortgagee's interest in the land, and subjeeting it to sale for 
the payment thereof. Still, as I hâve said, the aim and purpose of 
the two acts, and the mischief they were intended to remedy, are the 
same, and the construction given by the courts of California to the 
one, ought to hâve weight in the construction of the other. 
v.28F.no.5— 18 
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By the contract made between the plaintiff and the défendants at 
the time this loan was made the latter agreed to pay ail the taxes 
that might be imposed on the mortgaged premises during the exist- 
ence of the mortgage, and, if they failed to do so, the plaintiff was 
thereby authorized to -pay any such taxes that were delinquent, and 
add the amount thereof to his mortgage. Besides this, the law of the 
state, (section 105, supra,) which entered into and became a part of 
the contract, gave it the same right. Under section 10 of article 1 
of the constitution of the United States the législature could not im- 
pair the obligation of this contract. The prohibition contained in 
this section is a limitation on the législative power of the state, -what- 
ever form it may assume. Murray v. Charleston, 96 U. S. 432. It 
may, as it bas, change the mode of assessing this land for taxation, 
and enforcing the pay ment of the taxes levied thereon, and it may 
thereby, as it bas, change the relations between thèse parties and the 
state, but not the relations between themselves, growing eut of or 
constituted by the contract between them. 

Although not referred to by counsel on the oral argument, or in 
the brief s, I do not feel at liberty to dismiss this question without some 
considération of the statute of 1885, (Sess. Laws, l'i5,) commonly 
called the "Black Act;" which provides that ail contracts between a 
borrower and lender, where the rate of interest is not more than 8 per 
centum, for the payment of "the taxes on the debt, crédit, or mort- 
gage existing or entered into between such parties, are hereby de- 
clared légal and valid, and shall not be deemed or taken to be usu- 
rious." If there had been no statute on the subject prior to this, it 
might be said that its passage implied that the législature regarded 
such contracts as invalid; that this is an enabling act, authorizing 
a contract between a borrower and lender that prior thereto was illé- 
gal. But statutes are sometimes passed to déclare acts valid out of 
mère abundance of caution, or to settle a doubt that is hardly rea- 
sonable ; and therefore it does not follow that when a législature dé- 
clare a contract valid it was ever invalid; and if it was not, such 
déclaration does not hâve the effect to make it so. But by section 
105, supra, (Act of 1854, section 80,) it was the law of the state, for 
more than 30 years prior to the passage of the Black act, that, in 
case the mortgagor failed to pay the taxes on the Inortgaged prem- 
ises, the mortgagee might do so, and add the amount to his mort- 
gage, and coUect it accordingly. It could not, then, bave been un- 
lawful for the parties to a mortgage to provide, by contract, for the 
payment of the taxes on the mortgaged premises in the manner pre- 
scribed by law in such cases. 

The contract to pay the taxes being valid, the passage of the Black 
act, no more than that of the mortgage tax law, did not render it in- 
valid, or impair its obligation. Admitting that section 105, supra, 
may be amended or repealed by implication, the only eiïect of the 
Black act is to limit the already existing right to make such con- 
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tracts to cases where the loan does not bear înterest at a rate above 
8 per centum per annum. 

In conclusion, I find that the law is against the défendants on ail 
the points made in support of their demurrer, and therefore it must 
be overruled. The plaintiff is entitled to a decree for the sale of the 
mortgaged premises, and the application of the proceeds thereof to its 
claim as made in the bill, including an attorney's fee of $200, and its 
costs and disbursements; and it is so ordered, 

The mortgage is not made an exhibit in the case, though, under 
the stipulation of April 13th, the original is submitted with the bill, 
and as a part of it, for the purpose of determining the liability of the 
défendants to pay the taxes in question. But I hâve not found oc- 
casion to make any use of the mortgage in this connection, as the 
agreement to pay the taxes, and the delinquency of the défendants, 
and the payment of them by the plaintiff, are duly set out in the bill. 
However, on looking into the mortgage, I find a stipulation therein 
to the effect that this mortgage and note shall, so far as the rate of 
interest is concerned, "be construed according to the laws of Oregon, 
where the same is made." Attention was not called to this stipula- 
tion in the argument, and it is not set forth in the bill. Therefore I 
hâve not made any formai use of it in reaching the conclusion an- 
nounced. Of course, it demonstrates what is otherwise apparent, 
that the parties in making the contract for interest had référence to 
the law of Oregon, and not that of New York. 



NoRRis V. Haggin and othera. 

(Oireuît Court, D, CaUfornia. August 4, 1886.) 

EqriTT— Statute of Limitations. 

The rule established by the décisions of the snpreme court, as to the eflfect of 
Btatutes of limitations in courts of equity, appears to be that, in those states 
•where the statutes of limitations are made applicable to suits in equity, as 
well as to actions at law, and they embrace in terms the spécifie case, and in 
cases of concurrent jurisdiction, they are as obligatory, as such, upon the 
national courts of equity as they are upon the state court, and as they are in 
actions at law; and the courts of equity should act in obédience, rather than 
upon analogy, to them. But where they are not applicable to equity cases in 
the State courts, and there is not concurrent jurisdiction, and where the spé- 
cifie case is not covered in terms by the statute, then the time prescribed by 
the statute of limitations will ordinarily be applied by analogy, in accordance 
with the provisions most nearly analogous and applicable. 

Samb— Limitations as to Action fok Fhaud. 

In providing for actions for relief on the ground of fraud, the législature 
carried into the provision the principle established by courts of equity, that 
the cause of action shall not be deemed to hâve accrued until the discovery^ 
o/ <^e /acte constituting the fraud;" and to ascertain what conditions consti- 
tute a discovery, within the meaning of the provisions, the principles estab- 
lished in equity law, whence the idea was derived, must be applied. 
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3. Same— Diligence— Means of Knowledge. 

The established principles as to the discovery of fraud are that the party 
defrauded mustbe diligent in mailing inquiry; that means of knowledgo are 
équivalent to knowledge; that a due to the facts, which, if diligentiy fo)- 
lowed, would lead to a discovery, is, in law, équivalent to a discovery. 

4. Samb— Imbecilitt pkom Injuries as an Excuse for Non-Action. 

Conceding imbecility resulting from a serious injury upon the head to be a 
suflicient excuse for not discovering the facts constituting the frauds while 
suoh imbecility continues, the party must act as soon as his imbecility ceases, 
or he will be deemed to hâve the knowledge which he might hâve obtained 
by the exercise of proper diligence. 

5. Same— What Facts Constitdtb Mbanb of Knowledge, which the party is 

bound to pursue, pointed out, in a case where the title to large estâtes are al- 
leged to hâve been fraudulently obtained by défendants. 

6. Samb— MuLTiFABiousNESS considered. 

In Equity. 

J. H. McKune and C. L. White, for complainant. 
Louis T. Haggin and Beatty é Denson, for défendants. 
Before Sawyeb and Sabin, JJ. 

1 Sawyer, J, It is alleged in the bill that the complainant, in the 

I year 1859, and thenceforth, till the title was divested in the years 

j 1860, 1861, 1862, and 1863, in the manner set out, was the owner 

I of several tracts of land in Sacramento city and county, including 

! the Eancho del Paso, containing 45,000 acres, situate on the right 

; bank of the American river, opposite the city of Sacramento, ail of 

the aggregate value, in round numbers, of about a million and a half 
of dollars; that from 1855 till about 1868 the défendants were the 
trusted agents, business managers, and attorneys of complainant in 
the management of his business connected with said property; that 
on the fourth day of March, 1859, he received a severe blow on the 
; head, which rendered him insensible for several days, and his nervous 

System was so shocked therelDy that, for ten years thereafter, he was 
; unable, and mentally and physically incompétent, to attend in per- 

son to his business affairs, or to comprehend what had been done in 
and about his business, or to direct his agents what to do, or how to 
act, in the premises, and, during ail this time, he was wholly dépend- 
ent on the said défendants for advice and action in his affairs, and 
the défendants assumed the fuU charge and management of his busi- 
ness; that, in violation of the trust and confidence thus reposed in 
them, défendants, during the year 1859, obtained a note and mort- 
gage upon said property for a large amount, without his knowledge, 
and without proper considération ; that they foreclosed the mortgage 
in the following year, and purchased in the property; also that, dur- 
ing the years 1860 and 1861, they procured other judgments fraudu- 
lently to be obtained, had the property sold thereunder, and pur- 
chased in for their benefit, and ultimately conveyed to them, but 
thèse judgments were ail subject to the prior liens of said mortgage; 
and, finally, that défendants, on June 23, 1863, while complainant 
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was still meutally incompétent, fraudulently procured, without con- 
sidération, a conveyance from him to ail said lands, and ail other 
lands owned by him in California, which conveyance was duly re- 
corded on September 10, 1863, whereby the title toall complainant's 
property in California became veated in défendants; that défendants, 
on receipt of said several conveyances, in 1862, and under a writ of 
possession issued upon a judgment in an action of ejectment recovered 
thereupon, entered into possession, and they bave ever since held 
possession, claiming under said titles, taking the rents and profits 
thereof without accounting to him. Complainant then allèges that 
he did not know anything about thèse fraudulent acts, the said note 
and mortgage, and the said several suits, judgments, and sales there- 
under, or the said conveyances, or the effect thereof, until after July 
1, 1884, and most of the facts he only learned from his solicitors in 
this suit on the twentieth, twenty-first, twenty-second, twenty-sixth, 
and twenty-seventh days of August, 1886. He allèges that in 1869 
he applied to H. 0. Beatty, who had in some early case been his at- 
torney, for information concerning his affairs with défendants, and 
was advised by him that he could not act for him, as he had been 
employed by défendants; and as he was the only attorney then living 
who had knowJedge of his affairs in connection with said rancho, and 
as he was ignorant of them himself, he could not communieate with 
Etrangers, so as to made himself intelligible, he felt compelied to ac- 
cept tbe state of affairs as he found them, and took no further action. 

Défendants demur on the grounds that the bill does not state facts 
sufficient to entitle the complainant to discovery or to relief; that the 
bill is multifarious ; that the cause of suit is barred by the statuts of 
limitations ; and that the cause of suit is stale by reason of lapse of 
time. 

In Lakin v. Sierra Buttes Oold Min. Co., 25 Fed. Eep. 343, in dis- 
cussing the question whether the défense of the statute of limitations 
was properly pleaded, I observed, perhaps with not sufficient consid- 
ération and caution, that "the statute of limitations, as such, is not 
a défense in a court of equity of the United States ; " that "on the 
equity side of this court the only défense is lâches in not pursuing the 
party's remedy for such time, and under such circumstances, as render 
it inéquitable to grant the desired relief ;" but that a "court of equity, 
in analogy to the statute of limitations, usually adopts the statute as 
a. limit," etc. The observation was not necessary to the point de- 
cided, and it may be doubted whether this proposition, in tbe broad 
terms stated, is strietly aceurate. While there are cases in the su- 
prême court that seem to give support to the view as stated, there 
are others which, while recognizing staleness, irrespective of statutes 
of limitations, as a good défense in courts of equity ,.sustain the view 
that statutes of limitations are obligatory upon, and are enforced, as 
such, by the national courts of equity, without référence to the équi- 
table doctrine of staleness, especially in those states where the statute 
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is made applicable in equity as well as at law, and in cases of con- 
current jurisdiction. 

Thus, in Badger v. Badger, 2 Wall. 94, the court says : 

"Courts of equity, in cases of concurrent iurisdiction, consider tlieraselves 
■bound by the statute of limitations, which govern courts of law in like cases, 
and this rather in obédience to the statutes than by analogy. In manj' otiier 
cases they act upon the analogy of the like limitation at law." 

So, in the Case of Broderick's WiU, the court appears to hâve 
acted upon the idea that the statute of limitations is obligatory as 
such. Says the court, after considering another point : 

"They would still hâve to encounter the statute of limitations, which ex- 
pressly déclares that the action for relief on the ground of fraud 6an only be-, 
commenoed within three years; and the statutes of limitations in California 
apply to suits in equity as well as actions at law. " 21 Wall. 518. 

So, in Sullivan v. Portland, etc., R. Co., 94 U. S. 811, the court reo- 
ognized the etatute of limitations as a défense distinct from staleness, 
and refers to the défenses in both aspects, declining to consider the 
défense of the statute, because it was not pleaded. "The défense of 
the statute of limitations is not set up by plea, nor in the answers," 
says the court. "We cannot, therefore, consider the case in that 
aspect." Page 811. But as to the défense of staleness, it was held 
not to be necessary to set it up in the pleadings, and, as to that dé- 
fense, it is said: "Sometimes the analogy of the statute of limita- 
tions is applied," thus recognizing the distinction between the dé- 
fenses; the statute being a défense of itself, as such, to which effect 
is given in obédience to the statute, and the other, by adapting the 
atatutory time by analogy. 

In Miller \. Mcintyre, 6 Pet. 66, the court says: 

"From the above authorities it appears that the rule is well settled, both 
in England and in this country, that effect will be given to the statute of lim- 
itations in equity the same as at law. " 

And in Elmendorfv. Taylor, 10 Wheat. 168, it is said: 

" Although the statutes of limitations do not, either in England or in thèse 

states, extend to suits in chancery, yet the courts in both countries hâve 

acknowledged their obligation." 

But in Peyton v. Stith, 5 Pet. 494, it is said: 

"This would afford at law a complète bar to an ejectment under the tltle 
of Phillips, and courts of equity adopt the same rule by analogy." ■ 

See, also, Piatt v. Vattier, 9 Pet. 415. 

Upon a fuU considération of the authorities, the established rule to 
be deduced from them appears to be that in those states where the 
statutes of limitations are made applicable to suits in equity as well 
as to actions at law, where they embrace in terms the spécifie case, 
and in case of concurrent jurisdiction, they are, in themselve?, as 
obligatory upon the national courts of equity, as such, as they are 
upon the state courts, and as they are in actions at law, and the 
court should aet in obédience, rather than upon analogy, to them ; 
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l)ut wliero they are not applicable to equity cases in the state courts, 
îind there is not concurrent jurisdiction, or the spécifie case is not 
coveied in express terms by the statuts, then the statute of limita- 
tions will, ordinarily, be applied by analogy, in accordance with the 
provisions of the statute most nearly analogous and applicable. In 
this state there is a statute applicable to every case that can arise, 
and the statutes are as applicable to cases in equity as to cases at 
law, and the national courts of equity should, tberefore, yield obédi- 
ence and give effect to them as such. Lord v. Morris, 18 Cal. 486; 
Orattan v, Wiggins, 23 Cal. 34; Hardy v. Harbin, 4 Sawy. 548. But 
it can make little différence which theory is adopted, as the practical 
resuit is the same whether the court acts in obédience to the statute 
as obligatory upon it, or adopts the statute by analogy, in pursuance 
of the settled principles of equity law, and the long-established rules 
of equity practice, equally obligatory upon the courts. 

In this case, according to the allégations of the Mil, the deed by 
which the Eancho del Paso, and other property embraced in it, was 
conveyed to one of the défendants, in pursuance of the mortgage sale 
on the decree foreclosing the mortgage set out, was executed on No- 
vember 12, 1862. The sheriff's deed in pursuance of the sale of the 
eame property on the Grimm and Eoss judgments was executed on 
ApriJ 2, 1862. In May or June, 1862, défendants took possession 
of the property so conveyed under a writ of possession issued upon a 
judgment in an ejectment suit brought upon the Eoss title, and they 
hâve ever since been in possession, taking the rents and profits. On 
June 23, 1863, the complainant executed the deed to défendants de- 
scribed in the bill, pnrporting to convey the same property, and àll 
other lands owned by him in the state of California, which deed was 
duly recorded on September 10, 1863; and no spécifie act of confi- 
dence or agency appears to bave been performed by défendants after 
that date. Thèse facts appear to be inconsistent with the gênerai 
loose allégation that the agency continued till 1868. Thenceforth 
they were, manifestly, in a hostile position. This bill was flled Au- 
gust 31, 1884, more than 22 years after défendants had taken adverse 
possession of the property under the said conveyances, and under 
the judgment recovered thereon in ejectment, and more than 21 years 
after the said deed of June 23, 1863, which seems to bave been in- 
tended to cure any defect that might exist in -the title before acquired 
under the several judgments and sales set out. 

The longest period allowed in any case between private parties by 
the statute of limitations of California for commencing an action, 
after the right accrues, is five years, and that period had run more 
than four times over, before this bill was filed. Unless, tberefore, 
the case can be brought within some exception of the statute, the suit 
is barred. _ The only exception, if any, that can reaoh the case, or is 
olaimed to reach it, is found in section 338, Code Civil Proc. subd. 4, 
which provides that the period shall be three years in case of "an 
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action for relief on the ground oîfraud or mistate; the cause of ac- 
tion in such case not to be deemed to hâve accrued until the discov- 
ery by the aggrieved party of thefacts constituting thefravd." The 
English statuts of limitations, from which the American statates were 
originally derived, applied only to actions ak law, and did not embraee 
this provision ; and, in providing for actions for relief on the ground 
of fraud, the législature carried into the provision the doctrine, as 
established in courts of equity, that the cause of action should not be 
deemed to bave accrued until "the discovery of the facts constituting 
the fraud." Wood v. Carpenter, 101 U. S. 139. 

To ascertain of what acts a discovery of the facts constituting the 
fraud affording the ground for relief consists, we uiust go to the prin- 
ciples established in equity law, whence the idea was derived. The 
settled principles on this point are that the party defrauded must be 
diligent in making inquiry ; that the means of knowledge are équiv- 
alent to knowledge; that a due to the facts which, if foliowed up 
diligently, would lead to a discovery, is, in law, équivalent to a dis- 
covery, — équivalent to knowledge. In stating the poliey of statutes 
of limitations, and in illustrating thèse principles of construction ap- 
plicable thereto, Mr. Justice 8wayne, speaking for the court in Wood 
V. Carpenter, supra, together with much more to the point, said: 

"Statutes of limitation are vital to the welfare of society, and are favored 
in the law. They are foundand approved in allsystemsofenlightened juris- 
prudence. They promote repose, by giving security and stability to human 
affairs. An important public poliey lies at their foundation. They stimu- 
late to activity, and punish négligence. While time Is constantlydestroying 
the évidence of rights, they supply its place by a presumption which renders 
proof unnecessary. Meie delay, extending to the limit preacribed, is itself a 
conclusive bar. The bane and antidote go together. * * * It will be 
observed, also, [he adds,] that there is no averment that, during the long 
period over which the transactions referred to extended, the plaintiff ever 
made, or caused to be niade, the slightest inquiry in relation to either of them. 
The judgments confessed were of record, and he knew it. It could not. 
hâve been difBcult to ascertain, if the facts were so, tJiat they were shams. 
The conveyanoes to Alvin and Keller were also on record in theproper offices. 
If they were in trust for the défendant, as alleged, proper diligence cotild not 
havefailed toftnd a cliie in every case that would hâve led to ecidence not to 
be resisted. With the strongest motives to action, the plaintiff wa supine. 
Ifunderlyingfrauds existed, as he allèges, he didnothing to unearththem. 
Itwashisduty to make the effort. * * * The discovery of the cause of 
action, if such it may be termed, is thus set forth: 'And the plaintiff 
further avers that he had no Isnowledge of the facts so concealed by the de- 
fendant until the year A. D. 1872, and a f ew weeks only before the bringing 
of this suit.' There is nothing further upon the subject. * * * * What- 
iver is notice enough to exidte attention, and put the party on his guard, and 
callfor inquiry, is notice of everything to which such inquiry might hâve 
led. When a person has suffirent information to lead Mm to afact, he 
shall he deemed conversant of it.' Kennedy v. Green, 3 Mylne & K. 722. 
• The presumption is that if the party affected by any fraudaient transac- 
tion or management, might, with ordinary care and attention', hâve season- 
ahly deteeted it, he seasonably had actual knowledge of it.' Ang, Lim. § 
187, and note. A party seeking to avoid the bar of the statute on account 
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<jf fraud niust aver and sliovv that lie used due diligence to detect it, and, 
if he lind tlie me&ns of discovery in hispowei-, he will beheldto hâve knovvn 
it. Bivakner v. Calcote, 28 Miss. 432, 434. Ses, also, Nudd v. Hamblin, 8 
Allen, 130. * * * Concealment by mère silence is not enough. There 
must be some trick or eontrivance intended to excluQe suspicion and pre- 
vent inquiry. ïhere must be reaaonable diligence, and the means of knowl- 
edge are the same, in effect, as knowledge itself. He does not say tliat lie 
had not full possession of means of deteeting the fraudulent arrangement, if 
it was fraudulent, or that there had been concealment, and the possession of 
suoh means of knowledge is, in eguity, the same as knowledge .itself, " Neio 
Alhany v. Burke, 11 Wall. 107. 

Says the court in Badger v. Badger, 2 Wall. 95 : 

"There is a gênerai allégation that the fraudulent acts were unknown to 
complainant till within flveyears past, whilethestateraent of his own case 
shows clearly that he must hâve known, or could hâve known, if he had 
chosen to inquire at any time In the last tliirty years of his life, every fact 
alleged in his bill." 

See, also, Oliver v. Piatt, 3 How. 410; and there are numerous 
other authorities to the same effect. 

Apply thèse iodisputable principles to the facts alleged in the bill. 
The relief sought is on the ground of fraud imputed to défendants, 
by means of which they are alleged to hâve secured a large amount 
of property belonging to complainant without considération. The 
suit is barred in three years after discovery of the facts constituting 
the fraud. If the acta of fraud were discovered, or acts which, if dil- 
igently investigated, would necessarily hâve led to the discovery, in 
1862 or 1863, after the défendants had gone into adverse possession, 
and obtained their final confirmatory deed, the statutory period had 
run more than seven times before the filing of the bill. If this knowl- 
edge came to complainant in 1869, after his alleged mental and phys- 
ical incompetency had disappeared, then fifteen years had elapsed, 
and the statutory period had run five times. 

There are loose gênerai allégations in the bill that complainant did 
not discover that défendant intended to cheat or defraud him, or that 
they had any interest in the proceeds of said sales, or had any knowl- 
edge of the said deeds, the judieial proceedings, etc., through which 
he was divested of his title, and did not know their contents, till 1884:, 
and much of them till certain days in July, 1885, when thèse facts. 
were first disclosed to him by his attorney in this case, — allégations 
"that he never knew or suspected that défendants had any interest 
in said transactions * * * until advised thereof by his présent 
solicitors, early in 1884." And, to account for this remarkable want 
of knowledge, he allèges that in 1859 he was injured by a blow on 
the head ; and in one paragraph "that, for two years next after his 
said injury, your orator was wholly unable to comprehend his busi- 
ness, and did not attempt to digest or to comprehend any matter of 
business submitted by or from the office of défendants;" and in an- 
other paragraph that, in conséquence of said injuries, "for more than 
ten years thereafter he was unable, mentally and physically incom- 
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pètent, to attend in person to his business affairs, or to comprebend 
or understand what had been done in and about his said business, 
or to direct his agents what to do, or how to act in the premises." 
Thèse gênerai allégations must be considered in connection with other 
spécifie allégations of the bill. 

In Story's Equity Jurisprudence it is said: 

"ïhe question often arises in cases of fraud and mistake, and acknowledg- 
raents of debt, and of trusts, and charges on lands for payment of debts, un- 
der what circumstances, and at wtiat time, the Vjar of the statute of limita- 
tions begins to run. In gênerai, it may be said thnt the rule of courts of 
equity is that the cause of action or suit arises when and as soon as the party 
has a right to apply to a court of equity for relief. In cases of fraud or mis- 
take, it will begin to run from the timeof the discovery of such fraud or mis- 
take, and not before. But to excuse one from instituting proceedings in 
equity on the ground of the cause of action havlng been concealed, it is not 
sufficient to show that the party was in such an imbécile or uncultivated 
■condition of mind that it was saarcély possible, though the alleged fraud 
was by an open act, that he should hâve discovered it. The court oannot un- 
dertake to estimate the chance which the state of mind and éducation of a 
man may afford of his making such a discovery, and is therefoie compelled 
to assume that every one, not aotually a lunatio, is compétent to judge ofand 
to obtain advioe conoeming his rights, and to assert them, if necessary." 
Section 1621a. 

The statute of California expressly points ont ail the disabilitiea 
that excuse delay, beyond the time limited, in the bringing of a suit, 
and the incompetency alleged in the bill is not one of them. Code Civil 
Proc. §§ 350-363; especially section 353. No other can be interpo- 
lated into the statute. But concède, for the purpose of this case, 
that the incompetency alleged, resulting from oomplainant's injury, 
to be a Bufficient excuse for his failure to discover the facts while that 
incompetency existed. The bill is not verified by the oath of com- 
plainant, and its allégations must be presumed to hâve been made as 
favorable to the pleader as the facts would justify. Upon thèse al- 
légations the incompetency only continued for 10 years, at the longest. 
It consequently disappeared in 1869. One paragraph allèges it at 
two years, but another at ten, and we cannot présume that it con- 
tinued longer than alleged. The latler is the longest stated. Tak- 
•ing theviewmost favorable to complainant, there intervened between 
thé restoration of his competency tocomprehend and take care of his 
business, in the year 1869, and the year 1884, when the bill was 
filed, a period of fifteen years, or time enough for the statute to run 
five times over. He does not tell us what he was doing ail this time. 
During ail that time he kneiv that in 1859 he owned the Rancho del 
Paso, containing 45,000 acres of land. He knew that he owned lot 
6, vrith its improvements, in the cityof Sacramento, worth, as he al- 
leged, $75,000. He knew that he owned the toll-bridge, ferry, and 
appurtenances over the American river, and other property, ail of the 
alleged value, in the aggregate, of a million and a half of dollars. 
He knew that défendants were during ail that time in possession, 
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and receiviug tbe rents and profits, claiming to own the lands, or he 
might bave known that they elaimed to own it; for "the possession 
of land is notice of a claim to it by the possessor. Sugd. Vend. 753, 
754. If not taken and held by contract or purcbase, it is, from its 
inception, adverse to ail tbe world, and in twenty years bars the 
owiier, in law and equity. Green v. Liter, 8 Cranch, 250; Barr v. 
Gratz, à Wheat. 221; Clarke's Lessee v. Courtney, 5 Pet. 354." 
Bocme v. Chiles, 10 Pet. 223, 224. 

Besides, their possession, control, and claim of ownersbip of thèse 
valuable properties was so notorious as to become a part of the public 
hisfcory of the state, and of the common knowledge of the peuple. 
He knew that the title, having been in himselt once, must be in him- 
self still, or must hâve got eut of him into the possession of claimants 
in some mode; and that, under the laws of the state, that mode must, 
necessarily, be a matter of public record, easily accessible to him, 
aud to ail the world. He might, at least, hâve demanded possession, 
and asked by what right he was kept out of his own. He might bave 
brought a suit in ejeetment, and compelled défendants to show their 
title, and how derived from him, if any such title they had; or he 
might hâve filed his bill of discovery, as he has now done, at last, in 
this suit, to ascertain by what right /the défendants elaimed to with- 
hold his property from him. In the language of Mr. Justice Swayne 
in Wood v. Carpcnter, supra, it does not appear from the averments 
of the bill that complainant "ever made, or caused to be made, the 
slightest inquiry" as to how he had become divested and despoiled of 
his large estâtes. "The judgments" under which the sales were made 
were of record, and he knew it, or he might hâve known it; for each 
conveyance under which défendants elaimed title from him was of 
record, and recited, necessarily, the judicial proceedings under which 
they were executed; and he had only to look to the public records 
for conveyances from Samuel Norris to find ail the deeds mentioned 
in the bill, and ail the judgments referred to in the deeds and in the 
bill. "It could not hâve heen dlfficult to ascertain, if the facts were so, 
that they loere shams." If they were frauds on the complainant, 
"proper dUlgence could not havefailed to find à due, in every case, that 
would havc led to évidence not to be resisted. With the strongest mo- 
tive to action, the plaintiff was sapine. If underlying frauds existed, as 
he alleqes, he did nothing to unearth them. It was his duty to make 
the effort." Wood v. Garpenter, 101 D. S. 139, 140. 

The fact affirmatively appears that as early, at least, as 1869, 15 
years before the filing of his bill, complainant's attention was, in fact, 
called to thèse matters; for he allèges that in the year 1869 he ap- 
plied to H. 0. Beatty, who had in some early cases been his attorney, 
for information concerning his affaira with défendants, and was ad- 
vised by him that he could not act for him, as he had been employed 
by défendants. Thus, according to the allégation of the bill, his at- 
tention was, in fact, drawn to the subject, and thisreply of his attorney 
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should hâve aroused his suspicions. It would arouse the attention 
of any careful man, or any man of the most ordinary intelligence. 
It shows, also, that as early as 1869 his mental condition was such 
as to enable him to comprehend the situation, and that his affaira 
were the subject of intelligent considération with him. The only 
reason given for not pursuing the investigation is that said Beatty was 
the only attorney then living who knew anything about the matter, and 
he could nofc himself put other attorneys in possession of the faets, for 
the reason that he did not know them himself. But he did not need 
to know. anything beyond the fact that he once owned this property, 
and that thèse défendants were now in noterions wrongfui possession, 
claimiug title by some means which must bave eome through him- 
self. With this information, the veriest tyro in the profession, or 
any non-professional man of ordinary intelligence, without the slight- 
est difficulty, would hâve been able to unearth thèse frauds, if any 
existed, and bring them to light. Even now, aceording to the allé- 
gations of the bill, complainant obtained ail his knowledge of the 
facts from strangers, from his solicitors, and not his solicitors from 
him. And his solicitors could hâve had no personal knowledge, and 
are not claimed to hâve had any, except such as is open to ail men; 
for Beatty is alleged to hâve been the only attorney in 1869 then liv- 
ing who had any information as to his affairs. 

If the allégations of this bill be true, it discloses one of the most 
remarkable and incompréhensible instances of a want of attention to 
one's own highest interests ever presented to a court of justice. With 
ample means of information at his command, to guide him to the 
truth, he made no effort to ascertain it for nearly a quarter of a cen- 
tury after the défendants had obtained a title to ail this property, and 
placed themselves in an adverse and hostile attitude. Even if he 
■was not in a suffioiently healthy mental and f^iysical condition to 
attend to his affairs for 10 years after the performance of the acts 
complained of, there is nothing to indicate that he was not whoUy 
compétent during the following 15 years immediately preceding the 
filing of the bill. That he appeared in the foreclosure suit — the prin- 
cipal suit complained of — is plain; for it is alleged to hâve been 
commenced in the state court, and removed to the United States cir- 
cuit court; and it could only hâve been so removed under the act of 
1789, then in force, by the défendant himself in the suit, and upon 
his appearance in the case, and he must hâve appeared by solicitors, 
and obtained his removal, through their action. In our judgment 
the complainant appears, from the allégations of the bill, to hâve had 
such knowledge as would hâve enabled him, by the use of the slightest 
diligence, to ascertain ail the facts constituting the frauds charged, 
if any such there were, and that it is his own fault if he did not in- 
form himself of the true condition of his affairs. He must therefore 
be deemed to hâve had knowledge of the facts constituting the fraud 
for at least 15 years before the filing of this bill. The fact that the 
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complainant once owned thèse valuable properties; that he had in- 
trusted them to the management of thèse défendants ; that they were 
now in adverse possession, claiming to own them, receiving for their 
own use and benefit ail the rents and profits; the fact, if it be a faet, 
that complainant had received no considération for them; and the 
fact that any conveyance from him must necessarily hâve been mat- 
ters of public record, and they are alleged to bave been, in fact, of 
record, — were necessarily known to complainant. In the language 
used in Manning v. San Jacinto Tin Co., 7 Sawy. 432, S. G. 9 Fed. 
Eep. 726, equally applicable to this case : 

"They are such fîicts as must necessarily hâve put tliecoaiplainatit * * * 
upon inquiry, and hâve long ago led to the discovery of the frauds. ïliey 
were facts which they were bound to notice, if they did not do so in fact. 
They f urnish a due which, if followed with reasonable diligence, would not 
require flfteen years to lead tp the fraudulent acts of the parties charged. 
* * * Certainly, the known facts were sufflcient to arouse suspicion, and 
enable the complainant to tile a bill of discovery * * * long ago. * * * 
Parties cannot disregard known facts that lead to frauds aflecting their rights, 
and, in the language of Mr. Justice Bkadley, ' then daim exemption from 
the laws that control human affalrs, and set up a right to open up ail the 
transactions of the past. The world must move on, and those who elaim an 
interest in persons or things must be charged with knowledge of their status 
and condition, and of the vicissitudes to which they are suhject. This is the 
foundation of ail judicial proeeedings in rem.'' Broderiak's Will, 21 Wall. 

619. It must not be forgotten, not only that the world ' moves on,' but 
that in this âge and country it moves rapidly. Three years now, and espe- 
eially in California, is longer in events and progress tlian twenty years some 
centuries ago, wlien the statutes of limitations were adopted in England. 
Parties cannot lie down to sleep on their rights, and, on waking up many 
years afterwards, find them in thesame condition as that in which they were 
left. The observations of the chief justice in Vanoe v. Burbank, 101 IT. S. 

620, are not iuappropriate to this case. Among other things, he says, with 
référence to the facts of that case: ' If any was in fact not sent forward, aud 
Scott did not dlscover the omission until one year of the time of the com- 
mencement of this suit, he must hâve been grossly neglectful of his own in- 
terests.' The same may be said of the complainant in this case. If the open, 
known, notorious facts suggested in the bill, and apparent upon the public 
records of the county, did not, in fact, put the complainants * * * upon 
inquiry, and lead them to a discovery of the frauds charged, at least suffl- 
ciently to afford as good a basis upon which to file a bill of discovery, con- 
taining gênerai and sweeping charges, * * * as that upon whicli the 
présent bill rests, they must, indeed, ' hâve been grossly neglectful of their 
own interests.' " 

In our judgment the suit is barred by the statuts of limitations, 
and, without référence to the statute, the elaim is stale within the 
principles of equity jurisprudence on that snbject. It is manifest 
that the bill cannot be truthfully amended so as to remove the ob- 
jection, ïhe demurrer must therefore be sustained on the grounds 
indicated, and the bill dismissed. 

We do not think the biil multifarious. Although there are différ- 
ent and separate acts complained of, they are ail alleged to be in vio- 
lation of the same duties and trusts, and ail relate to the same lands. 
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and constitute différent means by which title is obtained to the same 
property. BesidsB, the deed of 1863, which was probably intended 
to perfect the title, by covering any defects that might be foimd in 
the prior proceedings, embraces ail the property to which the bill re- 
lates, and it affords a common point for litigation. 
Let there be a decree dismissing the bill. 



Gail and another v. Wackebbarth and another.- 

{Circuit Oourt, B. D. Louisiana. June 16, 1886.) 

Tradb-Marks— Imitation op Other Goods— Injunction. 

Parties will be restrained by injunction from putting up goods în packages 
in imitation of others in tbe trade, calculated to deceive the buyin^ public, 
and to defraud tbe original users of such. packages; but such imitation muât 
be sufflciently close to bave that effect, or the injunction will be refused. 

On Motion for Injunction Pendente Lite. 
Joseph P. Hornor, for complainant. 
/. R. Beckwith, for défendant. 

Paedee, J. There is no one characteristic or mark common to the 
packages of tobacco of complainants and défendants that either one 
can bave an exclusive right to. There remaina, then, but the ques- 
tion whether the défendants' packages, in form, size, color, lettering, 
and marks, combined, are made in imitation of complainants' pack- 
ages, and are calculated to deceive the buying public, and thus de- 
fraud the complainants of their rights. The form and size or shape 
of the défendants' packages are identical with complainants', but this 
shape is the common one, and of long standing for ail manufacturera 
of the article, and seems to be requirôd to meet the stamp act of the 
government, and for conv&nient handling by consumers; the shape 
being oblong, about five and a half inches by two and a half inehes, 
and one and a quarter inches thick, — a package easily placed in the 
pocket. The common color is blae, but they are of decidedly différ- 
ent shades, and, if color is an object to the purchaser, the défendants' 
packages could not be easily passed off to a purchaser who desired 
complainants' goods. The only common lettering is the word "Navy," 
and in this there is a great similarity. The size of the letters and 
the circular form are very similar. There are no common or similar 
marks excépt that each has a black border or fringe on the face, but 
similar only in gênerai appearance. Both packages show lead foil at 
the ends as an outside wrapper. The packages of each hâve a dis- 
tinct and prominent trade-mark on the face of the package, but there 

'Eeported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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is no similarity; the défendants' mark being a naked museular arm, 
holding a heavy hammer poised for striking, while the complainants' 
mark is the letter "G" inclosing a tomahawk in a diamond back- 
ground, with the words "Trade-mark" under the letter "G." Over 
the défendants' trade-mark is the word "Union" in plain, prominent 
letters, while over the complainants' mark are the words "Smoke" and 
"Chew" in a sort of script. By inspection of the packages in évi- 
dence, I can see no improper imitation, unless it is in the color and 
in the shape given to the word "Navy." The showing made by the 
answer and exhibits clearly meets the complainants' bill and affida- 
vits as to intended imitation and fraud, and as to effect on trade. 

As the case stands at présent, I am compelled to refuse the in- 
junction prayed for. 



DoRiAN, Adm'x, V. City of Shbbvepost. 
{Circuit Court, W. D. Louisiana. August, 1886.) 

Municipal Corporations— Bokds Issded for Work Done— Liabilitt to As- 
signée IN Absence of Power to Issue Commercial Papkb. 

TJnder a poweryested by statute in a municipal corporation, wherebyitmay 
contract for ttie making of public improvements, and issue its bonds in pay- 
ment for the work perf ormed, a bond so issued for work actually dope becomes 
a voucher or évidence of indebtedness to tliat extent, and may bé recovered 
upon by an assignée in good faith, even though such corporation had never 
been speciflcally empowered to issue negotiable paper. 

At Law. 

Hicks d Hîcks, for plaintiff. 

F. G. Thatcher and E. H. Ranâolph, for the City. 

BoAKMAN, J. Plaintiff sues to recover a debt of $3,000, with in- 
terest, due to Dorian by défendant, a municipal corporation. The 
debt is alleged to be due because défendant employed Eobson & Baer 
to grade, and otherwise improve, certain streets, which they satisfac- 
torily performed. Plaintiff shows that the contractors agreed to re- 
ceive, and the city agreed to pay, for the work, one-half in cash, and 
the other half in 10-year bonds ; that three of such bonds, purporting 
to be commercial paper, for $1,000 each, were issued and given to 
contractors; that thèse bonds came into the hands of Dorian in due 
course of trade, for value, and before their maturity; and that inter- 
est was paid to him for several years by défendant. 

The bonds are as f oUows : 

"Know ail men by thèse présents that the mayor and trustées of the city 

of Shreveport acknowledge to owe , or bearer, one thousand dollars, 

lawful money of the United States; which the said mayor and trustées 
promise to pay at the comptroUer's office, in the city of Shreveport, on the 
first day of October, A. D. 1869, with interest at the rate of 8 per cent, per 
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annum, paj'.ible semi-annually, at the bank of New York, on présentation of 
the coupons hereto attached. For the faithf ul performance of this obligation 
the faith and property of the corporation of Shreveportare irrevocably pledged, 
and a tax is ordered to be levied upon ail the taxable property of said city 
annually to pay said interest, and to create a sinking fund to pay the principal 
when the same becomes due. This bond is issued in obédience to an ordi- 
nance of the mayor and trustées of said city, adopted on the third of June, 
1869, for the purpose of raising means to make such improvements as the 
growth of the city demands. 

"In witness whereof this bond is signed by the mayor and comptroller of 
said city of Shreveport, and approved by the (inance committee, and the seal 
of the city affixed, the flrst day of October, A. D. 1869. 

"J. B. GiLMAN, Mayor. 

"0. H. SwLKEB, Comptroller. 

"Approved: 

"T. H. Morris. 

" J. C. MONCURE. 
«J. N. HOWELL.» 

Indorsement on the bonds : 

"This bond is one of two huhdred of like dénomination, and the ordinance 
under which they are issued provides for their payment, as well as the pay- 
ment of interest, as required by law, by setting apart from the revenues of 
the city thirty-six thousand dollars annually to pay such interest punctually, 
and to create a sinking fund to pay the principal." 

The preamble of the ordinance of June, 1869, showB the follow- 
ing purpose for isBuing the bonds : 

" That in order to nieet the demands of the city, and to provide the means 
for making such permanent improvements upon the streets and wharves of 
the city as its growth and increase require, * * that, in order to 

fully provide for the payment of the principal and interest of said bonds, as 
the board is required to do by law, there shall be set apart from the revenues 
of the city, seini-annually, the sum of eight thousand dollars, to meet the 
payment of the interest upon said bonds as the same becomes due; and to 
meet the payment of the principal of said bonds there shall be set apart from ■ 
said revenues the sum of twenty thousand dollars annually, as a sinking fund ; 
and in order to raise the amount of interest as it becomes due, and the amount 
necessary to create the said sinking fund, it shall be the duty of the mayor 
and trustées of the city to levy annually upon ail property in the city of Shreve- 
port such amount of tax as shall fully provide for the payment of said inter- 
est, and the création of said sinking fund, in addition to the payment of the 
current and ordinary expenses of the city government. " 

Subsequently the necessary ordinances for letting out the work per- 
formed by E. & B. were passed. The written agreement in évidence 
ehows that they were to be paid, one-half in cash, and one-half in the 
10-year bonds, of which the three held by Dorian are a part. The 
city, being unable to pay ail of the cash payment, gave a note, which 
was subsequently paid. There is no dispute that the public work was 
in every way satisfactory. The pétition does not sharply define or 
set out plaintiff's cause of action. The merit of the demand, illus- 
trated as it is by the pleading and évidence, seems to be, substantially, 
that the contractors to whom said bonds were given performed cer- 
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tain work, for which the city, acting within the scope of its corporate 
powers, agreed and bound itself to pay; that the work having been 
performed, accepted, and used by the city, the law imposes an obli- 
gation on it to pay for it; that the obligation, never having been 
discharged, is exigible against défendant; that the transfer of the 
said bonds, given as they were to évidence said debt against the city, 
carries with it the right to enforee the payment of the same; that 
the rights of the (?ontractors are now in Dorian, to whom the city paid 
semi-annually the interest, as it became due, for several years; that, 
in law and équitable dealing, the debt evidenced by said bonds being 
justiy due, with no équitable défense disclosed against them, it is of 
no conséquence to défendant who sues for the enforcement of the obli- 
gation. In addition to this summary of plaintiff's cause of action it 
is claimed that the city, in the exercise of governmental powers, be- 
ing fully authorized to contract for the work performed by E. & B., 
had the power to exécute its negotiable bonds to pay for the same, 
and it is liable on the bonds as commercial paper. 

Défendant urges no équitable défenses, but relies for relief on the 
following grounds: (1) That the corporation is not liable for the 
debt, if any was contracted by the city, because the authorities in- 
curring the debt failed to make provisions for its payment in accord- 
ance with Eevised Statutes, § 2448, which prohibits towns and cities 
from contracting any debt or pecuniary liability without fully provid- 
ing in the ordinance creating the debt the means of paying the same ; 
(2) that the city had no power, express or implied, in the laws or 
charter, to issue such bonds for any purpose, and they évidence no 
obligation against the city. 

There is no theory on which the debt contracted with E. & B. is 
affected by novation, unless the défendant treats the bonds as com- 
mercial instruments; and it is not now necessary to consider the 
matter of novation. Whether the bonds held by Dorian are valid as 
commercial instruments or not, — upon which matter we do not think 
it necessary to pass in this case, — they are and should be treated, 
under the authorities hereinafter cited, as such vouchers or évidences 
of debt as the city may lawfully give to her creditors to évidence ob- 
ligations incurred within the scope of her governmental powers; 
and they are such as may be transferred from hand to hand by de- 
livery, giving the holder the right to sue on them. Oonsidering them 
only as entitled to the character of such papers, it follows that the 
holder, obtaining them in due course of trade, before he can recover 
on them, should show that the city sufBciently complied with the re- 
quirements of section 2448, Eev. 8t. The bonds recite that that 
law was complied with. 

In Oubre v. Donaldsonville , 33 La. Ann. 386, the défendant, a 

municipal corporation of this state, being sued on her bonds, among 

other défenses, urged that the bonds were void because the city did 

not comply with that statute, Oubre, to show a compliance with 

v.28F.no.5— 19 
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the statute, relied on this ordinance: "That an annual tax of one 
tliousand dollars be levied on ail real estate of the corporation of 
Donaldsonville, and that the same be set aside to form a sinking 
fund to pay said Consolidated debt." It was contended that thia 
ordinance was not sufficient, because it was unconstitutional, in the 
fact that it imposed a tax only on real estate. The court, after say- 
ing that this statute was not intended as a trap to catch unwary 
creditors, said, whatever may be the correct view las to the consti- 
tutionality of the ordinance, "there can be no doubt that at the time 
the corporate authorities, and the creditors, and ail concerned, 
honestly believed, and had reason to believe, that the tax directed 
to be levied on real estate was a valid and constitutional tax. * » * 
Were we to décide now that the corporation authorities and creditors 
were mistaken in their honest belief that the particular provision 
made was constitutional, we would not on that account feel justified 
in holding that the debt of the town, contracted in good faith, and, 
to the extent of the provision, in intended conformity with the law, 
was stricken with nullity. Justice would require that an honest 
mistake, shared in by both parties, should not operate to the advan- 
tage of one, and to the destruction of the other." 

The same remarks can well be made as to the parties in this suit. 
If the ordinance in this case seems to leave something to be effected 
by supplemental ordinances, the city alone was able to supply them. 
Indeed, the law would be a trap for unwary creditors if she is allowed, 
in this case, to enjoy ail the advantage of her errors, and the plain- 
tiff to be visited by ail of the destruction. If the bonds are treated 
as commercial instruments, the statute (section 2448) would not af- 
fect their validity, because the city would be estopped by the récitals 
in the securities. She would not be allowed to deny the déclaration 
therein made that the law had been complied with. Louisville, etc., B. 
Co. V. Letson, 2 How. 539; Mercer Go. v. Racket, 1 Wall. 83; Grand 
Chute V. Winegar, 15 Wall. 355; San Antonio v. Mehaffy, 96 U. S. 
314. 

At the time the contract was entered into with E. & B. the city was 
authorized to erect public works and buildings, for the use and benefit 
of the town, as they may find expédient; "to give bonds, and reeeive 
bonds;" to levy atax, — notlimited, after 1853, until 1871, — annually, 
for the improvement and well-regulating of the town. The mayor 
was required to sign "ail notes and obligations." The authorities 
were empowered, "from time to time, to enact such by-laws and or- 
dinances, not inconsistent mih the lawa and constitution of the state, 
and of the United States, as they may deem proper, in relation to the 
public markets, or to the landings and streets and highways therein, 
keeping in order and improving the same; * » * and they shall 
hâve power, generally, to make ail other rules and régulations as may 
relate to the good ordering, government, improvement, and police of 
the town; * • * to open and extend, pave, plank, macadamize, 
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or otberwise improve and ador», the streets, alleys, or wharves of 
the eity." 

It appears that the législature invested the city with "powers of 
tbe most ample description," as was said in Reynolds v. City ofShreve- 
port, 13 La. Ann. 426, to conserve ail the purposes of its organisai ; 
and the works contracted for with E. & B., for which the bonds were 
intended to be used, were certainly within the scope of thèse ample 
powers. Keeping in view the purposes for which municipal agencies 
are created, and noting particularly the extent of the grant of power 
to défendant corporation, can it be said that a fair and logical inter- 
prétation of her powers, express and implied, forbids the opinion 
that the défendant had, prior to 1869, the power to contract a debt 
for grading and otherwise improving her streets, and to give in évi- 
dence of debts so contracted her bonds, "notes, or other obligations," 
to the contractors. 

In the courts of Lousiana, as well as in the fédéral courts, it bas 
often been afSrmed that corporations, possessing such powers as the de- 
fendant, hâve ample authority to issue vouchers for money due, notes 
or certifieates which évidence the sums due for services rendered to 
them, or orders or drafts drawn by one city ofiScer on another, or any 
other device of the kind used in liquidating the amounts due the 
city's creditors; that such powers are neeessary for carrying on the 
machinery of municipal administrations, and for anticipating the 
annual collections of taxes. Wall v. Monroe Co., 103 U. S. 78; Glai- 
borne Co. v. Brooks, 111 U. S. 408; S. G. 4 Sup. Ct. Eep. 489; Mayor 
V. Ray, 19 Wall. 468. 

In Mayor v. Ray, 19 Wall. 468, the suit was brought by an assignée 
of a number of warranta drawn on the city treasury. They were in 
the form of negotiable instruments. Some of them had been taken 
up and reissued; but that fact, though important in that case, is 
but of little conséquence hère, except to show how such papers may 
be issued to a city's creditors. The circuit judge held that the city 
could, in the exercise of the ordinary governmental powers of munici- 
pal corporations, exécute commercial paper to évidence her lawful 
debts. In considering the power of a corporation, possessing only 
the powers ordinarily expressed or implied in city charters, — as was 
the case before them, — to issue paper elothed with the attributes of 
negotiability, the suprême court was evenly divided; but four of the 
judges, eight then sitting, agreeing upon another point, united in re- 
versing the judgment of the circuit court. In that case four of the 
judges held that a municipal corporation could not, in the absence 
of express or clearly implied powers, issue any promise to pay, that, 
in the hands of anybody, would be protected by the law-merchant; 
but ail the judges concurred in the opinion "that certifieates of debt, 
warranta, orders, checks, drafts, and the like, used forgiving the public 
creditors évidence of the amount of their claim, are valid instruments 
for that purpose, and may be transferred from hand to hand." There 
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seems to be no différence of opinion as to the power of municipal 
corporations to issue, for debts lawfuUy due by them, such vouchers, 
papers, or instruments as we hâve cited above; but there la a conflict 
of opinion as to their power, without express authorization, to issue 
any paper, call it by what name you will, that, in a suit like this, 
■will forbid the équitable défenses to be heard. 

Whether défendant is vested with power or not to issue such bonds 
as would be protected by the law-merchant, we tliink we are author- 
ized to treat thèse évidences of indebtedness, given as they were by 
the city to E. & B., and now held in good faitb by Dorian, as be- 
longing to the kind of instruments which the city can lawfuUy issue, 
under her govei'nmental powers. "If the power to purchase be estab- 
lished, the power to give the évidence necessary to secure the price 
necessarily ensues; whether the crédit be long or short is a matter of 
indifférence." Law v. Smith, 2 E. I. 244. "The note given toplain- 
tiff being a contract made by défendant in the course of their legiti- 
mate business, no express authority in their charter was necessary to 
enable them to make it." CarroU y. Graham, 8 E. I. 245; Ang. & 
A. 145 ; Dill. Mun. Corp. 13. Thèse principles of law hâve been ap- 
plied to the défendant city in several cases reported. Bosivorth v. 
New Orléans, 26 La. Ann. 495 ; Edey v. City of Shreveport, Id. 636 ; 
Keynolds v. City of Shreveport, 13 La. Ann. 426. 

In Britton v. Police Jury, 15 Wall. 570, it was held "that a munic- 
ipal corporation, which is expressly authorized to make expenditurea 
for certain purposes, may, unless prohibited by law, make contracta 
for the accomplishment of the authorized purposes, and thereby in- 
cur indebtedness, and issue proper vouchers therefor. This is a nec- 
essary incident to the express powers granted." Wall v. Moiiroe Go., 
103 U. S. 78; Dair v, United States, 16 Wall. 6; Henry w.Deitrich, 
84 Pa. St. 287; Galveston R. R.y. Cowdrey, 11 Wall. 470; State v. 
Anderson Co., 8 Baxt. 249; Hammer v. McConnel, 2 Ohio, 31; Sey- 
hert v. City of Pittshurg, 1 Wall. 273 ; Meyer v. City of Miiscatine, Id. 
391. 

In Seybert v. Pittshurg, 1 Wall. 273, défendant city had power to 
subscribe to a railway company, and issued in payment negotiable 
bonds. The corporation resisted payment of the bonds on the ground 
that sbe had no express or implied power to issue the bonds. The 
court said that the power to subscribe waa a power to create a debt, 
and to give évidence of the debt. "* * * If they legally owed 
the debt, it follows they can give a bond for it." Considering it es- 
tablished that the défendant was fuUy authorized to give such instru- 
ments as those discussed in Britton v. Police Jury, 15 Wall. 570, and 
Mayor v. Ray, 19 Wall. 473 ; to acknowledge her indebtedness to E. & 
B., and recognizing her inability to issue for any purpose commercial 
paper, — can the fact that the mayor and trustées (the city's agents) 
saw fit to issue paper purporting, as in this case, to be a commercial 
instrument, instead of a non-negotiable promise to pay, invalidate the 
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obligation wliicli thc law imposed on the city to pay for the work satis- 
factorily performed by R. & B., and which the people of the city now 
enjoy ? The city agreed to pay half cash and half in thèse bonds. 
Will the fact that a negotiable, instead of a non-negotiable, note was 
given by her agents relieve her from paying a debt contracted within 
the scope of her powers ? The city authorities may bave transgressed 
the power of tbeir mandate, but the fact remains that the contractors 
are unpaid and the city enjoys the benefit of their labor. Municipal 
corporations are not free from the restraints of law. The priuciples 
of fair dealing apply to them as well as to individuals. When they 
act within the scope of their powers to contract they should not be al- 
lowed to enrich themselves at the expense of persons who contract 
with them, and perform yaluable services. 

In Clark v. Des Moines, 6 Amer. Law Eeg. 149, to which we will 
refer further on, Judge Dillon said, in discussing the défenses of a 
municipal corporation: "It is the duty of courts not to allow the 
honest and just merits of a cause to be entangled in the meshes of 
sophistical reasoning and rules purely technical." It is a matter of 
but little conséquence to défendant who sues for the enforcement of 
the debt evideneed by thèse bonds. 

In Claiborne Co. v. Brooks, 111 U. S. 400, S. 0. 4 Sup. Ct. Eep. 
489, the plaintiff, an assignée in good faith, sued the county to re- 
cover on a negotiable bond, issued, as the proof in that case showed, 
to Sturm for building a court-house. The bond was like the bond 
held by Dorian. Payment was resisted beeause the "county had no 
authority to issue a negotiable interest-bearing bond suoh as is sued 
on," and défendant did not owe the debt. The circuit court held that 
the county could issue such a bond to évidence a debt contracted 
within the scope of her lawful power. The suprême court said: 

"Prom the instructions requestRd by défendant, and those given by the 
court, * * * we gather that the real controversy was whether the de- 
fendant could set up against the assignée of the bond the défense — such as 
payment — which would hâve been good against Sturm, (who had performed 
the public work,) the original payée, as to whom évidence was given tending 
to show that he had received from the county ail that he was entitled to, in- 
dependently of the bond sued on . Unless tl)at was the real controversy, we do 
not see the relevancy of tlie charge; for if tlie right of the défendant to set 
up the défense which he had against the bonds in the hand of Sturm was not 
denied or disputed, wedo not see of what importance the partioular form of 
the instrument would hâve been. But if the form was relied on as preclud- 
ing any such défense, then the charge was clearly material, and had adecided 
bearing on the case. " 

The court, holding that the county had ample power to incur a debt 
for the public work, recognized the power as incident to the power to 
contract, — the right to givea promise to pay; that, while the county 
did not hâve express or implied power to issue commercial paper 
for any purpose, "the document sued on [the negotiable bond, in tbis 
case] may very well bave served the purpose of a voucher to show a 
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statecl aecount between Sturm and the county, and may be of such a 
form as to be assignable by indorsement; but it must be liable, in 
whosesoever hands it may come, to be open to examination as to its 
validity, honesty, and correctness." 

The suit of Clark v. Des Moines, elsewhere referred to, was to re- 
cover on a number of city warrants, issued for varions purposes. 
Clark purchased them. They were in form commercial paper, and 
he resisted the setting up équitable défenses, and the lower court 
sustained his objection, and gave him judgment. Judge Dillon, 
rendering the opinion, agreed with the lower court that Clark stood 
in the shoes of the original payée, but denied the power of the city to 
issue commercial paper. Some of the warrants had been issued to 
take up change notes, issued by the city in violation of law. The 
court held, if the change notes had been paid out by the city, for 
valid debts against the city, — the warrants for which those notes 
were surrendered, — the law would regard this as a settlement of the 
transaction, and the particular warrants would be supported by a 
sufficient considération, and be valid and binding. 6 Amer. Law Eeg. 
196. 

In the case of Galveston v. Hitchcock, 96 U. S. 341, the city caused 
a number of sidewalks to be built, and agreed to pay for the work 
in bonds known as "Galveston City Bonds, for Sidewalk Improve- 
ments," and set aside as a spécial fund the money coUected from the 
owners of property so improved. The city, after Hitchcock had com- 
pleted some of the work, made him quit, and he sued for damages. 
The city's défense was that she "had no express authority to make 
the con tract in question, or to issue bonds in payment of the work 
done thereunder, and none can be implied from the gênerai powers; 
that the contract to pay in bonds was void." The circuit court held 
the contract not binding on the ground of ultra vires. The suprême 
court said : 

"If it were conceded that the city had no lawful authority to issue the 
bonds described in the ordinance, and mentioned in the contract, it does not 
follow that tlie plaintifEs hâve no rights under it. ïhey are not suing on the 
bonds, and it is not necessary that they should assert tlie validity of those 
instruments. It is enough for them that the city council hâve power to 
enter into a contrant for the improvement of the sidewallîs: that such con- 
tract was made with them; * * * that the city has received, and uow 
enjoys, the benefit of what they hâve done; that for thèse things tlie city 
promised topay. It matters not that the promise to pay was in a manner not 
authorized by law. If payment cannot be made in bonds, because their 
issue was ultra vires, it would be sanctioning rank injustice to hold that 
payment need not be made at ail. Such is not the law. The contract be- 
tween the parties is in force so far as it is lawful. * * * At most there 
was a defect of power. The promise to give bonds to the plaintilîs in pay- 
ment for what they undertook to do was, at furthest, ultra vires; and in 
such a case, though spécifie performance of an engagement to do a thing 
transgressive of its corporate powers may not be enforced, the corporation 
cail be held liable on its contract." 96 U. S. 341. 
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"Although there may be a defect in the power of the city to make 
a coiilract, yet, if a contract made by it is not in violation of the 
charter, or of any statute prohibiting it, and the corporation has, by 
its promises, induced a party relying on the promise, and in exécution 
of the contract, to expend money, and perform part thereof, the cor- 
poration is liable on the contract." State Board v. Citizens' St. Ry. 
Co., 47 Ind. 407; Allegheny City v. McClurkan, 14 Pa. St. 81; Ma- 
her V. Chicago, 38 111. 266; People v. liansom, 2 N. Y. 490; Argenti 
V. San Francisco, 16 Cal. 256; Matter ofWhitaker, 4 Johns. Ch. 379. 

The only différence between the présent case and the cuit oi Hitch- 
cock V. Galveston is the fact that the first holder of the bonds, Hitch- 
cock, sues instead of an assignée. That fact does not forbid the 
principles of law announced therein to be applied hère. 

Under the authority presented in the cases cited, particularly in 
Claiborne Co. v. Brooks, we are warranted in treating the bonds held 
by Dorian "as vouchers for money due, — certificates of indebtedness 
for services rendered, or for property furnished, for the use of the 
city," — and Dorian, under the authorities following, stands in the 
shoes of the original payée. People v. Supervisors, 11 Cal. 170; Stur- 
tevantv. Liberty, i6 Me. 457; Smithv.Cheshire, 13 Gr&y, 318; Brew 
ster V. Hyde, 1 N. H. 208; Moare v. Sinks, 2 Ind. 257; Inhabitants, 
etc., V. Weir, 9 Ind. 224; Willim v.Bernheimer, 6 Minn. 290, (Gil. 
229 ;) Simms V. Hervey, 19 lowa, 288. 

The doctrine announced in thèse state cases is afBrmed in Woods 
V. Louisiana, 5 Dill. 122, and in Cause v. Clarksville, 5 Dill. 180. 
In the latter case the suit was on the city's bonds. They had been 
sold to Gause's assigner, in open market, to raise money, and they 
were said by the court to be invalid, and no basis for recovery; but 
the court said the assignée was entitled to recover against the city, 
in an action for money had and received, if it was shown that the 
money paid by the assigner had been expended in public works which 
the city was authorized to contract for. Dill. Mun. Corp. 720 ; Pavl v. 
City of Kenosha, 22 Wis. 266; Wilkinson y, BàbUtt, 4 Dill. 208; 
Oneida Bank v. Ontario Bank, 21 N. Y. 490. 

Technically, Dorian is not suing for money had and received. His 
case does not show that bonds were put on the market to raise money. 
It shows that the bonds in his hands, whether they of themsûlves 
could be a basis of recovery or not, were used by the agents of the 
city to procure valuable improvements ; and it is not disputed that 
those agents had ample power to contract for such works as E. & 
B. performed. While thèse bonds were in the hands of the plaintiff 
the city provided in the annual budget for a tax to pay the interest, 
and it was paid to Dorian, as it became due, lur several years, and 
he should be treated as the subrogée of R. & B., who contracted to 
work for the city, and to take thèse bonds in payment. 

Considering that the debt was lawfully contracted ; that the statute 
(section 2448, Eev. St.) was aufficiently complied with; that the city 
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1-eceived the benofit of the contract, and lias never, in any way, ex- 
tinguished tbe debt which was to be evideneed by thèse bonds; and 
ihat thèse bonds, by whatever name they may be ealled, carry to E. 
& B.'b assignées whatever rights they might now enforce, — we think 
judgment should be for the plaintifï. 

We are urged to consider the cases eited by counsel from state 
courts of Louisiana. Capmartin v. Police Jury, 23 La. Ann. 191; 
Breaux v. Parish of Iberviile, Id. 235 ; Oubre v. Donaldsonville, 33 La. 
Ann. 388; Wilson v. City qf Shreveport, 29 La. Ann. 675. There is 
nothing in any of them to forbid us believing the act (section 2448, 
Eev. St.) was sufficiently complied with in this case, and the doc- 
trine that a municipal corporation may lawfuUy exécute a promis- 
sory note, or other certifîcate, to évidence a debt contraeted for such 
public Works as ils charter authorizes, is af&rmed wherever it is dis- 
cussed in those cases. 

The bonds sued on in tbe case of Wilson v. City of Shreveport, 29 
La. Ann. 675, were issued some years before the bonds in this suit. 
They were held not to be a basis of recovery. The city defeated them 
on two gronnds — First, that the city gave them in payment for gas 
stock for whieh a debt could not be lawfully incurred by the city; 
second, that the statute (section 2448) had not been complied with. 
On thèse défenses the suprême court protected the city. The court 
in that case said that, while it was within the power of the mayor 
to sign and bind the city on "such notes as it might be necessary to 
give for rent of buildings or offices for municipal purposes, and such 
other obligations as might be requisite to the proper exécution of the 
geveral powers enumerated," it had no power to issue bonds or notes 
for the purchase price of gas stock. Of course, if the city had no 
power to buy gas stock, no lawful debt could be incurred by such a 
purchase, and a note, negotiable or not negotiable, could not be col- 
lected against the city. The city officiais thougbt it well, for the 
"good ordering and improvement of the town," to purchase gas stock; 
but the court, on that matter of city administration, thought differ- 
ently, and rejected the bonds used for the purchase of the stock. The 
court did not seem to think there was any occasion for contracting 
such a debt. Besides, it was held in that case that section 2448, 
Eev. St., had not been complied with. The court denied the power 
of the city to issue bonds for the purpose of raising money; but there 
is nothing in the opinion which forbids us to hold that, as in the 
présent case, the city had the power to contract for the work per- 
formed by E. & B., to incur a debt therefor, and to give her notes to 
évidence such a deb*^^ ; and we believe the assignée bas a right in this 
suit to enforce the collection of that debt. 

Judgment for plaintifE. 
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Peice, Eeceiver, v. Whitney and others, Ex'rs. 

{Circuit Court, D, Massachusettê. July 30, 1886.) 

Banks and Bankino — National Bank — Liabilitt op Shabeholders— Assess 

MENT— TrANSPBR OP StOOK. 

When bank stock was sold, but not transferred on the books of the bank, 
and the bank afterwards failed, the exécutera of the person in whose name 
the stock stood on the books were held liable for assessraent, although said 
stock had been paid for by a purchaser buyingatthe requestof the président 
of the bank, wno gave him a cashier's check for that purpose, placing the 
money so furnished to the crédit of said purchaser on the books of the bank 
as a temporary loan, thé intention being ultimately to transfer said shares to 
a third party, as part of a larger proposed investment in stock, for which 
funds had been placed in the hands of the président of the bank. 

At Law. 

Ranney é Clark, for plaintiff. 
E. R, Hoar, for défendants. 

CoLT, J. Under the agreed statement of facts, we think the défend- 
ants must be held liable for the assessment. The shares of stock were 
never transferred on the books of the bank, but stood in the name of 
Léonard Whitney, the défendants' testator, when the bank passed into 
the hands of the receiver. The défendants on November 12, 1881, 
sold the stock through a broker to one George R. Eager, and received 
payment for the same. The bank suspended November 18, 1881. 
It resumed business again March 18, 1882, and continued until May 
20, 1882, when it failed, and a receiver was appointed. It was the 
duty of the défendants to hâve seen that the stock was transferred on 
the books of the bank. The by-laws provide that the stock shall be 
assignable only on the books of the bank, and that the certificates of 
stock shall state upon the face thereof that the stock is transférable 
only upon the books of the bank, and when transferred the certificates 
shall be returned and canceled. Eager bought this stock at the re- 
quest of Benyon, président of the bank. Benyon had received 
$25,000 from Gov. Coburn, of Maine, for investment in the stock of 
the bank, and the 100 shares sold by the défendants waa intended to 
go to make up a part of this purchase. Eager, in payment for the 
stock, gave a check on the Pacific Bank, and Benyon had put to the 
crédit of Eager, who was a depositor, from the funds of the bank, the 
exact amount required for the purchase of the stock. The money so 
furnished was carried to the crédit of Eager as a temporary loan. 
Upon the filling of the whole order of Coburn, the design was then to 
hâve the stock transferred to him. Fifty shares more of stock were 
afterwards purchased towards filling Coburn's order. It further ap- 
pears that the check on the Pacific Bank, which Eager gave to the 
broker, would not be received as a deposit by the Eagle Bank, where 
the broker kept his account; whereupon Eager's clerk took the check 
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to Benyon, who gave a cashier's check of the Paeific Bank on the 
Eliot Bank for the amount, which was paid. Upon reeeipt of the 
cashier's check the broker delivered to Benyon the two certificates of 
stock, of 50 shares each, received from défendants a power of 
attomey in which the name of the attorney and date were left blank, 
and a certificate of the probate court of the appointment of défend- 
ants as executors. In the deposit account of Eager in the bank the 
eheck that he gave is entered as paid. The amount of money carried 
to the crédit of Eager by Benyon, to meet the check, remained on the 
books of the bank as a temporary loan to the time of final failure. 

Upon this state of facts it is contended by the défendants that the 
purchase was really made for the bank with funds furnished directly 
by the bank, and that it then became the duty of the bank to hâve 
the légal transfer made, and that this court bas power to correct the 
record, and treat that which ought to hâve been done as already 
done ; and, further, that a national bank can acquire a good title to 
its own stock either as owner or pledgee, notwithstanding the prohi- 
bition of the statute; and that neither the bank itself, nor any party 
except the government, can set up the illegality of the purchase or 
pledge to espape any liability conséquent on such ownership. Johns- 
ton y. Lafiin, 103 U. S. 800; National Bank of Xenia v. Stewart, 107 
U. S. 676; S. G. 2 Sup. Ct. Eep. 778, But, upon the proof before 
us, we oannot assent to the proposition that the bank was the pur- 
chaser, and therefore the reasoning of défendants' counsel is not ap- 
plicable to this case, The bank never intended to buy this stock. 
It was purohased, in fact, for Gov. Coburn, and he had sent $25,000 
to the bank for this purpose, which the bank was to hold on spécial 
deposit until the order was fiUed, when the whole stock was to be 
transferred to him. Under thèse eircumstances it would seem im- 
material whether the stock in question was paid for by Eager's check, 
or by the cashier's check given by Benyon, By loaning Eager the 
money, and subsequently debiting his account with the check, it is 
manifest that Benyon was not purchasing the stock for the bank, but 
intended, through Eager, to iill Coburn's order. 

This being a suit brought by the receiver, who represenis the cred- 
itors, and it appearing that the stock was not transferred on the books 
of the Company as provided by the by-laws, we think the défendants 
liable, and that judgment must be entered for plaintifï. Davis v. 
Society of Essex, 44 Conn, 582; Adderly v, Storm, 6 Hill, 624; Auder- 
son V. Philadelphia Warehouse Co., lli U. S. 479, 483; S. G. 4 Sup, 
Ct. Eep, 525; Johnston v. Lafiin, 103 U, S. 800, 804; Turnbull v. 
Paysan, 96 U. S. 418; Browii v. Adams, 5 Biss. 181. 
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United States v. Sanbobn. 
{Circuit Court, D. Massachusetts. August 14. 1886.) 

1. WiTNEss — Compensation of Wiïnbss pkom Anotheb State — Amotjnt Tax- 

A3I-B FOR Travbi.~Rbv. St. § 848. 

Under Rev. St. § 848, the travel of an ordinary witneoo, wjio, without nav 
ing been summoned, bas traveled from and to the place of his résidence, moro 
than 100 miles off, and in another state and district, should be taxed for tbe 
whole distance between his résidence and the place of trial. 

2. Same — Compensation of Government Clerk — Rev. St. § 850. 

Under Rev. St. g 850, the necessary expenses of a government clerk sent 
away from his place of business as a witnessfor the government will be paid, 
bnt nothing can be taxed iu the bill of costs for his travel or attendance. 

Clerk's report of taxation of costs after judgment for the United 
States in an action at law brought by them for money had and re- 
ceived. 

The bill of costs submitted by the attorney for the United States 
included the following items, duly certiiied, of sums paid to witnesses : 
First. For a witness who attended court without a subpœna, four 
days' attendance, at $1.60 a day; and 416 miles travel from and to 
his résidence, at Troy, in the state of New York, at 5 cents a mile, — 
in ail, $26.80. Second. For actual and necessary expenses in going, 
attending court, and returning, of four clerks, — two in the war de- 
partment and two in the internai revenue office, at Washington, sent 
from their places of business as witnesses for the government, — in 
ail, $21?,.20. 

The défendant objecteâ that no costs could be taxed against him 
for witnesses who attended without a subpœna, save for the days when 
they were présent and testified ; nor for travel of witnesses beyond 
100 miles, and beyond the limits of the district in which the court 
was held; nor for any traveling or other expenses of witnesses in the 
employ of the United States. 

"In this district," as the clerk stated in his report, "a necessary 
and material witness bas always been allowed, 'for each day's attend- 
ance in court, one dollar and fifty cents, and five cents a mile for go- 
ing from his place of résidence to the place of trial or hearing, and 
five cents a mile for returning,' whether subpœnaed or not, and what- 
ever the distance may hâve been." The clerk followed this practice 
80 far as to allow four days' attendance and 100 miles tra,vel each 
way of the first witness, amounting in ail to $16; but, in déférence 
to what he supposed to be now the weight of authority, disallowed 
travel beyond 100 miles, and without the limits of the district. The 
clerk allowed a like amount for attendance and travel of each of the 
government clerks who testified as witnesses, and disallowed the 
amounts charged for their expenses. His reasons for this, as stated 
in his report, were that, under section 850 of the Revised Statutes, 
thèse clerks were entitled to be pâid their necessary expenses by the 
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United States; but that in taxing costs no more favorable rule shoriild 
be applied in favor of the United States tiian in favor of other parties 
to suits; that if an individual, having a person in bis employ resid- 
ing in Washington, should be a party to a suit hère, and should de- 
sire bis attendance as a witness, be could pay him for bis services 
and expenses whatever snm might be agreed upon between them, but 
in taxing costs, baving paid the vritness more than his statute fées, 
and having thereby become subrogated to bis right to tbose fées, could 
include the amount of those fées only. The attorney for the United 
States objected to the disallowance of any part of the costs claimed by 
him, and appealed from the clerk's taxation; and the questions pre- 
sented by the clerk's report were argued by Charles Almy, Jr., assist- 
ant district attorney, for the United States, and were submitted by 
Frank L. Washburn, for the défendant, upon the objections filed by 
him before the clerk. 

Before Gray, Justice, and Colt, J. 

Gbay, Justice, The report of the clerk présents for our déter- 
mination two questions of costs : the one, of the amount taxable, un- 
der section 848 of the Eevised Statutes, for the travel of an ordinary 
vritness, who, without having been summoned, bas traveled from and 
to the place of his résidence, more than lOU miles off, and in another 
state and district; the other, of the amount taxable, under section 
850, for travel or expenses of government clerks. 

Upon the firat question the principal authority îs Prouty v. Draper, 
2 Story, 199, decided by this court in 1842, which was an action at 
law for the infringement of a patent, and in which, as the report 
clearly implies, and the papers on file conclusively show, the wit- 
nesses in question, whose travel from their places of résidence to the 
court and back was taxed in the bill of costs, resided in another dis- 
trict, and more that 100 miles from the place of trial, and attended 
without having been summoned. Mr. Justice Stobï, in delivering 
judgment, after referring to the judiciary act of September 2.4, 1789, 
e. 20, § 30, which allowed the testimony of witnesses living more 
than 100 miles from the place of trial to be taken by déposition, 
said : 

"The act is not peremptory that, under such circurastances, the déposi- 
tions of the witnesses shall be taken and used, but only that they may be 
taken and used. It is therefore a mère option given to the party who 
wishes to use the testimony of the witnesses. In many cases the présence of 
the witnesses in person, and their oral testimony on the stand, may be indis- 
pensable to the true exposition of the merits of the case. No déposition 
would or could meet ail the exigencies which might arise from the varying 
charaeter of the évidence, or the necessity of instant explanation of circum- 
Btaiices not previously known or understood. Tiie charaeter of the case, too, 
may be so dépendent upon scientiflc principles, or on a minute description of 
mechanisra, as to be almost impracticable to be presented to a jury except by 
the aid of oral testimony illustrating the principles of mechanism. In no 
class of cases is this more forcibly felt than in the trial of cases like the 
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présent, for infringement of patent-rights. There îs no pretense in the 
présent case that the witnesses were brought hère for the purposeaof oppres- 
sion, or without necessity, for the purpose of swelling the costs of the litiga- 
tion. In my judgment, therefore, there is no ground to say that the full 
costs of the Personal travel and attendance of the witnesses ought not to be 
allowed in the costs. Unless my memory decelves me, the same question has 
been presented to this court in several instances before the présent, and it 
has uniformly received the same détermination. ïhere are nuraerous cases 
in the English reports in which allowances bave been made for the travel and 
attendance of witnesses who hâve corne from foreign countries for the pur- 
poses of the trial; and yet we ail know that in sueh cases, through the in- 
strumentality of a court of equity, (and now in many cases of a court of law,) 
the testimony of such witnesses might be obtained upon a commission. In- 
deed, since the statute of 1 Wm. IV. c. 22, giving authority to the courts of 
law to issue commissions to take the examinations of witnesses abroad, it is 
still a mère matter of discrétion with the court, if the witnesses are actually 
brought from abroad, whether they will allow the expenses of the witnesses 
or only the costs of a commission. ïhis seems to be putting the whole doc- 
trine upon a Sound and rational foundation, and enables the courts at once 
to accomplish the purposesof justice, and to prevent the accumulation of un- 
necessary or extravagant expenses." 

As earlyas 1804 the circuit court for the District of Columbia held 
that the fées of a witness who attended at the request of the attorney 
for the United States, without having been summoned, were taxable 
costs. U. S. v. Williams, 1 Craneh, 178. And, in one of the Eng- 
lish cases cited byMr. Justice Story, the faot that the witness resided 
beyond the reach of a subpœna, and therefore could not hâve been 
compelled to corne, was considered by Lord Chief Justice Tindal a 
reason for allowing his traveling expenses in the bill of costs. Loner- 
gan v. Rayai Exch. Assur., 1 Bing. 725 ; S. C. 5 Moore & P. 447, 805, 
811; IDowl. 223, 233,235. 

The rule affirmed in Prouty v. Draper was again applied by Mr. 
Justice Stoet, in 1844, in Whipple v. Cumberland Co., 3 Story, 84, 
and was recognized and approved by Mr. Justice Woodbury, in 1846, 
in Hathaway v. Roach, 2 Woodb. & M. 63, 73, and has ever since 
been acted on in this district. The décisions of Justices Stoey and 
WooDBUEY were made under the act of Pebruary 28, 1799, c. 19, § 6, 
in which the provision was in this form : 

"The compensation to jurors and witnesses in the courts of the United 
States shall be as follows, to-wit: To each grand and otlier juror, for each 
day he shall attend in court, one dollar and twenty-five cents, and for travel- 
ing, at the rate of flve cents per mile, from their respective places of abode 
to the place where the court is holden, and the like allowance for returning; 
to the witnesses summoned in any court of the United States the same allow- 
ance as is above provided for jurors." 1 St. 626. 

They evidently considered that the gênerai description, at the 
begianing of the section, of the persons to be compensated as "wit- 
nesses in the courts of the United States," was not narrowed by the 
use of the words "witnesses summoned," towards the end of the sec- 
tion, but included witnesses not summoned, and even those residing 
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80 far from the place of trial that they could not hâve been sumtnoned 
or compelled to attend. 

The same view applies with increased force to the language of the 
act of February 26, 1853, c. 80, § 3, (10 St. 167,) repeated in section 
848 of the Eevised Statutes, by which witness fées are declared to 
be, "for each day's attendance in court, or before any officer pursuant 
to law," |1.50, and û-ve cents a mile for going "from his place of 
résidence to the place of trial or hearing," and iive cents a mile for 
returning; and neither the word "summoned," nor any équivalent 
Word, is used, except in a clause added to prevent the multiplication 
of fées "when a witness is subpœnaed in more than one cause between 
the same parties at the same court." In the phrase "for each day's 
attendance in court, or before any ofiBcer pursuant to law," the words 
"pursuant to law" would seem to hâve been inserted, not to restrict 
or qualify the effect of "attendance in court," but rather to limit the 
attendance "before any officer" to attendance before such magistrates, 
commissioners, and other officers as are authorized by law to take 
testimony. But, assuming them to apply to both classes of cases, it 
is only "attendance pursuant to law, not "being summoned pursuant 
to law," that is required to entitle a witness to his fées. A witness 
who, in good faith, cornes to court to testify in a pending suit, whether 
he cornes in obédience to a subpœna, or at the mère request of one 
of the parties, attends pursuant to law, and while coming, attending, 
and returning is privileged from arrest on civil process, even if be 
comes from abroad, and bas no writ of protection. Walpole v. Alex- 
ander, 3 Doug. 45; May v. Shumway, 16 Gray, 86; Persan v. Grier, 
66 N. Y. 124; Parker v. Hoichkiss, 1 Wall. Jr. 269,274; Larned v. 
Griffin, 12 Fed. Kep. 590. 

The only object of a subpœna is to compel the witness to attend. 
The service of a subpœna is in the interest of the party who desires 
the attendance, and not in that of the other party. A witness who 
bas not been served with a subpœna cannot, indeed, be attached for 
not attending ; but if he is willing to attend, and does attend, without 
a subpœna, the service of a subpœna would be superfluous, and would 
only increase the costs, without any benefit to either party. The ex- 
amination of the witness in the présence of the tribunal that is to pass 
upon his testimony is often quite as important to the party against 
whom he is called as to the party calling him ; and the statutes of 
the United States from the beginning bave declared that the mode of 
proof in the trial of actions at common law shall be by oral testimony, 
and examination of witnesses in open court, except as otherwise 
especially provided. Act of September 24, 1789, c. 20, § 30, (1 St. 
88; Eev. St. § 861.) 

If the witness comes before the court under oircumstances, and for 
a purpose, which warrant the payment and taxation of his fées for 
attendance and travel, section 848 of the Eevised Statutes, like the 
act of 1853, directs that the travel shall becomputed from "his place 



UNITED STATES V. SAXBORN. 808 

of résidence." Thèse words, unrestricted in respect of distance orof 
district, must be considered, as the like gênerai words "their sepa- 
rate places of abode" in the act of 1799 were considered by Mr. Jus- 
tice Story and Mr. Justice Woodbuby, to be imperative, and to war- 
rant the taxation of fées for travel from and to the résidence of the 
witness in any part of the United States, whenever his personal at- 
tendanee in court may reasonably be required in the interests of jus- 
tice. Neither section 876 of the Eevised Statutes, which re-enacts 
the Btatute of March 2, 1793, c. 22, § 6, (1 St. 335,) and allows sub- 
pœnas for witnesses in civil actions to run from one district into an- 
other only when the witnesses do not live more than 100 miles from 
the place where the court is beld, nor section 863, which re-enacts 
provisions of the statutes of September 24, 1789, c. 20, § 30, (1 St. 
88,) and May 9, 1872, c. 146, (17 St. 89,) and permits, without re- 
quiring, the testimony of witnesses living at a greater distance to be 
taken by déposition, bas, in our judgment, any bearing upon the 
question before us. The object of the one is to protect the witness 
against being compelled to go far from home against his will, and 
the object of the otîier is to provide a means by which the party may 
not whoUy lose tbe benefit of his testimony, if he cannot, or will not, 
attend court, They do not render the voluntary attendance, the 
reasonable compensation, or the taxation of the fées of àny witness 
unlawful. 

The rulings in^ other circuits, after giving them the considération 
due to décisions of courts of co-ordinàte jurisdiction, do not présent 
to our minds any sufBcient reason for overruling the décisions of oûr 
predecessors, disturbing the practice long established hère, and de- 
parting from what appears to us to be the fair raeaning of the 
statutes. The leading cases in other circuits are Dreskill v. Pfir^ 
ish, 5 McLean, 213, 241, in 1851, and Anon., 5 Biatchf. 134, in 1863, 
each of which would appear from the report to hâve been decided 
fiummarily, and without being aware of the previous décisions in 
England and in this circuit. In Dreskill v. Parish, Mr. Justice Mc- 
Lean ruled that the fées of a witness who attended voluntarily, with- 
out having been siimmoned, could not be taxed. But the only rea-> 
flons assigned by the learned justice were that the attendance of sueh 
a witness could not bave been compelled by attachment, and that 
the act of 1799 (under which the case arose) had provided only for 
the compensation of witnesses summoned, and "a witness not sum- 
moned, of course, can receive no compensation." Under the act of 
1853 there hâve been conflicting décisions of district judges in the 
same circuit; JudgeLBAViTT, in 1862, holding that the fées for travel of 
such a witness could not be taxed, and Judge WiThey, in 1869, hold- 
ing that they could. Wood/ruff y. Barney, 2 Fisher, Pat. Cas. 244; 
S. G. 1 Bond, 528; Anderson v. Moe, 1 Abb. (U. S.) 299. The dis- 
allowance of sueh fées by Judges Drummond and Blodgett, in 1870, 
in Sawyerv. Aultman é Taylor Co., 5 Biss. 165, was governed by a 
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standing rule of court prohibiting the clerk from taxing the eosts of 
any witnesses except those regularly summoned. The opinion of 
Judge Sawyeb, in 1871, in Spnulding v. Tucker, 2 Sawy. 50, disal- 
lowing costs for the travel of witnesses coming more than 100 miles, 
and from another district, was based upon Dreskill v. Parish and 
Woodruff V. Barney, and upon the theory (in which, for the reasons 
already stated, we eannot concur) that a witness who has not been 
served with a subpœna does not attend pursuant to law. 

The whole report of the anonymous case in 5 Blatchf. 134, is only 
this brief mémorandum: 

"In this case, which was a question as to the taxation of costa, Shipman, 
J., with the concurrence of Mr. Justice Nelson, held that traveling fées to 
a witness were aliowable only to the extent a subpcena would run; that is, 
for any distance witliin the district, but for not exceeding one hundred miles 
from the place of trial, unless tbe distance was wholly within the district." 

That ruling appears to hâve been followed without further discus- 
sion, as having fixed the practice in the Second circuit, so far as not 
to permit the taxation of fées for travel beyond the limits within 
which the witness could hâve been summoned. Beckwith v. Easton, 
(1870,) 4 Ben. 357; T/ie Léo, (1872,) 5 Ben. 486. But we are unable 
to reconcile it in principle with the uniform course of décision in that 
circuit, that the fact that a witness had not been summoned did not 
prevent the taxation of his fées for travel and attendance, under the 
aot of 1853. Cummings y. AkronCo., (1869,) 6 Blatchf. 609; Dennis 
V. Eddy, (1874,) 12 Blatchf. 195. There seems to us to be quite as 
much reason for taxing the travel of a witness from the place of his 
résidence to the place of trial in the case in which he could not hâve 
been summoned as in the case in which he might hâve been and was 
not. The cases in the courts of the several states dépend too much 
upon local statute or usage to be of much assistance in the interpré- 
tation of the acts of congress. 

ïhere being no évidence or suggestion that the personal attendance 
of the witness who resided at Troy, in the state of New York, was 
unnecessary or unreasonable, his travel should be taxed for the whole 
distance between his résidence and the place of trial. 

The other question presented by the report is quite distinct, andi» 
governed by section 850 of the Kevised Statutes, which is as foliows: 

"When any clerlc or other offleer of the United States is sent away from 
his place of business, as a witness for the government, his necessary ex- 
pansés, stated in items and sworn to, in going, returniug, and attendance 
on the court, shall be audited and paid; but no mileage or other compensa- 
tion in addition to his salary shail in any case be allowed." 

The meaning of this provision, which is a substantial re-enaetment 
of the similar one in the act of February 26, 1853, c. 80, § 3, (10 
St. 167, 168,) appears to us too clear to admit of doubt. Private 
persons are allowed witness fées because of the interruption of their 
own business. But a clerk or other otËcer of the United States re* 
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ceives from tlie government a salary as a full compensation for the 
performance of ail services and duties which he may lawfully be re- 
quired to perform for the government, whether at the usual place or 
elsewhere. If he is sent away for any public object, the government 
pays bis necessary expenses. If he ia sent away as a witness, those 
expenses are to be "audited and paid," toat is to say, by the proper 
executive department or officer. "Audited" is not used to designate 
the taxation of costs by a court. And the statute peremptorily for- 
bids the allowance to him of any mileage or other compensation in 
addition to his salary. In short, the United States, when they send 
one of their clerks to testify as a witness for the government, do not, 
on the one hand, oblige him to pay out of his own pocket the ex- 
pense to which he is thereby put, nor, on the other hand, permit him 
to reçoive, or compel the adverse party to pay him, any fées for the 
benefit either of the witness or of the United States. 

It foUows that nothing can be taxed in the bill of costs for the 
travel or attendance of the government clerks. Taxation modiûèd. 



Gallagher, Adm'x, etc., v. Citt of St. Paul. 
(Circuit Court, B. Minnesota. Atigust, 1886.) 

1. MtJNicrpAi, CîOBPORATioN— Obstruction in Stbeet — Nbgmgekcb. 

A city will be liable for injury caused by an obstruction in a thoroughfare 
used by the public without dissent from the city, although there has been no 
officiai action, resolution, or ordinance opening it as a public street.' 

2. Same — Injcbt prom Accident akd Depect in Street — Liabilitt of City. 

Where an injury results from an accident for which the person injured is 
not responsible, and a defect in a Street, the city is liable. 

Motion for New Trial. 

Erwin, Byan é Ives, for plaintiflf. 

William P. Murray, for the City. 

Nelson, J. This case was fairly presented to the jury, and the évi- 
dence warranted the verdict rendered, provided there was no error 
of law committed by the court. It appeared from the évidence that 
there was a pile of lumber near the center of Chestnut street, in the 
city of St. Paul, at a point between the crossing of several railroad 
tracks and the Mississippi river. The plaintiff's intestate, driving a 
horse and wagon on this street, towards the river, had passed the 
tracks, when his horse, frightened by the whistle of a locomotive, 
became unmanageable, and, coming in contact with this pile of lum- 
ber, the wagon was overturned, and the dnver thereof b urt and in- 

'Seenoteat end ofcase. 

v.28F.no.5— 20 
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jured, 80 that he died withina fewhours. It is charged that the in- 
jury waa the combined resuit of the négligence of the city govem- 
ment in not keeping Chestnut street at this point in a safe condition 
for travel, and an accident for which neither'the deceased nor the de- 
fendant is responsible. It is urged by the oity attorney that Chest- 
nut street, at the place where lumber was piled, was not opened 
80 as to impose any duty upon the municipal government of St. Paul 
to keep it safe for travel, and that the public were not invited to use 
this part of tbe street; also, that the instruction given the jury, that 
where an injury results by reason of the combined resuit of an acci- 
dent and a defect in the street, the city is liable, was erroneous. 
I think the instructions given correct. 

1. In regard to the duty of the municipal government, the court 
instructed the jury as follows : 

"Thç gist of the action is the alleged négligence of the city of St. Paul, 
■«vhich caused the death of plaintifC's intestate, and it is charged that an ob- 
struction permitted to remain upon a, public street was négligence upon the 
part of tlie city. * * * It is indispensable that plaintifE satisfles you by 
compétent évidence that Chestnut street was a public tboroughfare, open and 
under eontrol of tlie city at the place where the lumber was piled, so as to im- 
pose the duty upon the city authorities of keeping it in a safe condition for 
travel. It is admitted by the city attorney that Chestnut street was in fact 
a graded street, opeh for travel, * * * but urged that at the point where 
the injury occurred it was not open for travel, * * * and tluit any per- 
son wlio used it did so at bis own péril. New, that is a question for you to 
détermine upon the évidence produced before you. It is not necessary that 
there sliould be any formai acceptanoe of this street as a public street. * * * 
It is not necessary that there should be officia,! action of the city by resolution 
or ordinance opening it as a public street. If there was any user permitted 
by the city upon this street; if the public were ail invited, without any dissent 
by the city, to use it as a public street, — then the city would be required, un- 
der its charter and ordinance, to put it in a reasonably safe condition, accord- 
ing to the cliaracter of the street and the amount of travel upon it. The 
suprême court of this state well said in the case of Fhelps v. VUy of Man- 
Jcato, 23 Minn. 276: 'It is immaterial how a public street in the city became 
such, whether by fornjal acceptance and ofBcial action of the city, or by ao- 
ceptance and user by the public, so far as regards the duty of the city to keep 
it in safe condition.' So that it [the liability of the city] dépends upon the 
évidence introduced before you whether this street, at the point where the 
deceased was injured, was a public street over which the city had eontrol, and 
was required to keep in a safe condition." 

2. The court also instructed the jury: 

"The injury it is claimed was the resuit of aii accident for which neither 
deceased nor défendant was responsible, and the alleged négligence of the 
city. In passing over railroad tracks, the steam escaping f rom a locomotive 
frightened the horse, and, becoming unmanageable, he ran upon this ob- 
struction in the street. If the obstacle had not been there, the injury would 
not hâve occurred. Where an injury occurs from tlie combined resuit of 
such accident and négligence, the party who is négligent is liable." 

The court further instructed the jury that if they should détermine 
that the pile of lumber was an obstruction which should hâve beeu 
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removed by the city, and of the existence of which the city had no- 
tice, and tbat tbis part of tbe street was rendered unsafe in consé- 
quence of such obstruction jemaining there, and the plaintiff's intes- 
tate was not at fault, plaintiff was entitled to recover. 

I hâve examined the évidence carefully, and analyzed the charge 
of the court, only a part of which is quoted hère, and find no error 
of law. 

Motion for new trial denied. 

NOTE. 

Municipal Corporations— Steeets — Defects — Notick. It la the duty of the city, and 
uot of " passere-by," to notice defects in streeta and sidewallîs, and repair them. Squires 
V. City of Chillicothe, (Mo.) 1 S. W. Rep. 23. 

In an action against a municipal corporation for injuries sustained by reason of the 
defective condition of a sidewalk, it is not neoessary that the évidence sbould show act- 
ual notice to tbe city. It is the duty of a city to keep ita streets and sidewalks in a 
reasonably safe condition for persons to travel upon, and when «sidewalk gets out of 
repair, so that it is unsafe to travel upon, and so reinaina for a considérable titne, no- 
tice of the defective condition of the walk will be presunied. City of Chicago v. Dalle, 
(111.) 6 N. B. Rep. 578. 

In an action to recover damages against a city for injuries caused by a defective side- 
walk, where the proof shows that the sidewalk was defective at the time of the inpury, 
and had been so for a long time prior thereto, of wliîch defeot the street comniissioner 
had «ctual notice, and that such defeot caused the injury, the verdict will not be set 
aside as being against the weight of évidence. City of Ijinooln v. Woodward, (Neb.) 27 
N. W. Rep. 110. 

Wliile a town will be bound by a notice of a defect in a sidewalk communicated to a 
member of the town oonncil, such notice must relate to the defects which caused the 
injury sued for, and notice to the councilnian of defects which hâve been repaired be- 
fore the accident occurred will not charge the town with notice of those which caused 
the iujury, although they occurred at the place where the repairs had been made. 
Carter v. Town of Monticello, (lowa,) 26 N. W. Rep. 129. 

Itis for the jury to détermine, under ail the oircumatances of the case, how long a 
defect Jn a sidewalk or roadway must hâve existed in order to charge the city with oou- 
structive notice. Sheel v. City of Appleton, (Wis.) 5 N. W. Rep. 27; Colley v. luhabit- 
ants of Westbrook, 57 Me. 181. 

A defect of three weeks' standing is sufHcient to charge the municipal oiHcers with 
constructive notice, and render city liable. See Sullivan v. City of Oshkosh, (Wis.) IS 
N. W. Rep. 468. 

Proof of existence of defect for a day is not suflBcient to fix liability without alao 
shovifing actnal notice. Sheel v. City of Appleton, (Wis.) 6 N. W. Rep. 27. 

It wassaidin Dotton v. Albion, (Mich.) 15N.W. Rep. 46, that wlierea partyhasbeen 
injured by a defect in a sidewalk, it is not necessary that there should be évidence that 
the authorities had express notice of the condition of the walk. If there existed a staie 
of facts with which ignorance was not compatible, except upon the assnmption of (all- 
ure to exercise reasonable officiai care, then there is suffloient ground for presuming 
notice. 

Evidence that for a considérable time the sidewalk at and near the place where the 
injury was sustained was generally in bad condition, is compétent to prove notice of 
the particular defect. Giide v. City of Mankato, (Minn.) 15 N. W. Rep. 175. 

Notice will be presumed where the defect was open and notorious. Kelleher v. City 
of Keokuk, (lowa,) 15 N. W. Rep. 280. 

It is said in Ruggles v. Town of Nevada, (lowa,) 18 N. W. Rep. 866, that to charge a 
town with constructive notice of a defective plank in a sidewalk, by reason of which an 
injury has been sustained, it is necessary to show that the identical defect which led to 
the accident was open and visible. 

The suprême court of the United States say in District of Columbia v. Arms, 2 Sup. 
et. Rep. 840, that in an action against a city to recover damages for injuries received 
from a fall caused by a defective sidewalk, évidence that other accidents had happened 
at that place is admissible, as it tends to sho w the dangerous oharacter of the sidewalk, 
and as publicity was necessarily given to tbe accidents, tbat such dangerous oharacter 
was brought to the attention of the city authorities. 

It was held in City of Delphi v. Lowery, 74 Ind. 520, that in an action against a city 
for an injury occaaioned by a defect in a street, évidence is compétent to show previoiuj 
similar accidents at thesame point, and the records of thecommon council are com- 
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pètent to show the report of a committee appointed by them, and their action thereon, 
ui respect to the defect iu question. 

In an action agaînst a city to reoover damaçes for an injnry sustained from a defect 
in a highway, it niust be shown that the public authprities had notice of the defect, or 
that it was of such a nature, and had existed for such a length of time, that knowledge 
on their part must be presurned. Goodnough v. City of Oshkosh, 24 Wia. 549. It was 
said in Regua v. City of Roohester, 45 N. Y. 129, where a traveler was injured, without 
fault on his part, in conséquence of the removal of planics from a bridge by unknown 
pei'sons, that tlie citj', beiiig bound to keepthe bridge in repair, will be fiable, althougli 
i:o actual notice of the defect is given, suflicient time having elapsed to render the con- 
dition of tlie bridge notorious. 

Where the statnte imposes npon a municipal corporation the duty of teeping in re- 
pair a bridge withhi its liniits, and a traveler ig injured from the giving way of such 
bridge in conséquence of latent defects, and such latent defeots could hâve been discov- 
ered by careful examination, by skilled persons eiiiployed by the authorities, the cor- 
poration will be chargeable with notice of such defects, and liable in damages. Eapho, 
etc., V. Moore, 68 Pa. St. 404; 

It is said in Weiseiiberg v. City of Appleton, 26 Wis. 56, where a pedestrian received 
Personal injuries arising from a defective plank in a sidewalk of the city, and the offi- 
cers of such city knew at the time the accident occiirred that the gênerai condition of 
the walk was such that from niere decay such an accident was liable to happen at any 
moment, that the city was liable for such injuries, and chargeable with négligence in 
omittingto repair, without bringirig home to the authorities actual knowledge of the 
looseness of theparticular plank which occasioned the injuries. 

It a defect in a slreet be occasioned by accident, or by the wrongful and unauthor- 
ized act of a third person, the liability of the city does not begin until it has notice of 
the defect, or until it has existed for such a length of time that ignorance of its exist- 
ence is inexcusable. Kussell V. Town of Columbia, 74Ho. 480. 

Notice to a counciliuan of a defect in a street of thecity is notice tothfc city, although 
the councllman is not at the time engaged in any officiai act. City of Logansport v. 
Justice, 74 Ind. 378. 

Where the police are charged with the duty of removing nuisances irom the streets, 
the knowledge by a polioenian of a dangerous and unauthorized obstruction in the 
Street is notice to the city. Rehberg v. Mayor, etc., of City of New York, 91 N. Y. 137. 
Tn Sherwood v. District of Columbia, 3 Mackey, 276, the authorities of the District of 
Columbia covered a well in a highway, in which there was a public purap, with a 
wooden platform, and laid on that a brick pavement conforming to the sidewalk. 
For nine years they made no repairs nor examhiation. While the plaintitf was using 
thejiump the platform gave way, and he sustained iujury, and the district was beld 
liable. 



Ex parte Yung Jon. 

{District Court, D. Oregon. August 14, 1888.) 

Opium— IiiLEGAL Sale — Constitutional Law— Titlb and Bubject of Act. 

The subject of an act which forbids the sale or gift of opium to any one 

but a druggist or practicing physician, except on the prescription of a prac- 

ticing physician, is sufïiciently expressed in the foUowing title: "An act to 

regulate the sale of opium, and suppress opium dens. " 

Samb— Eppect of Act. 

Such act does not prohibit the disposition of opium, and thereby destroy 
its value as a médicinal agent, that being the only use of the drug which is 
generally considered proper in this country. 

Pétition for a Writ of Haheas Corpiis. 
Edward B. Watson, for petitioner. 
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G. C. Israël and W. Scott Beebe, for the State. 

Deady, J. This is an application for a writ of kaheas corpus. 
The petitioner ia a subject of the emperor of China, and a résident 
of this state. It appears from the pétition that the petitioner is con- 
fined in the penitentiary of the state, in pursuance and satisfaction 
of a sentence and judgment of the state circuit court for the county of 
Baker, for the alleged crime of selling and giving away opium to one 

B. F. Caldwell, in violation of section 1 of the act of November 25, 
1885, (Sess. Laws, 33,) entitled "An act to regulate the sale of opium, 
and to suppress opium dans," which is alleged to be null and void 
because (1) the provisions thereof relate wholly to a subject not ex- 
pressed in the title of the act; and (2) it deprives persons of their 
property in opium without compensation, and without due process of 
law, contrary to the constitution of both the state and the United 
States. It is also alleged in the pétition that at the passage of this 
act the opium in question was a part of a large amount owned by the 
petitioner and others, within the state, for the purpose of being sold 
at retail therein as merchandise, for which purpose it was and is of 
great value; and that by the opération of said section the sale of said 
opium as ordinary merchandise is prevented, and its value greatly 
diminished. On the filing of the pétition the court directed that no- 
tice of the application be given to the prosecuting attorney for Baker 
county, wlio appeared and was heard in opposition thereto. 

The law of the United States governing the procédure by haheas 
corpus is set forth by sections 751 to 766 of the Eevised Statutes, 
and the cases in which this court may issue the writ are prescribed 
in section 753. The provision in that section, under which it is 
claimed this court has jurisdiction to issue the writ in this case, is as 
follows: "The writ of haheas corpus shall in no case extend to a pris- 
oner in jail, unless when he * * * is in custody in violation of 
the constitution, or a law or treaty of the United States." If this 
section of this act is void for any reason, of course the petitioner is 
deprived of his liberty without due process of law, contrary to the 
fourteenth amendment ; and this court has power to deliver him from 
the restraint complained of. Ex parte Wan Yin, 10 Sawy. 538; S. 

C. 22 Fed. Rep. 705; Ex parte Lee Tong, 9 Sawy. 333; S. C. 18 
Fed. Eep. 253. 

In Ex parte Royall, 117 U. S. 241, S. C. 6 Sup. Ct. Eep. 734, the 
suprême court has finally determined the jurisdiction of the circuit 
and district courts in the promises in accordance with the action of 
the court in the above-entitled cases. The ruling is, in short, that 
such courts hâve jurisdiction to discharge from custody a person who 
is restrained of his liberty in violation of the constitution of the United 
States, although he may be held at the time under state process for 
trial on a charge of crime, or on a conviction thereof; but the court 
may, in its discrétion, subordinate to any oircumstances requiring 
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immédiate action, refuse the writ in advance of the trial in the state 
court, or even after conviction, and before the case bas been heard 
on error in such court. 

The section in question of the state statute reads as foUows : 

"It shall be unlawful to sell or give away opium, or any préparation of 
which opium is the principal médicinal agent, to any person except druggists 
and practicing physicians, except on the prescription of a practicing pliysi- 
cian, written in the English or Latin language; and tlie driiggist Hlling such 
prescription shall keep tlie same on file for one year, subject to be inspected 
by any public ofHcer of the state." 

Sections 2, 3, and 4 of the act relate to smoking opium, and section 
5 prescribes a rule of évidence in trials for the violation thereof. 
Section 6 prescribes the punishment for any violation of the act, 
which may be by imprisonment in the penitentiary not more than 
two years, nor less than six months; or in jail for not more than six 
months, nor less than one; or by a fine of not more than $500, nor 
less than |50. Section 20 of article 4 of the constitution of the state 
requires that an "act shall embrace but one subject, and matters prop- 
erly connected therewith, which subject shall be expressed in the title; 
but if any subject shall be embraced in an act which shall not be ex- 
pressed in the title," only so mueh of the sam© shall be void. 

It is claimed by counsel for the petitioner that section 1 of thia act 
is, in substance and effect, a prohibition of the sale of opium, while 
the subject expressed in the title is only the régulation of such sale. 
Ând from this premise the déduction is made that the section is void, 
because (1) the subject of prohibition is not expressed in the title; 
and (2) a prohibition to sell the opium in the hands of the petitioner, 
and others within the state at the date of the passage of this act, is 
in effect to deprive him and them of their property therein without 
compenBation or due process of law. 

In support of the first déduction counsel cite In re Paul, 94 N. Y. 
497, in which the word "tenement-houses" in the title of an act was 
held not broad enough to include the subject of "dwellings," men- 
tioned in the body of the act; and Town v. Sainer, 59 lowa, 26, S, 0. 
12 N. W. Eep. 763, where a town ordinance was held void because the 
title ran, "Regulating the use and sale of intoxicating liqnors," while 
the body of it was "entirely prohibitory." 

In support of the second déduction counsel cited Wynehamer v. 
People, 13 N. Y. 378, in which it was held that an act f orbidding any 
one to sell, or keep for sale, intoxicating liquors, except for mechan- 
ical, médicinal, or sacramental purposes, was, as to such liquors then 
owned by persons in the state, nuU and void, because it deprived 
them of their property therein without due process of law, contrary 
to the constitution of the state; and State v. Walruff, 26 Fed. Rep. 
178, in which it was held, in the circuit court for the district of Kan- 
sas, that the Kansas constitutional prohibition againstthe manufact- 
ure of béer in the state after 1880, except for médicinal, scientific, 
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and sacramental purposes, was void as to brewery property erecled 
and in use in the state prior to that date, on the ground that Ruch 
proliil)ition destroyed the value of such property largely, and the 
owner was therebyso far deprived of the samewithout compensation 
or due process of law, contrary to the fourteenth amendment. On 
this point counsel also cited In re Jacobs, 98 N. Y. 98; People v. 
Marx, 99 N. Y. 377. 

Upon the case made by the petitioner, it is admitted that it must, 
at least, appear that the section is, in substance and effect, prohib- 
itory of the sale of opium before he is entitled to the writ. And 
whether an act is prohibitory of the sale of an article in that sensé 
must dépend on circumstances, and particularly the character of the 
article, and the uses and purposes to which it has generally been ap- 
plied in the community. A law limiting the sale or disposition of 
bread and méat to druggistg and practicing physicians, unless per- 
scribed by a physician in the course of his practice, would, consider- 
ing the universality of the need and use of thèse articles in the com- 
munity, be regarded as prohibitory in its character. But opium is a 
médicinal drug, and has never been used, and has no claim to rank, 
as a necessary of life. Its use has been mainly in medicine, as an 
anodyne; and.it is classed by science among the active poisons. In 
the Eastit has been used for centuries, by smoking and mastication, 
to produce a kind of intoxication ; but, until lately, such use has been 
unknown in the United States, and is now chiefly confined to the Chi- 
nese. In the American Cyclopedia (verbum "Opium") it is said to be 
a vice "less easy of détection than alcoholic intoxication, which it is 
said to replace where law and custom hâve made the latter disreputa- 
ble. Its evil effects are most manifest upon the nervous and digestive 
Systems," and its final results resemble delirium tremens. The sale 
or disposition of an article which is an active poison, and has no 
legitimate use except in medicine, may be regulated accordingly. In 
my Judgment, the act does not in efifect prohibit the disposition of the 
drug, but allows it under such circumstances, and on such conditions, 
as will, according to the gênerai practice and opinions of the country, 
prevent its improper and harmful use. 

True, we permit the indiscriminate use of alcohol and tobacco, 
both of which are classed by science as poisons, and doubtless de- 
stroy many lives annually. But the people of this country bave been 
accustomed to the manufacture and use of thèse for many généra- 
tions, and they are produced and possessed under the common and 
long-standing impression that they are legitimate articles of property, 
which the owner is entitled to dispose of without any unusual re- 
straint; and even now it is pretty well settled that the législature 
may absolutely prohibit the future manufacture and use of thèse ar- 
ticles, and may also prohibit the sale and use of the stQck in hand, 
on making compensation to the owners for the loss occasioned there- 
by. On the other hand, the use of opium, otherwise than as this act 
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allows, as a medicine, has but little, it any, place in the expérience 
or habits of the people of this country, save among a few aliens. 
Smoking opium is not our vice, and therefore it may be that this légis- 
lation proceeds more from a désire to vex and annoy the "Heatlien 
Chinée" in this respect, than to protect the people from the evil habit. 
But the motives of legislators cannot be the subject of judicial in- 
vestigation for the purpose of aflPecting the validity of their aets. It 
is the duty of the law-maker, as far as his power extends, to enact 
laws for the conservation oî the morals of society, and to promote 
the growth of right thinking and acting in ail matters affecting the 
physical or mental well-being of its members. In the exercise of 
this power, and the discharge of this duty, this act to regulate the 
disposition and use of opium, considered as a dangerous drug, which 
the weak and unwary, unless prevented, may use to their physical 
and mental ruin, appears to bave been passed. The subject of the 
act is sufQciently expressed in the title, and the use of the article is 
not thereby restrained, so as to destroy its value as a medicine or remé- 
diai agent, the only use of which is generally considered and accepted 
as a proper one in this country. StMe v. Ah Chew, 16 Nev. 50. 
The application for the writ is denied. 



The Alamo.* 

BussELL and others v. The âlamo. 

(Cireuit Court, 8. D. Florida. April 28, 1886.) 

8 ALTAGB— Aj[,T,OWANCB . 

Compensation allowed for salvage services rendered to a vessel aground on 
the Florida reef. 

Admiralty Appeal. 

Bethel é Patterson, for libelants. 

Treadwell Clcveland and W. C. Maloney, for claimants. 

Pardeb, J. This cause came on to be heard on the transcrîpt and 
évidence, and was argued, whereupon the court finds the foUowing as 
the f acts of the case : 

(1) The facts as propounded in the amended libel, and in the severai in- 
tervening libels, are practically admitted by the claimants' answer, and said 
allégations of fact are therefore taken to be true, and to the extent to which 
they go tbey are the facts in the case. 

' Eeported by Joseph P. Hornor, Esq., of the New Orléans bar 
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In addition thereto the court further finds : 

(2) ïhe Alamo is of 2,256 tons register, 350 feet long, 40 feet beam, and at 
the time of the disaster in question she was well manned and equipped, and 
provided with the outflt of a flrst-class steamer, including steam-capstana 
and anMors, chains, hawsers, derrick, etc. When she grounded she was 
steamingalongat aspeed between 10 and 11 knots an hour, and she run hard 
on the reef , so that she was aground for over one-third of her entire length. 
She was so hard aground that she was not pounding, and although she was 
across tlie ridge of the reef, bow and stem afloat, outside of swinging a point 
or two, she was not moved until she was flnally puUed o£E. 

(3) ïhe chain furnished by the libelants, and which parted, was 45 instead 
of 75 fathoms long, and was inadéquate and insufflcient, as the resuit proved; 
but the libelants furnished and used it in good faith, withoiit knowledge or 
suspicion of any flaw therein. 

(4) The libelants did not carry eut the ship's anchor and chain, nor run an 
anchor on the port bow, and to windward, until the master of the Alamo re- 
peatedly urged the same, supported by tlie opinion of Capt. Wilde, United 
States navy, both of which, in the light of after events, were wise and proper 
efforts and précautions; but the libelants aeted in good faith, and with their 
best judgment, and the appearance of things then was that the ship could 
only be got off by lightering and jettisoning cargo until the ship could be 
pulled directly astern off from the reef, and this appearance was justifled by 
the flnal resuit. 

(5) The flnal relief to tlie ship was hastened by the assistance of the steam- 
ers Dix, Laurel, and Blake; and the crédit of floating the siiip should be di- 
vided between the libelants and those steamers. 

(6) Tlie charges of bad faith, want of zeal, and intentional misrepresenta- 
tion, made by the claimant against the libelants, are not sustained by the év- 
idence. 

(7) The services rendered by the libelants involved no unusual risk of prop- 
erty, péril of life or limb, nor expense, courage, gallantry, nor heroism, but 
they were, considering the time and place, and the business of libelants, bén- 
éficiai and successf ul services to the Alamo in distress, and are entitled to 
be compensated as salvage services, and above a mers reward for work and 
labor. 

(8) The district court found the services of the libelants on behalf of the 
Alamo and cargo to be salvage services, and entitled to a compensation of 
$18,000, being 4| per cent, upon a conjectured value, and being a sum not 
quite 3| per cent, on the admitted value, of ship and cargo, and this sum ia 
reasonabîe and proper salvage, under the facts of the case. 

(9) The services of the intervening petitioners, Lowe, Russell, Eoberts, 
Sawyer, and GrifHn, with their beats and crews, in saving 664 baies cotton 
jettisoned, are admitted to hâve been salvage services, and the court flnds 
that they were worth one-third of the value, or $12.50 per baie, amounting 
to the sum of .$8,800. 

(10) That a portion of the salved cargo which was perishable has been sold 
under order of the district court, and tlie proceeds thereof, less costs, to-wit, 
$1,105.43, are now in the registry of the court. 

CONCLUSIONS OF LAW. 

(1) That the libelants should bave judgment against the Alamo and cargo 
for the sum of $18,000, and costs of suit. 

(2) That the intervening petitioners should hâve judgment against the 
cargo of the Alamo for the sum of $8,300, and costs orsuit. 

(3) That the sum of $1,105.43, now in the registry of the court, being the 
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proceeds of perishable cargo sold, less costs and charges, should be applied t» 
the payment of judgments rendered against the Alamo aiid cargo. 

JUDGMENT. 

ïlie foregoing facts and conclusions of law being considered, it is ordered, 
adjudgod, and decreed that the libelants, as named in the amended libel, do 
hâve and recoverot the steam-ship Alamo, her tackie, apparel, and furniture, 
and her cairgo, for salvage services rendered, the sum of $18,000, and ail costs 
of suit; the said sum of $18,000 to be distributed among the several libelants 
according to the rules of court and the customs in this district governing such 
cases. 

And it is further ordered, adjudged, and decreed that the intervening peti- 
tioners liereinafter named do hâve and recover for the salvage of the numbér 
of baies of cotton specifleally stated the sum of $8,300, as follows, to-vsrit: 
Petitioner Gideon Low, - - - - 83 baies, $1,037 50 

Wm. J. Kiissell, - - - 59 " 737 50 

J. H. A. Roberts, - - - 47 " 587 50 

Wra. A. Sawver, ... 7 " 87 50 

Richard Griffln et ah, - - 468 " 5,850 00 

— The said sums to be distributed among the several intervening petitioners, 
their ships, and offlcers and crew, according tothe rules of court and the cus- 
toms of this district governing such cases. 

And it is further ordered, adjudged, and decreed that, upon the payment 
of the suras herein awarded, together with the judgments in favor of Sweet- 
ing and Roberts not appealed from, and ail costs and charges, less the sum of 
$1,105.43 now in the registry of the court, the said steam-ship Alamo and her 
cargo shall be released to the claimant for the beneflt of the owners thereof, 
and ail bonds or stipulations (if any there be herein) be canceled. 

In explanation of the findings and judgment, I deem it proper to 
assign a few reasons. The case bas heen argued as though ail the 
facts were in dispute, when in reality ail the averments of the amended 
libel are admitted, except that the chain whieh parted was only 45 
instead of 76 fathoms long. Besides admitting the matters alleged 
in the amended libel, the answer of claimant makes several aver- 
ments touching the eonduet and services of the libelants, and tend- 
ing to depreciate the value of such services, even to denying ail right 
to salvage, and thèse averments are practically the only issues of fact 
in the case. And I understand that the claimant, on the gênerai 
facts of the case, in his answer, admits that the services rendered by 
libelants were salvage services. 

The first complaint of the claimant iS; in answer to the fourth ar- 
ticle of the libel, that the ship's anchor could hâve been carried out, 
but salvors made no suggestion to carry it out, but represented that 
they had an anchor and chain exactly suitable, which représentation 
misled respondent, and was the cause of ultimate serious loss and 
damage; and that the anchor did not weigh 2,700 pounds, and only 
45 fathoms of chain were attached, and ail the work of getting the 
hawser aboard, when brought to the ship's stern by the salvors, was 
performed by the ship's company, including the reeving of tackles, 
falls, etc. ; and that the ship's steam-capstan was nsed to heave on 
the said hawser. The next complaint is in answer to the sixth arti« 
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de, and is tliat tlie représentations in regard to the 2,700-pound aa- 
clior and chain were not true; that the anchor did not weigh so much, 
and the chain was only 45 fathoms long, and was old and worn, and 
parted at the most critical moment, when said ship was moving oiï 
the reef, thus throwing the ship back upon and further on the shoal, 
and into less water, and causing ail the additional labor and expense 
in order to finally extricate the ship, as well as causing great loss of 
time and delay, and might hâve been the cause of total loss of s'iiip, 
and a great portion of cargo. Then, in answer to the seventh arti- 
cle, complaint is made that the ship's anchor was not carried out 
nntil claimant threatened to get the United States steamer Laurel to 
carry it out, and that in the labor of lightering and jettisoning cargo 
and coal the ship's company and machinery assisted. ïhe ninth ar- 
ticle is admitted, but claimant allèges that it took him two days to 
get an anchor ruu out on the ship's port bow. In answering the 
tentb article it is submitted that the libelants exaggerated their serv- 
ices, and tried to conceal the fact that the ship was moving, and had 
moved at least 15 feet, when the chain parted on second day of serv- 
ice; and that they actually claim crédit for floating the ship, when 
Bhe waspulled aâoat by the united efPortsof the United States steam- 
ers Laurel, Blake, and Dix. And, further, that libelants did not la- 
bor with the spirit and zeal that should actuate salvors. 

On this answer I take it that the matters for the court to pass on 
are (1) the conduct of the libelants with regard to the 2,700-pound 
anchor and chain ; (2) the alleged neglect of the libelants to carry 
out the ship's anchor and chain; (3) the alleged neglect of the libel- 
ants to run an anchor on the port bpw to hold the ship's head from 
going to windward; (4) alleged exaggeration and concealment on the 
part of libelants; (5) alleged indifférence and want of zeal on the 
part of libelants; (6) whether the services rendered by libelants, as 
shown by the record and évidence, were salvage services; (7) com- 
pensation, — if any, how much. 

1. From the évidence I cannot see that the weight of Capt. Buck- 
ley's anchor or the length of the chain should eut any figure in the 
case. The anchor held, and the chain was lengthened by a hawser 
sufficiently strong. The trouble was in the strength of the chain. 
From the évidence I am unable to find that any of the libelants knew 
or suspected that the chain was inadéquate or had any flaw. Capt. 
Buckley, the owner, swears that he had used it once before to pull the 
Zéphyr off Palaska shoal, Tortugas. I think it clear that it was used 
in this case in good faith. As to what was aceomplished with it, and 
the results of its parting, and as to what might bave resiilted if it had 
not parted, my conclusions are ail against the claimants' pretensions. 
Whatever may hâve been the impressions and exclamations and ob- 
servations of those aboard the ship, the weight of évidence is against 
the proposition that the ship was moved asterii. She may hâve swung 
a point or two. If the ship had been moving astern, it is against rea- 
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son that the chain should hâve broken, as tbe résistance ongbt to 
hâve lessened with such stern movement. The movement of the 
water from the backing of the propellers, the wishes and hopes of 
the observera, and the possible swinging of the ship, caused the dé- 
ception as to the movement of the ship. The fact that the hawser 
attached to a 1,300-pound anchor on the starboard quarter did not 
slacken, but remained taut, (and nobody claims that any slack was 
taken in on this hawser,) shows, with tolerable clearness, that the ship 
was not moved astern at the time the Buckley chain parted, Of 
course, if the vessel was not moved astern, she did not when the chain 
parted sag down (?) into shoaler water; and from the évidence it is 
impossible to say that if the chain had not parted that the ship could 
hâve been or would hâve been floated at that high tide. The con- 
clusion that I reach from the whole case is that no power less than 
that with which the ship run aground could or would hâve bauled the 
ship off, until she was materially lightered of cargo. The parting of 
the chain was an accident, and, if disastrous results flowed from it, 
(which I am not prepared to say,) it does not seem that the libelants 
should be held responsible. 

2. At the time Buckley's anchor was carried out it is shown that 
it would hâve been very difficult, if not impossible, to bave carried 
out the ship's anchor. The ship's chain might bave been then taken. 
But as no one then foresaw that the Buckley chain would fail, it is 
easy to see why the ship's chain was not used. That the ship's 
anchor was not sooner carried out after the Buckley chain parted, 
and the sea moderated, so that the wrecking schooners could corne 
along-side, seems to be owing to the fact that the libelants had set- 
tled on what appears, under the évidence, to hâve been the correct 
view of the case, to-wit, that the ship had to be materially lightered 
of cargo before she could be got ofif. According to the admitted 
facts in the case, (see seventh article of libel,) the ship's anchor was 
carried out on Tuesday, (the weather having moderated,) and when 
the tide rose, heavy strains were hove on it, the steamers Laurel and 
Blake tugging at the same time, but nothing came of it. It is dif- 
ficult to see why the libelants should be blamed for not sooner carry- 
ing out this anchor when so little resulted when it was carried out. 
It was proper to make the effort, and, if it had succeeded, the libel- 
ants would hâve been in serions fault in not following Capt. Wilde's 
suggestion sooner. As it failed, their judgment seems to be vindi- 
cated. 

3. The anchor off the port bow to windward was not needed as 
long as the ship was hard aground. It could only be useful as soon 
as the ship should get lively. It seems to hâve been got out in 
time. 

4. 1 do not find that the libelants concealed the part that the 
United States steamers took, or the aid that they gave ; and in their 
évidence, as well as in their libel, they appear to give candid state- 
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ments and full crédit. They seem to hâve an opinion that they 
would hâve got the ship off without the steamers — and Capt. Bolger 
is unable to say that they would not — in time. 

6. The alleged indifférence and want of zeal charged against libel- 
ants appears to hâve originated in a confusion as to the parties in 
the first consort-ship. 

6. The libelants are professional wreckers and salvors. The dis- 
aster to the Alamo was on a dangerous shoal, far from port, and from 
other assistance. The position was one beyond the remedy of the 
ship's crew and the ship's appliances, without outside help, and was 
liable at any time to become exceedingly perilous. The labor and 
efforts of the libelants were continuous and arduous, in good faith, 
and successful, and although they were not heroic nor gallant, nor 
perilous to any extent, under the circumstances of the time and place, 
and the occupation of the libelants, I think they were salvage serv- 
ices, and not mère work and labor. And I understand the answer to 
concède that the services were salvage services. The case of The 
Hesper, 18 Fed. Eep. 698, decided by me, was one where the alleged 
salvors were tug-boats, within easy reach of their own port, and they 
did nothing but what was in the line of their every-day business ; and, 
by the way, their services were held to be salvage services. 

Aa to the amount of compensation, I feel disposed to follow the 
district judge. I am clear that it ought not to be increased over bis 
allowance, though libelants' proctors hâve urgently and ably presented 
the matter in the light of actual service rendered, value of the ship 
and cargo exposed, péril of the ship, the wants of commerce, and the 
previous allowances in salvage cases in this district. Libelants worked 
from Sunday morning, 3 o'clock, until Thursday afternoon, 5 o'clock, 
in endeavoring to get the ship off. They lightered the ship of 1,515 
baies of cotton, 82 baies of hides, 198 bundles of green hides, 406 
boxes of eggs, 121 sacks of grain, 35 barrels of oil, and 160 tons of 
coal, Of the cotton, 1,052 baies were thrown overboard, but saved, — 
362 baies by libelants, and 690 by intervenors, and 463 baies were 
loaded on libelants' vessels, and ail the cotton was carried to Key 
West, a distance of 60 miles. The hides, eggs, grain, and oil were 
not jettisoned, but were loaded on libelants' vessels, and carried to 
Key West. Two nights were spent in throwing over coal. The ad- 
mitted value of the ship and cargo in the pleadings is $525,000. As 
shown by the évidence, the value of the ship after she got off — for 
she was not injured to any extent — was $400,000. Mr. Mallory, one 
of her owners, says the cargo was worth from $100,000 to $150,000, 
so that the value of the cargo saved was not much short of $100,000. 
Three and one-half per cent, on $500,000 would be $17,500, and I 
think about that sam — $18,000 — is a fair allowance to libelants, and 
against owners, under ail the circumstances of this case. 

The district judge allowed 4^ per cent, on $400,000, making $18,- 
000, and I affirm bis finding. 
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The allowance to the intervenors for salved jettisoned cargo waa 
on the basis of 33^ par cent, on the value of property saved, and 
seems just and proper. 



The Keona.* 
Fet and another v. The Krona. (Eilbt and others, Intervenors.) 

(Oireuit Court, E. B. Texas. 1886.) 

Salvage— Breach of Contbact bt Vessel. 

A vessel, by breach of her contract with another vessel, having contributed 
to put the latter vessel in danger and péril, cannot and ought net to be com- 
pensated for services, although otherwise salvage services rendered in aiding 
to rescue her. 

Admiralty Appeal. 
Wheeler é Rhodes, for libelants. 
Ballinger, Mott é Terry, for intervenors. 
Waul <& Walker, for claimants. 

Paedee, J. On January 2, 1885, libelants' tug Continental, under 
contract, undertook to tow the bark Krona from the wharf at Galvea- 
ton outside and over the bar, preparatory tû completing the latter'a 
«argo for the voyage. After towing her out into the harbor to Bolivar 
roads.inside the bar, and although there waa plenty of time and tide, 
the tug cast off the hawser of the bark, and left her there, with direc- 
tions to anchor, while the tug went off to tow another ship over the 
bar, the Kong Sevier, which it is alleged was first at the bar, and, 
according to custom, first entitled to go to sea. After towing over 
the Kong Sevier there was no time to take out the Krona, nor any 
offer or effort to do so. The Krona anchored in Bolivar roads, with 
the starboard anchor in about five fathoms of water, and remained 
there that night, and until the fifteenth of January, because during 
that period the weather and state of water on Galveston bar was 
snch that she could not be towed out, and during ail this time she 
rode with but the starboard anchor. 

On the night of the 15th, while the maSter and crew were below, 
and the watch, if any, négligent, she dragged her anchor over a 
mile, and went ashore, in some unaccountable way, bead on. Some 
time after she struck, and before she settled in the sand, the port 
anchor was let go. On themorning of the 16th, with a strong north- 
west wind, (28 miles per hour,) and the mercury below freezing point, 
the Krona, then drawing 13 feet forward, and 13 feet 5 inches aft, was 
aground in about 10 feet of water, and with 2 feet of sand ail around 

1 Eeported by Joseph P. Homor, Esq., of the New Orléans bar. 
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her, on the south-east shore of Galveston harbor, near the end of th© 
south jetty, about four miles from the quarantine station, headed b. 
E., with a starboard anchor out, with 45 fathoma of chain abreast 
and astern, at an angle of 45 deg., with the side of the ship and the 
port anchor out, with about 5 fathoma of chain, the same running over 
to starboard, and perhaps under the ship's forefoot, and she was 
flying a hybrid signal, which was susceptible of being taken either 
as a signal for a pilot, or as a signal of distress. 

The tug Continental, drawing eight and a half feet, and lying at 
Galveston wharf, took it for the latter, and steamed down to offer as- 
sistance. On coming near the Krona she thumped and bumped so, 
according to the master's évidence, that she could do nothing but 
communicate with the Krona by hallooing, and then she steamed 
back to the wharf for a yawl-boat. At the wharf she took libelant 
Heffron and three men, and, with a 20-foot yawl, went back to the 
Krona. Heffron and three men got aboard by using the yawl, and 
then, by consent of the master and the aid of the Continental, run 
out a kedge-anchor about 80 fathoms astern of the Krona, to hold her 
from going further ashore, or over onto her port anchor. The chain 
to this anchor led to the starboard quarter of the Krona. Follow- 
ing this, Heffron got out a hawser from the port quarter of the Krona 
to the Continental, and the Continental tried to pull the bark astern, 
while the crew of the Krona, by means of a luff tackleand the ship's 
capstan, hove in on the kedge-anchor. 

There is a dispute, under the évidence, as to wbether this resulted 
in pulling the ship astern through the quioksand. Heffron says it 
did about 25 feet, and that, by such moving astern, he was able to 
get up the port anchor, which was endangering the ship. Anyhow, 
the port anchor was taken in ; and, whether the chain attached to 
this anchor run under the forefoot or not, it was well to hâve it in, 
as the ship seemed to hâve the dangerous faculty of dragging her an- 
chors, and drifting headon, though carrying no sail. This service 
of the Continental and Heffron ended the day's work in the way of 
salvage, and the Continental returned to her wharf. 

The évidence shows that for the latitude the weather was extremely 
cold ; and the services rendered were accompanied with this hardship. 
One man, James Willett, shows that his feet were frost-bitten. 

The Krona remained over night of the 16th substantially as left by 
the Continental, though the master of the Krona says the wind fell 
off, and that the kedge-anchor put out astern was of no use to hold 
the ship in position, and the hawser had to be slackened, as the ship 
was rolling a little. On the morning of the 17th, the wind had mod- 
erated. shifting to the north, and the water was smoother. About 
half past 7, Heffron went aboard the Krona from the Continental, 
which passed along, towing the lighter Keliable outside. Soon after, 
the steam-lighter Buckthorne, bringing a pilot, came along-side, and 
made fast on the starboard side. The master of the Krona, déclin- 
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ing ail offers of assistance until he could hâve a contraet, took a pilot- 
boat, and, from that, the tug Estelle, about 8 : 30 a. m., to go to town, 
leaving the mate ia charge, with instructions not to allowany one to 
touch ship or cargo until he came back. The morning was passed 
aboard the Krona in talking and waiting. About noon the Conti- 
nental arrived, and made fast to the Buckthorne. The flood-tide cora- 
menced running about the same hour. As the tide rose the chances 
of getting the ship olï improved, and the offioers and men of the 
Buckthorne and Continental importuned the mate to give them leave 
to pull the ship off. The mate refused, because of the captain's or- 
ders, and then Pilot Dronet assumed command, and, under bis di- 
rections, in about one hour and a half, the Buckthorne and Conti- 
nental succeeded in getting the Krona off, and into deep water. In 
the mean time the master of the Krona had made a bargain with the 
owners or agents of the Buckthorne to take the Krona off, if it could 
be done without lightering, for $250; and, if lightering should be re- 
quired, an additional charge of |2 per ton for lightered cargo. 

The Krona was apparently uninjured; but in fact her tiller was 
broken off close to the rudder head, the false keel was partly torn 
away, and the copper was also partly torn off. The ship and cargo 
of oil-cake were worth $14,000. The Continental suffered some in- 
jury from the thumping received on the 16th. Her steam-pipe was 
sprung, and the joint started so that steam leaked, and the con- 
denser pipe was broken loose, causing a water leak. The owner, 
Heffron, swears to an estimate of this damage at $450, and to the 
value of the tug at $15,000. 

Fry & Heffron, owners of the Continental, libeled the Krona on be- 
half of themselves and the crew, demanding compensation for salvage 
services. In their libel they exaggerate the services of the Conti- 
nental and crew, and also the danger and péril of the Krona, and 
say nothing of the towage contraet, nor how the Krona came to be "in 
Bolivar roads, then waiting to be towed outside," and they are equally 
silent as to the assistance rendered by the Buckthorne. 

Irvine & Beissner, owners of the lighter Buckthorne and the Es- 
telle, also libel the Krona for salvage. They claim $2,500 for the 
Buckthorne and $25 for the Estelle; thelatter for carrying the mas- 
ter of the Krona to town. In their libel they exaggerate the danger 
and péril of the Krona; magnify the services of the Buckthorne; 
barely admit that the Continental was there, but insist that she ren- 
dered no services; and are silent as to the now admitted contraet to 
take the Krona off for $250, and $2 per ton for lighterage. 

John Fry, master. Pat Riley, engineer, John Riley, fireman, George 
Nelson and Tom Green, seamen, of the crew of the Continental, and 
James Willett, Joe Eobinson, and Thomas Brown, seamen and vol- 
unteers, intervene in the case, and, alleging their services on board 
the Continental, reiterate and indorse the averments in the libel of 
Fry & Heffron, owners, and ask compensation. 
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I have read the voluminous évidence in the record, and hâve care- 
fully considered it. The position of the Krona on the morning of 
January 16, 1885, was undoubtedly one of danger and péril. She 
was helpless, so far as her own resources were concerned, and, in the 
most disagreeable and boisterous month in the year in Galveston bay, 
vyas entirely dépendent upon outside help or moderato weather for 
safety. It is true that, wind and weather permitting, she might have 
lightered cargo, and then in time have been worked off with her own 
crew and appliances. But at that time and place no prudent master 
would have been justified in taking tbe risk to both ship and cargo. 

The services rendered by the Continental and her crew, with Heffron 
and the volunteers, on the 16th, in running a stern anchor, and in 
getting in the port anchor, were valuable services, and, it would seem, 
secured the Krona from working further ashore, and diminished the 
risk of her riding her own anchor. In the rendition of thèse services, 
the crew of the Krona undoubtedly aided ; but I think it clear that 
they eould not, unaided, have got out the stern anchor. In the light 
of the évidence the services were successful and useful. 

The services rendered on the next day (the 17th) by the Buck- 
thorne and the Continental were undoubtedly bénéficiai and success- 
ful in relieving the Krona and her cargo from their perilous posi- 
tion, and I conclude they are entitled to rank as salvage services of 
a low grade. The services rendered were in the usual line of serv- 
ice of both tugs, and were not accompanied with risk or péril ; in fact, 
the owners of the Buckthorne had eontracted, as in their usual line, 
to render the service. But it must be remembered that the Krona 
was a sailing vessel only, two feet in the sand, head on, wind astern, 
master ashore, mate incompétent, and that thèse services were largely 
the continuance of the services of the previous day. Pilot Dronet, 
however, who bas been mentioned herein, seems to me to be as much 
entitled to crédit as either of the tugs. 

The allowance of salvage to the Continental and her owners is 
strenuously resisted on the groiind that it was through the violation 
of the towing coutract, and the bad faith of the master and owners 
of the Continental, that the Krona was plaeed in péril. Under the 
évidence, it seems clear that the master of the Continental had eon- 
tracted to tow the Krona outside; that he entered upon the towage, 
towed the vessel down to Bolivar roads, and there left her; that he 
could have carried out his contract, but chose to abandon the Krona, 
to take out another ship to which he thought he ought to give préfér- 
ence under an alleged custom. It is not denied that Heffron, one of 
the owners of the Continental, told the master of the Krona that his 
should be the first vessel taken out, and Pilot Luth says that the 
master told him so in the présence of Heffron & Fry, and there is no 
prêteuse that either told the master that there was another ship to 
go out first. The alleged custom to take across the bar the first ves- 
sel arriving in the roads is not proved ; the évidence is against it. 
V.28F.U0.5— 21 
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Nor is it shown that the master of the Krona consented to be left in 
the roads ; uor that the pilot, Luth, ordered that the Krona should 
be left in the roads. The fact is, under the évidence, that the Conti- 
nental undertook more business that dày than she could do, and it 
therefore suited her pnrposea to break her contract with the Krona, 
and leaVe her in the roads until a more convenient season. ïhis 
breach of contract contributed, with the incapacity or overconfidence 
and négligence of the officers and orew of the Krona, to send her 
ashore, beyond her own power to help herself off. The Continental 
having, by her breach of contract, contributed to place the Krona in 
danger and péril, cannot and ought not to be compensated for serv- 
ices, albeit otherwise salvage services, in aiding to rescue her. 

The contract made with the owners of the Buckthorne for the serv- 
ices rendered by her in relieving the Krona was fair and reasonable, 
and without fraud or mistake, and was therefore a binding contract. 
See The Delambre, 9 Fed. Eep. 775. • 

The évidence shows that James Willett, one of the volunteers, had 
his feet frost-bitten, and that circumstanoe should give him an extra 
allowance as salvage. See The Cyclone, 16 Fed. Eep. 486. The 
district judge allowed him $100. This amount, under the circum- 
stances of the case, is rather libéral; but, as it is on a basis of $50 
to each volunteer, (whioh basis, and allowances thereunder, this court, 
on this appeal, cannot reduoe,) I am indisposed to reduce it. 

The claimant only has appealed from the judgment of the district 
court, and, as the allowances for salvage were not made in a bulk 
sum, to be distributed, but were made on the individual libels, in a 
spécifie sum to each libelant, I hâve doubt as to whether there is any 
appeal from the judgments in favor of Capt. Fry, master of the Con- 
tinental, $25; Isaao Heffron, $50; Joseph Kobinson, $50; Thomas 
Brown, $50; Pat Eiley, $25 ; John Eiley, $25; George Nelson, $25 ; 
and Thomas Green, $25. The gross amount of thèse judgments is 
$275, but no one of them, by itself, is for an appealable amount. 

Ordinarily, in adjudging salvage compensation, the claimants are 
required to pay costs. I make an exception in this case, because one 
libel is dismissed entirely, and in another the amount allowed by the 
district court is reduced, but principally because in both the libels of 
Fry & Heffron and of Irvine & Beissner facts material to their cases, 
and fully within their knowledge, and most essential for the court to 
know, were suppressed. Suppressio veri, suggestio falsi. 
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The Jasost. 

Olivee & RoBERTS WiRB Co., Limited, and another v. The Jason. 

{District Court, JD. Maryland. April 14, 1886.) 

1. Ships and Shipping — Disabled Steamer Returning to Pokt for REPAras 

— Responsibilitt for Détention. 

The Jason, a Dutch steam-ship, sailed from Amsterdam for Baltimore on 
seventeenth November, 1883. Being disabled by accident to her machinery, 
she put back, and was detained at Amsterdam until eighteenth March, 18^. 
During the repairs the cargo was not discharged. One shipper had on board 
800 baies of beans, a perishable article, which by the détention were damaged. 
Upon return of the steam-ship to Amsterdam the shipper of the beans notifled 
the agents of the steamer that the^ ought to be f orwarded at once. The reply 
was mislaading, both as to the time the ship would be detained for repairs, 
and as to the diificulty of discharging the beans. Seld that, the beans being 
known to be perishable, the ship was liable for loss by the détérioration and 
decay resulting from their having been kept so long in the hold of the ship. 

2. Samb— Gare of Cargo. 

Another shipper had on board 800 tons of steel-wire rods. Upon arrivai 
they were found to be rusted to an extent which caused the owner an in- 
creased expense of three dollars per ton in manufacturing them into wire. 
No notice was given to the owner of the iron with regard to the détention. 
Held, upon the proof, that it was impossible to hâve transhipped and for- 
warded the wire rods to Baltimore, except at an expense for freight which, 
under the circumstances, would hâve been unreasonable; and that the eost of 
discharging them from the ship, and storing on shore during the repairs, would 
hâve been so great that a prudent owner would hâve risked the rusting on 
board, rather than hâve incurred the expense of discharging, storing, and re- 
shippiikg. Held, that the delay was not the f ault of the ship-owners, and that 
the owner of the wire rods had not been prejudiced by the want of notice, noi 
by the manner in which the rods had been cared for during the détention. 

In Âdmiralty. Libel for damage to cargo. 

Cowen & Cross, for li bêlant. 

T. W. Hall, for petitioner. 

T. R. Clendenin, for respondeiit. 

Morris, J. Thèse suits are instituted by the owners of two ship- 
ments of goods shipped on the steam-ship Jason, to be transported 
from Amsterdam to Baltimore. The Jason, sailing under the Dutch 
flag, and owned in the port of Amsterdam, had been running at reg- 
ular intervais to the port of Baltimore under the control of the Nether- 
lands American Steam Navigation Company, a Dutch corporation. 
She sailed on this voyage on the seventeenth November, 1883. 
Three days afterwards, in the English channel, she broke the slide- 
valve of her low-pressure engine, and went into Dartmouth, wbere 
she had it repaired, and sailed on the 22d. She continued on her 
voyage until the 27th, when, being about 1,000 miles from Amster- 
dam, and having accomplished only about one-third of her voyage^ 
and while laboring in a heavy sea, the crank-shaft of the high-pressure 
engine broke, in conséquence of which, before the engine eould be 
stopped, the high-pressure cylinder cover was broken in pièces, tba 
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engine foundation was shattered, and the high-pressure piston was 
broken and bent. The steamer was then disabled from proceeding 
on her voyage, and the engine having been constructed at Amsterdam, 
about two years before, and that being her home port, the master de- 
termined to return there for repairs. Using her low-pressure engine, 
and assisted by favoring winds, she arrived back in Amsterdam about 
December 4th, without further mishap. Upon examination it waa 
found that the high-pressure engine would hâve to be almost entirely 
reconstructed. The work waa pushed with energy, but it required in 
ail three months before the steamer was again ready for sea; so that 
she was detained at Amsterdam until the eighteenth March, when she 
sailed again for Baltimore, and arrived on the twelfth April, 1884. 

The libelant, the Oliver & Eoberts Wire Company, had on board 
10,347 bundles of steel-wire rods, weighing about 321|- tons, and the 
petitioner, Stellman, had on board 200 baies of beans ; and for thèse 
two shipments bills of lading had been issued, at Amsterdam, in usual 
form. The iron r,ods were to pay six shillings per ton freight, and the 
beans fifteen shillings per ton. The iron was worth, in Baltimore, 
about $30 per ton, and the beans $700 per ton. Upon arrivai in 
Baltimore the iron rods were found to be damaged by rust, beyond 
the rust of an ordinary voyage, to au extent which eaused the wire 
Company an increased expense in manufacturing them into wire, 
which they estimate at three dollars per ton. The beans were landed 
in other bags than those in which they had been shipped, and had 
ceased to be merchantable. They emitted an offensive sipell, were 
ail more or less discolored and mouldy, and in considérable part 
rotted. The owner of the beans paid the freight, and had them prop- 
erly cared for; but about one-fourth proved worthless for any pur- 
pose, and the remainder were disposed of with difficulty. The owners 
of thèse two shipments are now proceeding to recover from the ship 
the losses they hâve sustained by reason of the détérioration of their 
goods, and the deJay in delivering them, 

There is nothing in the testimony that tends in any way to show 
that the Jason was unseaworthy when she first sailed, nor tliat the 
master was not justified in putting back to Amsterdam as a proper 
port in which to repair the accident to the steamer's engine. It was 
not the nearest port, but it was the place in wliieh the engine had 
been recently constructed, and where, presumably, it could be speed- 
ily and properly repaired, under the direct supervision of the own- 
ers. Nothing that happened to the date of the steamer's return to 
the port of Amsterdam appears to hâve been the resuit of anything 
but périls of the sea, excepted in the bills of lading, and the right of 
the shippers to recover in this action must be based upon some neg- 
lect of duty on the part of the owners of the steamer after her return 
to Amsterdam for repairs. During the repaira the cargo waa not 
discharged, but ail remained on board, except a portion which was 
removed from the after-hold to get to the tunnel shaft. 
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The libelants put their claim upon two grounds : (1) That the own- 
ers were bound to tranship and forward the goods to their destination 
in another vessel, as soon as the Jason returned, and it was found 
that she would be three months detained for repairs; (2) that, even 
if the owners were at liberty to retain the goods for such a period in 
order to earn freight by completing the voyage, it was their duty to 
take such reasonable précautions as would prevent the goods being 
injured by the delay. 

On behalf of the ship-owners it is contended that their rights and 
duties are to be determined by the law of Holland, aud, for the pur- 
pose of proving the law of that country, it bas been agreed that cer- 
tain sections of a printed publication called the "Commercial Code 
of the Netherlands" shall be taken as proof of the law, which is as 
foUows : 

"Sec. 478. When, during the voyage, the master is compelled to hâve the 
ship repaired, the freighter or sliipper must await the completion of the re- 
pairs; or, if he prefers it, unload the cargo, and take charge tliereof, against 
payment of the f ull freight and the gênerai average due, and subject to the 
stipulations contained in the five hundred and eleventh article. No freight 
is due by him during the repairs, if tlie ship is chartered by the inonth, nor 
any augmentation of freight, if she bas been freighted by the voyage. If the 
ship cannot be repaired, the master is bound to hire another vessel, or other 
vessels, for his account, to convey the cargo to the place of destination, with- 
out being entitled to daim any augmentation of freight. If he has not been 
able to procure any other vessel at the place, or neighboring places, the 
freight is onlydue to him in proportion to the part of the voyage already 
perfornied. In this latter case, the care of transporting the cargo f urther de- 
volves on the shippers, respectively, without préjudice to the obligation of 
the master, not only to acquaint them with the state of things, but also to 
take in themean time the requisite measures for the préservation of the cargo. 
Ail, uni,;ss otherwise agreed upon by the parties." 

It is claimed on behalf of the ship that under this provision of the 
Netherlands Commercial Code her owners had a right to retain the 
cargo until the ship was repaired, in order to earn the freight. The 
libelants contend that, as the port of Baltimore was the place of the 
performance of the contract of carriage, the American law is to be" 
applied, and that by it the duty of the ship-owner was to send the 
goods forward if he could not repair his own vessel in a reasonable 
time, provided another vessel could be had in Amsterdam, or any 
contiguouB port; in which event he would be entitled to charge the 
goods with any increased freight. The Maggie Hamrnond, 9 Wall. 
458. 

With respect to the shipment of beans, I think facts are proven 
which affect the liability of the ship quite independently of either the 
law of the United States or of the Netherlands with regard to the duty 
of transhipment. The beans were perishable, and were also an ar- 
ticle of merchandise which depended for value very much upon their 
arriving at their destination within the season of the year when there 
is demand for them. Being perishable, by every maritime code it 
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was the duty of tlie ship-owner or master to take proper and reason- 
able précautions for their préservation; and, being an article dépend- 
ent for value upon seasons of the year, it was their especial duty not 
to mislead the shipper with regard to their probable arrivai at their 
destination. I think that tacts about which there is no controversy 
show that in both thèse respects the ship-owners failed in their duty, 
to the détriment of the owner of the beans. 

The master of the Jason states in his testimony that when the 
steam-ship arrived back at Amsterdam, and a full survey was made, 
it was then ascertained and known to the owners how long the repairs 
would take, About this time the ship-owners wrote a letter, dated 
December 10, 1883, to the shipper of the beans, at Buda-Pesth, notify- 
ing him that the Jason had been disabled at sea, and had returned 
to port for repairs, and informing him that the repairs would delay 
the steamer at Amsterdam until January, and that probably the voy- 
age would be resumed about the middle of January. The answer of 
the shipper was dated December 12th, in which he complaius of the 
hardship of having the beans remain in Amsterdam three or four 
weeks longer, calls attention to the fact that the beans might be out 
of season on arrivai at their destination, and claims that they ought 
to be at once transhipped, and sent forward by another vessel. The 
reply of the ship-owners on December 18th states that they would be 
glad to discharge the beans, and forward them, but that they were 
80 stowed, in the lowest part of the ship, that they could not be 
taken out without discharging almost ail of the cargo. In making 
this statement with regard to the location of the beans the writer of 
the letter appears to hâve been mistaken. The testimony of the 
stevedore, taken by the ship-owners in Amsterdam, and also the testi- 
mony of the master, shows that the beans were stowed in the forward 
part of the after between-decks, where it could not hâve been difficult 
to get at them. 

It appears, therefore, that there was misleading information given, 
both with regard to the length of time the vessel would be detained 
at Amsterdam, and with regard to the difficulty of relanding the beans. 
If the owner of the beans had received correct information, he could 
hâve insisted upon having his goods by tendering payment of what- 
ever sum by law he was chargeable with, and could either hâve sold 
them in Holland, or hâve had them forwarded to Baltimore, as he 
thought best. It is not reasonable to suppose that he would hâve 
allowed the beans to hâve remained for three months stowed in the 
ship, subject to the great risk of decay, and with the certainty that 
the season for the sale of them would be nearly over when they flnally 
reached their destination. Then, looking to the duty resting upon 
the ship-owners to take proper care for the préservation of the cargo 
of which they retained possession, it was not proper care of a perish- 
able article to keep it for such a length of time confined in an iron 
ship. It could hardly escape the very resuit which did happen. 
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namely, that the want of ventilation and the dampness of the hold 
during so long a time set up a fermentation which was very injurions. 
It was a misleading notification to inform the shipper that the vessel 
would probably résume her voyage about the middle of January, 
■when in fact the owners had reason to know that she could not get 
away for a much longer period. This erroneous notification naturally 
prevented the owner from attempting to préserve the beans from the 
decay which was going on from month to month, and also from at- 
tempting to forward the beans during the selling seasbn. 

I hold, therefore, that the ship-owners are liable for the injury to 
the beans, under the geileral maritime law governing the duty of 
masters and ship-owners in respect tothe care and protection of per- 
ishable cargo while in their possession, and that nothing to the con- 
trary appears in those rules of the Commercial Code of Holland which 
hâve been proved. 

It is suggested that the libelant mnst fail because there is no évi- 
dence to show that the beans were sound when shipped, they being 
then packed in bags, and not examined, and being described in the 
bill of lading simply as in apparent good order. But the bill of la'd- 
ing itself makes a prima facie case, and there has been no testimony 
offered on behalf of the ship-owners sufficient to shift the burden of 
proof. Indeed, ail the évidence offéred on their behalf goes to estab- 
lish the existence of those very conditions which would cause the in- 
jury to the beans which they exhibited when they arrived. No ex- 
planation is offered of the circumstance that they had been rebagged 
in American bags, and the inference is very strong that the old bags 
had rotted off, and the beans had been shoveled np and rebagged 
after arrivai at Baltimore. The dirt and other substances found 
mixed with them confirm the witnesses who testified to their belief 
that this had happened. 

The beans had been sold, to arrive, for - - $1,564 55 

The damaged beans sold for ... $981 67 

Less the expansés of storage and handling and rebagging, 63 96 917 71 

Amount of loss, ...-.- $646 84 

Interest_for two years to be added. 

With regard to the iron rods, the case is in essential respects dif- 
férent. The iron was not perishable, and was a shipment of great 
bulk and weight, which was to be carried at the very low freight of 
six shillings per ton, being only about |500 for the whole 10,347 
bundles, weighing over 321 tons. It does not appear whether or not 
notice of any kind was attempted to be given by the agents of the 
vessel to the owners of the iron. The bill of lading stat.es the iron 
to hâve been received from the agents of the vessel, and to be deliv- 
erable to order. The Oliver & Eoberts Wire Company paid for it in 
Pittsburgh by paying a draft attached to the bill of lading. The 
manager of that corporation states that the only information he ever 
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received with regard to the delay was frona seeing an item in the news* 
papers reporting that the Jason had been disabled at sea, and had 
put back to Amsterdam. 

It would seem that ordinary rules of commercial dealing would re- 
quire some notice to be given when goods, under a contract of immé- 
diate shipment, are detained in the port of depavture such a length 
of time; but, conceding this to be so, the neglect to give such a no- 
tice cannot entail liability for damage other than is shown to hâve act- 
ually resulted from the neglect. The évidence adduced on behalf 
of the ship-ovirners shows that the Jason was the only vessel employed 
by them between Amsterdam and Baltimore, and that, during the 
104 days she was being repaired, there was no steamer sailed from 
Amsterdam to Baltimore, and that they could obtain no other steamer 
upon reasonable terms. It is testified that they made efforts to pro- 
cure such a steamer, but could obtain none, either at Amsterdam or 
elsewhere, except by guarantying a much higher rate of freigbt upon 
a full cargo to Baltimore, and alao on the return voyage back to the 
continent. 

There is no testimony to controvert this, and the court must ac- 
cept it as the fact. If, then, there was no opportunity of tranship- 
ping the iron from Amsterdam, what could theowner hâve done if he 
had been notified of the actual state of affairs? I bave held with re- 
spect to the beans, which were perishable, that if the owner had not 
been misled as to the possibility of discharging his perishable goods, 
and also as to the probable duration of the détention, it must be pre- 
sumed that, as a prudent owner, he would bave reclaimed them, and 
sent them by some conveyance to Baltimore from Eotterdam, Ant- 
werp, or elsewhere, or that he would hâve them sold in some other 
market, or, at any rate, he would hâve stored them in some suitable 
place, because, to keep them stowed three mouths in an iron ship was 
to risk their destruction, and to lose the season ; but this is by no 
means true with respect to a heavy imperishable article, such as steel- 
wire rods, intended to be used only for manufacture. There is no 
évidence to prove, and no inference fairly to be maMe, that the owners 
of the iron would hâve acted difïerently if they had known ail the 
facts as they existed. Even if they could bave obtained the iron from 
the Jason without payment of any freigbt, they would hâve been at 
the expense of discharging it, and at the expense of transporting it to 
some other port, putting it aboard another vessel, and paying freight 
on it to the United States. "With regard to the rusting of the iron, 
if the owner had thought that to keep it under hatches, on board the 
ship, was not the best place for it, he would bave had to consider 
whether the probability of some increase of expense in removing the 
rust was nôt to be preferred to the expense of unloading and reload- 
ing, and the expense of storing it in some drier place, if, indeed, pro- 
tected storage for such a weight of iron could hâve been found con- 
venient to the ship. There is no proof that any of thèse things could 



THE KANAWHA. 329 

have been done, or, if possible, would hâve been done, by the owner 
of the iron, if présent in Amsterdam. 

If it was not possible to have transhipped and forwarded the iron 
by any other conveyance, at a reasonable cost; and if, considering 
the value of the iron, and its imperishable character, and the expense 
of handling it, a prudent owner would not have stored it, — then it is 
diÊBcult to see how the owner's position was made worse by not hav- 
ing had notice. In the absence of other évidence, the reasonable 
presumption and inference is that a prudent owner would have taken 
the chances of allowing the iron to remain on the vessel, and would 
have suffered the possible additional rust and the delay, so that, in the 
end, be might, without additional expense, obtain the advantage of 
the very low freight which the owners of the Jason had agreed to 
take. The delay not having been the fault of the ship-owners, and 
the care of the iron having been, under the circumstances, reasonable 
and proper, and the want of notice not having been shown to have 
prejudiced the owners of tbe iron, their libel must be dismissed. 



The Kanawha.' 
(Bùtriet Court, M. D. Nm Twrk. February 17, 1886.) 

Collision — Steamer and Schooner— Change of Course— Evidence. 

As the schooner M. M. was approaching New York harbor on the night of 
July 18. 1884, she was run into and sunk, near the Scotland light-ship by the 
steamer K., which had lately left New York. The schooner's witnesses 
testifled that from the time the steamer's lights were sighted the schooner's 
course was never altered until the collision, and that her red light was con- 
tinually exhibited to the approaching steamer. The évidence for the K. 
showed that the green light of the schooner was first seen a little on the 
steamer's port bow, whereupon the latter ported; thatwhen the schooner's 
light had come to bear over the starboard bow of the steamer the schooner 
ported, and that this change of helm brought her under the bows of the K. 
Held, on the évidence, that the steamer's account was the true one; that the 
change of course on the part of the schooner caused the collision, for which 
she was alone responsible. ' 

In Admiralty. 

This was the case of a collision between the schooner Mary Mathe- 
son, which was bound on a voyage from the Potomac river to New 
Haven, Connecticut, and the steam-ship Kanawha, bound frorâ New 
York to Newport News. The collision occurred near tbe Scotland 
light-ship. The steam-ship struek the schooner on her port quarter, 
sinking her almost immediately, and causing a loss of about $13,000, 
to recover which this action was brought against the steam-ship by 
Higgins and others, owners of the schooner. The schooner was mak- 

'Eeported by R. D. & Wyllys Benedict, Eaqs., of the New York bar. 
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jng for the Swasb channel, with the wind light from the W. S. W., 
on a course, according to her story, about N. N. W. 

John C. Dodge é Sons and Butler, Stillman Je Hubhard, for libel- 
ants. 

Charles H, Tweed and Robert D. Benedict, for the Kanawha. 

Benedict, J. The question to be determined in this case is a 
question of fact, namely, whether, as the coUiding vessels approached 
each other, the schooner held her course, as she says she did, or 
altered her course by giving way, as the steamer says she did. 
There is no serious dispute as to the movements of the steamer. 
What she did was right, if, as she says, the schooner, when first seen, 
showed her green light, and thereafter gave way so as to show her 
red light, thus bringing her under the bows of the steamer. What 
the steamer did was wrong, if, as the schooner says, the red light of 
the schooner was always displayed to the steamer as she approached. 
A careful examination of ail the testimony bearing upon this point 
bas forced upon my mind the conclusion that the account given by 
the steamer is the true one, and that, in this instance, there was a 
change of course on the part of the schooner which caused the col- 
lision. 

Some of the considérations leading to this conclusion may be 
stated. It is proved that the schooner, when struck, was upon a 
course more to the northward than the true course for the locality. 
This circunistance — as to which there can be no doubt, in view of 
the locality — is, to my mind, strongly suggestive of a change of 
course by the schooner shortly before the collision. It is true that 
the mate, who had charge of the schooner's wheel, says that the 
schooner, from and before the time of seeing the steamer, was upon 
the course upon which she was sailing when struck, and it would be 
possible for her to sail upor^ such a course, although making for the 
Swash channel ; but such a course would not be her true course, but 
an improbable course, under the circumstances. The reasons as- 
signed by the mate for sailing upon such a course when bound for 
the Swash channel are not satisfactory. Moreover, the account given 
by the witnesses from the schooner renders such a change of course 
on the part of the schooner as is charged by the steamer highly 
probable, for thèse witnesses say that when the approaching lights 
were seen by them no mast-head light was seen, and for this reason 
the lights were taken to be the lights of a sailing vessel. Such a sup- 
position on board the schooner would naturally lead to just the change 
which the persons on board the steamer say the schooner made; the 
schooner, sailing free, meeting, as she supposed, a sailing- vessel, 
close-haulèd, would naturally port. There is also a suggestive answer 
gîyen by the schooner's Ipokout, (Hopkins,) when he speaks of the 
steàinef's Idffing across the schooner's bows. It is true that at the 
time of which the witness is speaking it would not be possible for the 
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steamer to cross the schooner's bows by luffing, the wind being as 
ail agrée ; but what I notice is that the witness, when he made tbis 
answer, evidently had m his recollection, as existing at some time, a 
situation of the vessels when the steamer, by lufSng, would cross the 
schooner's bows. Such a situation, while in accord with the testi- 
mony from the steamer, could never hâve existed if the mate's account 
of the schooner's course be true. It seema to me, by this answer of 
the libelants' witness, the truth of the case is disclosed to be that 
the schooner, when seen, was showing her green light, in which case 
the steamer would cross her bows by lufBng ; and that the schooner, sup- 
posing that she was meeting a sailing vessel, close-hauled, bore away, 
as the witnesses from the steamer say ehe did. 

Again, it is agreed that the steamer, on seeing the schooner's light, 
starboarded her helm, and bore away. Such a movement is exceed- 
ingly improbable, unless, as is proved by the witnesses from the 
steamer, the light of the schooner, when seen, wastaken to be a green 
light. ïhe libelants' witness Barnes, who was the steamer's lookout, 
also proves that the schooner's light was seen and reported by him 
in time to avoid collision. It seems more improbable that several 
persons on the steamer, who sawand acted upon a light beforethem, 
should hâve mistaken a red light for a green light, than that the 
schooner should bave borne away on approaching a light whieh she 
says she supposed to be the light of a sailing vessel, and of a sailing 
vessel, of course, close-hauled; and in a case like this probabilities 
must détermine, for it is not possible to reconcile the testimony given 
by those upon the respective vessels. 

In this connection, I may say that I place no confidence whatever 
in the statement of Barnes that the light he saw on the schooner was 
red, in theviewof the testimony of several witnesses that he reported 
the light as green, and the further proof that he demanded $25 from 
the steamer when asked to give his testimony ; that he has interested 
himself to procure another to agrée with him in his story ; and that 
his manner upon the stand was far from assuring. Indeed, the 
course pursued by this witness, and the testimony he gives, tend to 
create, in my mind, the belief that he knows that the course of the 
schooner when seen was such as to display her green light to the 
steamer, and that the steamer properly starboarded on seeing the 
light in order to go under the schooner't; stem. At any rate, it is 
plain that for $25 he would hâve said that such was the fac't. 

Thèse are some of the considérations whicb hâve led me to adopt 
the statement of the steamer's witnesses as the true statement of the 
facts of this case. In reaching this conclusion I hâve overlooked 
no one of the positions so earnestly and so ably contended for on 
behalf of the schooner; but, looking at the whole case, my opinion la 
that the weight of the argument is with the steamer. 

The libel must therefore be dismissed, and with costs. 
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The Eichmond.' / 

Haskins V. The Eichmond and another. 

The Maetin Kalbflbisch. 

{Bistrîct Court, E. D. New York. May 26, 1885.) 

Collision— Steamer, and Schoonbe in Tow — Sudden Shebb— Liabilitt. 

The steam-boat Richmond, having collided with a schooner in tow of the 
tug Kalbfleisch, and suit being brought in conséquence by the schooner 
against both the steamer and the tug, held, that the weight of évidence indi- 
cated that the Kichmond caused the collision by suddenly sheering in an at- 
tempt togo to the starboard of the tug, after having signifled her intention lo 
go to port; that libelant should therefore recover or the steamer, and the libcl 
against the tug should be dismissed. 

In Admiralty. 

H. D. Hotchkiss, for libelants, William C. Haskins and others. 

Owen é Gray, for the Kichmond. 

E. G. Davis, for the Kalbfleisch. 

Bbnbdict, J. I hâve been unable to discover any way to recon- 
cile the testimony of the persons on board the respective vessels in- 
volved in the collision that gave rise to this action. I therefore base 
my décision upon the testimony of Harvey W. Temple, the pilot of 
the steam-boat Connecticut, who vras in a position to see and hear 
ail that occurred, whose attention was called to the vessels before 
they came in contact, and virho bas no interest in the controversy. 
According to the testimony of this capable pilot the Eichmond, being 
to east of the tug, after replying to a signal of two whistles from the 
tug with a signal of two whistles, suddenly sheered to west, and by 
that means suddenly brought herself in contact with the schooner, 
wbich the tug had in tow upon her starboard side. Taking this 
statement as furnishing the true account of the accident, there can 
be no doubt that the Eichmond alone must be held liable for the 
damage done the schooner. I incline to the opinion that the expia- 
nation of this sudden aheer of the Eichmond to west is that she did 
not see the tug at first, but did see the Connecticut, and was intend- 
iug to pass down to east of the Connecticut, when she suddenly made 
the tug, ând at once ported in the effort to get to west of the tug, but 
when it was too late. There is much testimony not in harmony with 
this theory; nevertheless, to my mind, it appears highly probable 
that this is the true explanation of the occurrence. 

Much stress bas been laid by the advocate of the Eichmond upon 
testimony from the schooner tending to show that the tug began to 
swing to west before the Eichmond did; but, if that fact be con- 

' Eeported by K. D. & 'Wyllys Benedict, Esqs., of the New York bar. 
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eidered proven, ît does not follow that the collision was eaused by 
that action on the part of the tug, for the tug was, from the outset up 
to the collision, to west of the Eichmond. A swing of the tug to 
west would be away from the Eichmond, but the Eichmond's swing 
to west was towards the tug, and, taken^as it was, it necessarily 
brought the Tcssels in contact. 

The contention in behalf of the Eichmond that the Eichmond and 
tug were upon crossing courses, involving risk of collision, and that 
it was the duty of the tug to avoid the Eichmond because she had 
the Eichmond on her starboard side, is based upon what seems to me 
to be a misapprehension of the facts. The tug and steamer were 
not upon courses crossing, so as to invite risk of collision, but the 
tug was upon a course up the river, and to port of the steamer, while 
the latter was swinging down the river in the endeavor to gain a 
course that would carry her down the river to east of the vessels 
below. Having determined to pass down to east, and, as thero is 
fitrong testimony to show, given notice of that intention by her 
whistles, it was a fault for her thereafter to endeavor to gain the 
west side of the tug. 

The libelant must recover his damages of the Eichmond, and his 
libel, as against the tug, must be dismissed. 



The Maby Morgan.* 
(OireuU Court, E, D. Pennsylnania. Aprîl 33, 1888.) 

C!oLiii8iON — Négligence — Depective Liqhts — Damages. 

The steamer Mary Morgan, with her lights set and burning, was passing 
down the Delaware river at night. It was somewhat dark, and the tide was 
at ebb. A single white light was seen, which was supposed to be on a vessel 
at anchor. Tnis was a mistake, however, as the light was on the barge 
Pierrepont, which was coming up the river on a course which was virtually 
that of the Morgan. The Pierrepont's side lights were up and burning, but 
were in bad condition. She aaw the Morgan, but did not signal her until the 
vessels were too close to avoid a collision. Held, that the Pierrepont was in 
fault in not having her lights in çroper condition, and in failing to give a 
timely. signal; that the Morgan was in fault in concluding that the Pierrepont 
was at anchor, and in continuingto act upon that conclusion when they were 
nearenough to bave, by the exercise of a proper degree of vigilance, discov- 
ered her error; and that, as both vessels were culpable, each was liable for 
its proportionate share of the accruing damage. 

In Admiralty. 

Alfred Driver and J. Warren Couîston, for the Pierrepont. 

Morton P. Henry and Henry G. Ward, for the Mary Morgan. 

MoKennan, J. On the eighth day of August, 1879, the Mary 
Morgan, a steam-vessel, with her lights set and burning, was passing 

> Reported by C. B. Taylor, Ësq., of the Philadelphia bar. 



334 FEDERAL EEPOETEB. 

down the Eiver Delaware, near mid-channel, above Fort Delaware, 
after night. The tide was ebb, and it was somewhat dark. Her 
speod was about eight miles an hour. She was in charge of a pilot, 
and had a lookout in his proper place. A white light ahead, a little 
off her starboard bow, no other lights being observed, was taken to 
be on a vessel at anchor. Proceeding under this belief, without any 
réduction of her speed, and without any effort to asoertain whether 
the vessel bearing the white light was really at anchor or net, she 
continued her course until quite near the vessel, which proved to be 
the Pierrepont, when, reeeiving one blaEt of a whistle from the latter, 
she answered, put her wheel hard a-port, and reversed her engines. 
She was so near, however, that, before any material change in her 
course had occurred, she came into collision with the Pierrepont. 
Her conclusion that the vessel carrying the white light was at anchor 
was erroneous. The Pierrepont was coming up the river a very little, 
if any, to the westward of the course of the Mary Morgan, so nearly 
to the course of the latter as to make it virtually the same. The 
Pierrepont's side lights were up and burning, but they were in bad con- 
dition, the lanterns being incrusted with smoke. She sighted the 
Mary Morgan when a safe distance away, and saw that she was very 
nearly, if not immediately, in front of the Morgan. She did not, how- 
ever, signal to the Morgan until the vessels were so near together that 
a collision could not be avoided. Notwithstanding the defective con- 
dition of the Pierrepont's lights, a proper degree of vigilance on the 
part of the Mary Morgan, when the vessels were near each other, 
would hâve disclosed to her the fact that the Pierrepont was not at 
anchor, but ypas approaching, when she might possibly hâve made a 
successful effort to avoid a collision. 

Upon thèse facts I am of opinion that the Pierrepont was in fault 
in not having her lights in proper condition, so that they might hâve 
been seen by the Morgan when the vessels were not in dangerous 
proximity to each other, and in not giving a timely signal, as it was 
her duty to do under the circumstances; and that the Mary Morgan 
was culpable in concluding that the Pierrepont was at anchor, and 
in continuing to act upon this conclusion after the vessels were near 
enough together to enable her to détermine with certainty- that her 
first impression was wrong, and that the Pierrepont was approaching 
her upon a Une which involved great danger of collision. 

It follows that both vessels were in fault, and must be held liable 
for their respective proportions of the accruing damages. The decrees 
of the district court are therefore affirmed, and it is now decreed that 
the same decrees made by that court be entered in this court, with 
interest upon the sums adjudged against the parties, respectively,. 
from the date of said decrees, and with oosts. 



THE SYSKONEN V. LOGAN. 835 

The Syskonen v. Logan and others.* 

(District Cowt, E. D. Pennsylvania, July 7, 1886.) 

Cabkibr — Of Goods by Vessbl — Frbight. 

The ship Syskonen received a cargo under bills of lading which provided 
for its delivery to "order or assigns, he or they paying the freight. " A. & 
Co. contracted with B., an indorsee of the bills of lading, for the cargo, agree- 
ing to pay the stipulated price on delivery to them. The cargo was delivered 
into lighters belonging to A. & Co., who receipted to the ship for it. Pay- 
ment of the freight was sought of B., but f ailing in this, and flnding him prob- 
ably insolvent, recourse was had to A. & Co. SelA that, as A. & Co. were 
neither assignées of the bills of lading nor owners of the cargo until af ter de- 
livery, they were not liable for tbe freight, and that the bill must be diamissed, 
with costs to respondents. 

In Admiralty. 

Charles Gibbons, for libelants. 

Flanders é Pugh, for respondents. 

BuTLEB, J. The cargo was received by the ship ander bills of 
lading which provided for its delivery at Philadelphia, to "order or 
assigns, he or they paying freight." The bills were indorsed to 
Gardeicke, who, bn the ship's arrivai in Philadelphia, ordered her to 
a discharging berth, where the cargo was delivered into lighters sent 
to receive it. The lighters belonged to the respondents, whO had 
contracted with Gardeicke for it, itndertaking to pay the stipulated 
price on delivery to them. Gardeicke had it thus delivered, in pur- 
suance of bis contract, directly from the ship, the respondents re- 
ceipting to the ship for it. The ship knew no one in the transaction 
but Gardeicke, and supposed she was delivering to him, or some one 
representing him, and accordingly called on him for the freight im- 
mediately after. Failing to obtain payment fiom him, and finding 
him probably insolvent, she resorted to the respondents. In view 
of the facts, the libel cannot be sustained. The respondents were 
neither assignées of the bills of lading, nor owners of the cargo, until 
after its delivery. 

The bill must be dismissed, with costs to respondent. 

»Ileported by 0. B. Taylor. Esq., of the Philadelphia bar. 
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The Histoeian. 

Babes V. The Histoeian. 

{Owcuit Court, E. D. Louisiana. June 16, 1886.) 

Cabbiebs — Oi' GooDS — Loss— Bukden op Pboof. 

When the bill of lading shows that the package containîng the goods car- 
rîed was in good condition when shipped, and it being proved that the goods 
were well and properly packed, the burden is upon the carrier to account for 
the injury and damage, and excuse the ship from fault. 

Admiralty Appeal. 

Charles Louque, for libelant. 

Geo. L. Bright, for claimants. 

Paedee, J. The bill of lading in thia case shows that the case 
containing the piano came to the possession of the steamer Historian 
in good order and condition. The évidence shows that it was in good 
condition; the piano being well and properly packed. The burden 
is on the claimant to account for the injury and damage, and to 
excuse the ship from fault. It seems clear to me, under the évidence 
in the case, that this was not donc. The injury to the top could not 
hâve come from within the case. There must bave been violence 
from the outside; probably capsizing the case, and giving it a heavy 
fall. The theory that the lid covering the key-board was left un- 
locked and unfastened, and that ail the injury resulted from that, is 
not possible, nor sustained by the évidence. The keys could not hâve 
fallen out even if the lid was unfastened, unless the case was upside 
down and then jolted. No theory of the matterthat does notinclude 
a fall of the case, or of some heavy object on top of the case, will ex- 
plain the curved top. The évidence in the district court left some 
doubt as to whether the piano was in fact properly packed for ship- 
ping; but the additional évidence, taken since the appeal, makes 
that point clear. The damage to the piano was at least half its 
value, and its value, including freight and duties, would hâve been 
$250. 

The libelant should recover $125, and costs of the district court; 
but, as he failed to bring sutBoient évidence astothomannerin which 
th§ piano was actually packed, until the case was appealed to the 
circuit court, he should not recover, but pay, costs of the circuit court. 
As both parties complained of the decree of the district court, and 
appealed therefrom, the costs of the trauscript will be divided. 

iReported by Joseph P. Hornor, Ssq., ai the New Orléans bar. 
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Eio Gbandb Ey. Co. V. Gomila. 

((Mreuit Court, M. B. Louisiana. 1886.) 

1. Courts— United States Courts and State Laws — Sale undek a Fi. Fa. 
— Probatb. 

Where a person died when a judgment recovered by him in the state courts 
against certain parties was about to be sold with other property by the mar- 
shal under a/. /a. for tlie beneflt of the plaintiff by process of the United 
States courts, and the plaintiff, af ter causing the légal représentatives of the 
deceased to be made parties to the suit, was proceeding with the sale, held, 
that the United States court could order the suspension of the sale and the 
property to be turned over to the executor, on motion or pétition, for admin- 
istration in the probate court of the state, and a suit in equity or injunction 
was not necessary. 
8. Same — JuRisDicTiON OF Unitbd States Coubt — How Afpectbd by State 
Laws. 

The United States court does not deprive itself of any jurisdictional power 
by directing that property which has been placed by its order in thu hands of 
the United States marshal for the beneflt of a party shall be turned over to 
tbe probate court for administration under state laws, preserving whatever 
right said party may hâve in law. 

Motion for Order to Suspend Proceedings to Sell Land under i^i. Fa. 
Geo. L. Bright, for plaintiff. 
Breaux é Hall, for défendant. 

BoAKMAN, J. The plaintiff and défendant are citizens of différent 
states. Judgment was obtained in an action for debt in this court. 
The plaintiff, in endeavoring, by process of law to coUect his claim, 
has presented several interesting questions of law. Last summer 
the question whether a judgment which Gomila had obtained against 
certain parties in the state court could be seized and sold by process 
of this court being decided affirmatively, the marshal was proceed- 
ing under & fi. fa. to sell the said judgment and other property of 
Gomila, when the défendant died. 'On the death of Gomila plaintiff 
stayed the sale, and caused his légal représentatives to be made par- 
ties and was again proceeding to sell the said property, when Wiltz, 
Gomila's executor, applied, by pétition or motion, to this court, for 
an order directing the suspension of the sale; and he, Wiltz, subse- 
quently asked that the property under seizure be turned over to him 
for the beneflt of the succession, to be administered in the probate 
courts of the state. Thèse matters are now under considération, The 
railway company objects to allowing the relief sought by Wiltz, on two 
grounds : First, that the remedy is not by motion or rôle, but by 
à suit in equity and injunction ; second, that this court has the right 
to exécute judgments rendered by it, and to sell the said property 
which was under seizure when Gomila died; that the proceedings 
in exécution should go on after the légal représentatives are made 
parties; that the court, having been seized of jurisdiction over the 
property, cannot now be divested of that jurisdiction. 

The motion or pétition filed by the executors shows the death of 
v.28F.no.6— 22 
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Gomila. His death being made known to the court, the law of Louis- 
iana, which this court is now engaged in administering, does or it 
does net, in conséquence of his death pending the seizure by the mar- 
shal, require that ail the property of which he died possessed should 
be administered by the agencies of the probate courts. It appears 
that the law of Louisiana forbids'the sale of a deceased person's prop- 
erty under such writs as the marshal is executing. If the property 
of Gomila cannot now be sold under such writs, this court, like any 
other court administering this state's laws, is without jurisdiction to 
hâve the property sold, and we see no reason why the relief sought by 
Wiltz cannot be granted on the motion or pétition filed by him. A 
suit in eqoity and injunction is not necessary, The opinion and rea- . 
soning of the court in Van Norden v. Morton, 99 U. S. 378, we think, 
supports our view on this point. 

Upon the second point the burden of plaintiff's argument is di-. 
rected mainly to the suggestion that this court, in granting such an 
order, would be deprived of its jurisdictional power by opération of 
state laws. On the matter of jurisdiction it should be borne in mind 
that the fédéral courts go to the constitution and laws of the United 
States to ascertain the source and measure of their jurisdiction. Be- 
fore such power can be said to be in the court, it must appear afiSrm- 
atively that the constitution authorizes congress to confer the grant, 
and that provision has been made for the exercise of such a power. 
It goes without argument that state laws cannot extend or limit the 
jurisdiction of thèse courts; and it is equally as clear that if this 
court has the jurisdictional power to deny or grant the relief sought 
in the présent suit we must be oontroUed by and enforce the laws of 
Louisiana. 

In the original suit, the one in which the exécution writs were is- 
sued, the différent citizenship of the parties gave the court jurisdic- 
tion to try the suit under the laws of the state, and to make its judg- 
ment effectuai, under the provision of the same laws, against Go- 
mila's property. Those laws should control in ail the proceedings 
growing eut of that suit; there are no other laws to apply. 

While Gomila was living the suit and ail the proceedings to make 
the judgment effectuai were against him; now they are proceedings 
against his succession, which is under the administration of an exéc- 
uter who, in law, is the trustée for ail the creditors of Gomila's suc- 
cession. His death changes the relations and rights of the creditors 
to the property, and the law in this case forbids it to be sold under 
exécution. The debt fixed by the judgment against Gomila, if paid 
at ail, must be paid by or out of the succession in accordance with 
the succession laws of the state. When the railway company began 
the original suit against Gomila there was no lien privilège or mort- 
gage on defendant's property sougtit to be enforced; the plaintiff was 
only an ordinary creditor. This court, in turning the property under 
seizure over to the executor to be administered under the succession 
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laws of the state, does not in any way affect bis rigbts under those 
laws. It is true that those laws impose spécial privilèges on ail of 
the deceased's property, including that in the hands of the marshal, 
but tbey are the laws under which his rights were fixed in the orig- 
inal suit, and tbey will be applied in ail the proceedings in this court, 
in which be seeks to make his judgment eflfectual. The fact that a 
fédéral instead of a state court is trying the case now cannot change 
or enlarge the remédies or increase the relief sought by either party 
in the premises. If one of this state's courts sbould find itaelf 
without jurisdiotion to sell the property of a deceased person, under 
writs issued by it to the sherifif, the matter would be given up to the 
probate court, where such orders as are proper would be issued. In 
80 directing the matter there would be no deprivation of its jurisdic- 
tional power; nor can we see any deprivation if jurisdiction of the 
property which we are forbiddeu to sell under Ji. fa. is turned over 
to a court where a proper disposition can be made of it under the 
law, Certainly the judgment which the railway company has against 
Gomila has no higher rank hère than it would hâve in the state court. 
It will not be questioned that if thèse proceedings were pending in a 
state court that the payment of plaintifif's judgment would be post- 
poned until the privilège debts against the succession were paid. If 
this sale should be made the proceeds thereof would bave to be paid 
over by the marshal to plaintiff in exécution. He could do nothing 
else with the money. Would be, in the face of the laws which im- 
pose a number of privileged elaims on ail the succession property, be 
warranted in so disposing of the money ? If so, the fact that the 
plaintiff is a suitor in the fédéral instead of the state court would op- 
erate as an avoidance of the succession law of the state and give him 
a right to coUect a judgment which, in the state court, might be de- 
feated by privilège creditors. But the plaintifif's counsel says, let the 
marshal make the sale, hold the proceeds, and allow creditors with 
higher privilèges to corne in by way of third opposition. This would 
be an easy solution of the matter if the state laws provided for or al- 
lowed the property of a deceased person to be sold under such writs. 

We cannot see how if we grant this order our jurisdiction is im- 
paired by the laws of the state. We bave jurisdiction in this case 
because of the différent citizenship of the parties. The jurisdiction 
to try a case is one thing. How far relief may be granted to the par- 
ties dépends upon the state's laws, and does not enter into the ques- 
tion of jurisdiction in the way suggested by plaintifif's counsel. The 
power to direct that this property shall go from the marshal to the 
probate court for administration, preserving whatever right tbe plain- 
tifif may bave in law, is an exercise of jurisdictional power. The law 
directs the court to dispose of the pending matter in that way, and 
there is nothing in the organism of the court to justify any other ac- 
tion in the premises. 

The order is granted as prayed for. 
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Earp V. CoLEMAN and others.' 

{(Krcuît Cowt, E. D, Pennsyhania. June 24, 1886.) 

Jdbisdiction — Trustée' s Account. 

The United States circuit court has jurisdictîon to compel a trustée, under 
a will, to account at the suit of a beueâciary not a citizen of the state in 
■wticli the trustée is domiciled. 

In Equity. 

Morton P. Henry and R. G. McMurtrîe, for plaintiff. 
Williatn H. Coleman, Edward H. Weil, and George W. Biddle, for 
défendants. 

Peb Curiam. The jurisdictional right of this court to entertain the 
bill filed was challenged by a démarrer by the respondents, at an 
earlier stage of the cause. This demurrer was fuUy argued before 
the circuit judge, was overruled, and the jurisdiction of the court was 
maintained. An answer has sinoe been filed by the respondents, 
setting forth some facts additional to those alleged in the bill, ail 
pertaining to the question of jurisdiction. The case has been set 
down for argument upon bill and answer as at final hearing. The 
only question involved is the one of jurisdiction, and it has been very 
fuUy and ably argued before both the judges of the court. The im- 
portance of a prompt décision of the case precludes the préparation 
of an elaborate opinion. It must suffice, therefore, to say that, upon 
a careful reconsideration and re-examination of the question, and of 
the authorities cited on both sides, the court is confirmed in the opin- 
ion that the décision on the demurrer was right, and that the com- 
plainants are now entitled to a decree in their favor, as prayed for; 
and suoh decree will, therefore, be prepared by counsei and sub- 
mitted to the court. 



EoBiNsoN V. Philadelphia & R. R. Co. and others.* 

{Circuit Court, E. D. Pennsyhania. 1886.) 

1. RaILBOAD— MOHTGAGB — POBECLOSURB SUITS— InTEBROSATOBIBS. 

Interrogatories flled in a foreclosure suit, instituted by_ mortgage bondhold- 
ers of a railroad company, respecting the acts, plans, intentions, or papers 
of companies or organizations formed for the purpose of buying the road, 
should it be offered for sale, are irrelevant. 

2. SAME— COMBINATIONS TO PUECHASB OB REOBGANIZE. 

Companies and organizations, when légal and proper, formed to buy and 

reorganize larger properties, such as a railroad, are to be promoted, because 

_they are necessary to create compétition, and prevent great sacrifice and loss. 

' Eeported by 0. B. Taylor, Esq., of the Philadelphia bar. 
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3. Equity— Examiner— WiTNKssES. 

Witnesses before an examiner will be compelled to answer, when it seems 
probable the testimony may be relevant; but care will be exerçised to avoid 
unnecessary and improper inquiry into private aflairs. 

In Equity. Motion for order to answer interrogatories. 
F. B. Gowen, for the motion. 
Richard Dale, contra. 

BuTLEB, J. To avoid the danger of misunderstanding, and conse- 
quently of delay hereafter, in taking the testimony, it is necessary to 
state the reasons for refusing the order now asked for. To détermine 
whether the interrogatories propounded are relevant, the pleadings 
must be looked to. It is thus found that two principal questions are 
raised to which the proposed testimony is direeted: First. Did the 
required number of bondbolders request the Fidelity Company to pro- 
ceed, as provided for by the mortgage ? Second. Was the suit insti- 
tuted, and is it prosecuted, in good faith ; that is, to enforce the rights 
of creditors, as asserted in the bill ? AU évidence, circumstantial as 
well as direct, tending to shed light on either of thèse questions, is 
relevant. 

The interrogatories addressed to Messrs. Cochran and Dickey, re- 
specting the number of bonds deposited under a proposed scheme of 
reorganization, are irrelevant. The answers could furnish no reli- 
able information respecting either question. 

The interrogatory addressed to Mr. Shipley, respecting the change 
in a proposed plan of reorganization, is liable to the same objection. 
In passing upon the questions whether the suit was brought and is 
prosecuted in good faith, and whether the plaintififs are entitled to a 
decree of foreclosure, the court can bave nothing to do with schemes 
of reorganization under a sale, or the subject of proposed purchasers. 
The same must be said respecting the interrogatory addressed to this 
witness in référence to Messrs. Welsh and Dickson, as members of a 
"board of reconstruction trustées," 

The interrogatories addressed to Messrs. BuUitt and Thoruas, re- 
specting the alleged syndicate, its membership, papers, etc., and the 
interrogatory to Mr. Thomas, respecting a deposit of bonds, are also 
irrelevant. We are unable to see how the answers could shed any 
light upon either of the questions raised by the pleadings. That in- 
dividuals having capital to invest should organize to purcbase the 
property is reasonable, and probably accoi-ds with ail past expérience 
in similar cases; and that individuals and companies having rival in- 
terests should unité to obtain control is quite probable, The right of 
creditors, however, to hâve the property sold in pursuance of the pro- 
visions of their mortgage cannotbe affected by such combinations and 
schemes. To infer that those who thus combiné and propose to pur- 
chase or reorganize hâve procured the institution of the suit, and are 
conducting the proceedings under it, would be whoUy unjustifiable. 



342 FEDERAL HEPOBTEB. 

Such an inference would tend to defeat the, application for a sale in 
ail cases. To show, therefore, that individuals or companies, having 
rival interests, hâve combined to purchase this property, who they 
are, and the terms on which they contemplate purchasing or reorgan- 
izing, is unimportant to the présent inquiry. 

In applications such as this (to compel witnesaes before an exam- 
iner to answer) the court generally inclines towards the application, 
and requires an answer wherever it seems probable the testimony 
may be relevant. Gare, however, must be exercised to avoid un- 
necessary and improper inquiry into private aSairs, and especially in 
such cases as this, where the inquiry and exposure might tend, to 
some extent, to defeat the objects of a sale, by preventing the organ- 
ization and préparation, in advance, necessary to create compétition, 
and secure a just considération, or priée, for the property. Without 
such previous organizations and arrangements, great sacrifice and 
loss must attend ail such sales. They are therefore to be promoted, 
rather tban discouraged by unnecessary and improper exposure of 
tbeir membership. Of course, we refer to lawfal and proper organ< 
izations and préparations with a view to purchasing. With such as 
might be otberwise, however, we could bave no oonceru at this time. 
The order is therefore denied. 



Del Vallb and another v. Welsh, Ex'r.* 
(Oireuit Oowt, B. D. Pennsyhania. June 29, 1886.) 

1. BXECUTOBS AND ADMINISTBATOBS— JmtlBDICTIOlI— FOBEIGH ClAIM. 

The United States circuit coart has jurisdiction to détermine tlie valldity 
of foreign claims against a décadent' b estate. 

8. BaME— POBBIQN TbTJBTEB— PBELrSaNABT INJUNCTION — JxnJGMBNT OF A Statb 
COXIBT. 

B., a foreign trustée, presented his claim against the decedent'g estate in 
the orphans' court of Philadelphia county. At the same time other claims, 
presented by his eextuis que trust, were passed upon. B.'s claim was net 
BtTongly MTged, hut those ot his eettuiê que trust were. AU were rejected. An 
appeal was takeu to the state suprême court, hut not by B., and the judgment 
of the orphans' court was afflrmed. B. subseçuently flled a bill in equity 
against the executor in the United States circuit court, and asked for a pre- 
llminary injunction restraining the executor from disposing of the assets of 
the estate. Held, refusing the motion for a preliminary injunction, that B. 
had no standing in equity; that, having become a party to the proceedings in 
the State court, that court's judgment was binding upon him. 

In Equity. Motion for preliminary injunction. 
John C. BuUitt, for complainant. 
F. Carroll Breivster, for respondent, Del Valle. 
Morgan é Lewis, for respondent, Qibbs. 

iReported by C. B. Taylor, Esq., of the Philadelphia bar. 
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Butler, J. The jurisdiction of the court is scarcely denied. The 
question of power to grant the relief asked, and the effect of Mrs. 
Acosta's letter to Mr. Welsh, need net be considered. 'In the light of 
the facts now presentedwe do not think the plaintififhasany standing 
in equity. Not only was he aware of the proceedinga in the orphana' 
<50urt to ascertain the ownership, and make distribution of the fund, 
but hô appeared there; and seems to hâve called attention to his 
claim. He did not produce the proofs and press it, however, but 
allowed others to enter upon a contest for the property, which con- 
sumed time and money. The court was specially adapted to hearing 
and determining the rights of the plaiutiff, as well as of ail others, 
and no satisfactory explanation is made of bis failure to press the 
claim. A possible explanation may be found in the circumstance 
that the prima facie beneficiaries under the alleged trust (in whose 
behalf and at whose instance it seems probable this bill is filed) had 
other daims, which antedate those of the successful contestants, (while 
the alleged trust antedates but the smaller of them,) which were 
supposed to afford better chances of success. Whatever may hâve 
induced the omission to press the claim, it seems (quite clearly) in- 
équitable to allow the contest for the fund to be renewed by setting it 
up hère. It seems so in the light of tbfe facts before us, allowingfuU 
credence to the defendant's affidavits, as we must on this motion. 
Further developments may possibly change the aspect of the case. 
The motion is disallowed. 



ErcHARDSON V. Waenee and others. 
(Circuit Gourl, D. Nehraska. August 17, 1886.) 

1. MoHTSAOB—FcBEciiOsuRB— Défense of Usttry. 

The défense of usury against a bUl to foreclose a mortgage failed, where 
the complainant was a bonafide purchaaer before maturity, and the défend- 
ant a subséquent grantee from the mortgagor, holding undjer deed stipulating 
for payment by her of the mortgage. 

3. Statote op Limitations— Mobtgage — Provision pob Default in Payment 
DP Intebbst. 

A provision in a mortgage that, upon default in the payment of interest 
due on any of the notes secured thereby, the entire debt shall immedlately 
become due and payable, does not, of itself, cause the notes to mature so as 
to start the running of the statiite of limitations. 

8. MORTGASE— FOKMEB ADJUDICATION AS DEPENSE TO POREOLOSUKB . 

Former adjudication cannot be plèaded against a bill to foreclose a mort- 
gage, where, long after the purchase of the notes and mortgage by the com- 
plainant, the défendant commenced an action against the original mortgagee, 
obtaîned service by publication, and took a default and a decree annulling 
the mortgage, although no assignment of the mortgage to the complainant 
had yet been recorded. ....... 

Bill to Foreclose Mortgage. 
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Mason de Whedon, for complainant. 
S. 0. Davidson, for défendants. 

Beeweb, J. This is a bill to foreclose a mortgage. The défenses 
are usury, the statute of limitations, and a former adjudication. 

The défense of usury fails for two reasons : (1) The complainant 
is a bonafide purehaser before maturity. This the testimony unques- 
tionably establishes. Counsel for défendant challenges the sufîiciency 
of the averment of the bill in this respect. As the intent of the 
pleader is elear, the defect, if one existed, would be corrected by amend- 
ment to conform the pleadings to the proof. (2) The only défendant 
answering is in no condition to plead usury. She is a subséquent 
grantee from the mortgagor, holding under deed stipulating for pay- 
ment by her of the mortgage, Dolman v. Gook, 14 N. J. Eq. 63 ; Piw- 
nell V. Boyd, 33 N. J. Eq. 190; Mitchdl v. Skinner, 17 Kan. 563. 

The statute of limitations is also unavailing. An action to fore- 
close a mortgage can be brought within 10 years. Comp. St. Neb, 
531, § 6; Haie v. Christy, 8 Neb. 268; Stevenson v. Craig, 12 Neb. 
469; S. C. 12 N. W. Eep. 1; Cheuey v. Cooper, lé Neb. 418; S. C, 
16 N. W. Rep. 471. A provision in a mortgage that, upon default 
in the payment of interest due on any of the notes secured thereby, 
the entire debt shall immediately become due and payable, does not, 
of itself, cause the notes to mature, so as to start the running of the 
statute of limitations. The stipulation is permissive only, and sim- 
ply gives a privilège to the mortgagee. Bank v. Gas é Coke Go., 4 
McCrary, 320; S. C. 14 Fed. Eep. 763; Lowenstein v. Phelan, 17 
Neb. 429; S. C. 22 N. W. Eep. 561; Fletcher v. Daugherty, 13 Neb. 
226; S. C. 13 N. W. Eep. 207. This bas become the settled law of 
the suprême court of Nebraska, and of the United States circuit 
court for this district, and, being a rule of property, must, upon the 
principle of stare decisis, be folio wed irrespeotive of any personal 
opinions of the présent judge. 

The plea of a former adjudication must also be overruled. Long 
after the purchase of the notes and mortgage by the présent com- 
plainant, the défendant commenced an action against the original 
mortgagee, obtained service by publication, took a default, and a de- 
cree annulling the mortgage. The complainant being no party to 
that proceeding, it was as to him res inter alias acta. The fact that 
no assignment of the mortgage to him had been recorded did not 
make the decree operative upon his rights. 

Thèse being the only défenses, and none of them being sufficient, 
complainant is entitled to a decree of foreclosure as prayed. Whether, 
in case of a deficienoy upon sale of the mortgaged promises, he will 
be entitled to a personal judgment over, is a question which need not 
now be considered. 
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Farwell and others v. Kere and others. 

(Oireuit Court, 8. D. lowa. June 26, 188fi.) 

Eqdity— Creditors' Bill— Costs— Husbaîtd and Wife— CoirvBTANCîE of Home- 

STBAD PrOPEBTT. 

Where awife joined her husband in the mortgage of store property, to one- 
twentieth of which she held the légal and équitable title, but previously re- 
quired him to convey to herself several pièces of property, one of which was 
the west half of the Islock occupied by them as a homestead, as considération 
theref or and on the ground that her husband received from her f ather after 
her marriage considérable money used in the building of the store, and the 
judgment creditors flled a bill as complainants to set aside said conveyance of 
the husband to the wife, held that, under the peculiar circumstances of this 
case, the conveyance be sustained as to the homestead, and be decreed void 
as to the remainder of the property, that each party pay the costs of its own 
testimony, and the other costs of the case go against the défendants. 

Creditors' Bill. 

Cummins é Wright, for complainants. 

L. Kinkead, for défendants. 

Brewer, J. This is a bill filed by complainants, judgment cred- 
itors of A. J. Kerr, to set aside a conveyance made by him to his 
wife, Julia Kerr, ajid to subject the property thus conveyed to the 
payment of their judgments. The law governing transactions of this 
kind is well settled in the fédéral courts. Humes v. Scruggs, 94 U. 
S. 22 ; Seit:i v. Mitchell, Id. 580. The testimony is voluminous, and 
in many respects indefinite and unsatisfactory. Comment in détail 
would be useless, and I content myself with a statement of my con- 
clusions. 

The judgment debtor had been a marchant. He became insolvent, 
and transferred ail his property by mortgage or conveyance. He 
mortgaged the lot upon which his store building was situated to a bank 
to seeure a debt to it. His wife joined in this mortgage. She held 
the légal and équitable title to one-twentieth of this property. Be- 
fore she would exécute this mortgage she required a conveyance of 
other property — that now in controversy — to herself. A part of the 
property thus conveyed was the W. ^ of block 13, Walter & Eoach's 
addition to Knoxvilie. This entire block was occupied by Mr. and 
Mrs. Kerr as their homestead. Whether the entire block was exempt 
is a question under the évidence. The validity of this conveyance is 
claimed on the ground that by the mortgage she parted with her own 
property; that in their early married life her husband received from 
her father considérable money and property; and that he used it in 
the building of the store on the lot mortgaged to the bank under an 
arrangement with her that when the building was completed he would 
convey an undivided balf of the entire property to her. Hence she 
claims that she was equitably the owner of one-half the store prop- 
erty, and that the value of this was about the same as the value of 
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the property conveyed to her; that her husband receîved something 
from her fath«r is clear, but what amount, and uuder what circum- 
stances, is not satisfactorily disclosed. Neither is the testimony sat- 
isfactory as to the alleged agreement about the conveyance of one- 
half of thë store property. The conveyance in controversy, there- 
fore, to the wife, cannot be sustained as a ^vhole. It should be sus- 
tained in part, for she unquestionably owned the one-twentieth of the 
store. Taking that into acoount, as well as the fact that her husband 
did receive something from her father, and also considering the doubt 
as to whether the entire homestead be not exempt, I reach this con- 
clusion : (1) That the conveyance be sustained as to said W. ^ of 
block 13, the part of the homestead; (2) that it be decreed void as 
to the remainder of the property; (3) that each party pay the costs 
of its own testimony ; (4) that the other costs of the case go against 
the défendant. 



Allen v. O'Donald. 
{Circuit Court, D. Oregon. August 18, 1886.) 

1. DlSCHAKGB OF SUEETy BY EXTENSION OF TiME TO DbBTOK. 

What constitutes an extension of time by a créditer so as to discharge a 
surety considered, and the former ruling in this case adhered to. 38 Fed. 
Rep. 17. 

2. Stattite of Limitations. 

A mortgage given to secure a note is a mère Incident thereto. and a pay- 
ment on the latter which has the effect to prolong the time within which a 
suit may be brought thereon has the same enect on the former. 

3. Samb. 

Payment on a debt evidenced by a note and secured by a mortgage, under 
section 25 of the Code of Civil Procédure, is a payment on the latter as well 
as the former, and marks the point of time in the one case as well as the 
other from which the statute of limitations runs. 

4. SUKETT. 

A mortgagor of property to secure the note of another is so far a surety for 
such other, and a payment by the maker of the note has the same efCect on 
the mortgage as if the mortgagor was a joint maker of the note. 

On Eehearing. Suit to enforce the lien of a mortgage. 
C. E. S. Wood and George H. Williams, for plaintiff. 
Wm. H. Holmes, for défendants. 

Deady, J. On the nineteenth ult. an opinion was announeed in 
this case in favor of the plaintiff. Thereupon the défendants, Ed- 
VFard C. and Frank E. Cross, applied for a rehearing on the questions 
of the extension of time by the creditor and the statute of limitations, 
•which was had. 

On the first point it is insisted that an agreement for the extension 
of time may be implied from circumstances, including the action of 
the parties thereunder; citing Brandt, Sur. § 304. Doubtless this 
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18 a correct statement of the law. Butwhether the agreement is ex- 
pressed or implied, it is not valid, unless for a deânite time, and 
founded on a sufficient considération. Arid mère delay or forbearance 
to sue, though had in pursuance of an understanding between the 
parties, does not furnish ground for any such implication. 

The claim that there was an extension of time by the creditor to 
the debtor is wholly based on the sale of a portion of his interest in 
the mortgaged premises, by Cross, the principal debtor, to Lewis, 
the creditor, in trust, that he would dispose of the same, with the 
consent of Cross, release the lien of the mortgage thereon, and apply 
the proceeds on the debt. The mère sale was certainly an indiffèrent 
aot in this respect. Cross had a right to sell his property, subject to 
the mortgage, to whom he pleased, and neither the^^ight nor liability 
of the surety could by any possibility be affected thereby. And he 
and the creditor had a right also to agrée that so fast and far as 
the property was disposed of by Lewis, the lien of the mortgage 
thereon should be discharged; the proceeds of such sales being ap- 
plied on the debt. 

None of the acts embraced in this arrangement and constituting 
this transaction had the least effect on the surety's right to pay the 
debt and be subrogated to the right of the creditor to enforce the lien 
of the mortgage. However long the creditor might delay or forbear 
the collection of his debt by légal prooeedings onthisaccount, or any 
other voluntary arrangement or understanding, he was at no time 
legally bound to forbear such proceeding, and unless he was, the 
surety cannot be heard to complain; and I do not think he ought to 
then, unless he can show that he was injured by the delay. But at 
présent the weight of authority is otberwise, though I think the tend- 
ency of judicial utterance and opinion is in that direction, and may 
yet reach there. The only risk or obligation that the creditors took 
or undertook in this arrangement was that the property should be 
fairly sold, and the proceeds applied so as to reduce the liability of 
the surety's property in a corresponding degree. As was said in the 
opinion of the court : 

"It may be even admitted that this arrangement with Mr. Lewis fairly 
implied that the firra of Allen & Lewis would, while it was being carried 
eut, forbear to sue the debtor. But there is no évidence of any agreement 
thereabout or considération therefor. An agreement to givethe debtor time 
is not binding unless made for some definite period and on a suflScient con- 
sidération. And although the creditor should, in pursuance of an agree- 
ment or understanding, express or implied, actually forbear to sue for a given 
length of time, but witliout any considération therefor, the surety is not 
thereby discharged. And the reason is apparent. Such an arrangement is 
not binding, and therefore it does not prevent the surety frorn paying the 
debt, and proceeding with the right of the creditor to enforce the claim 
against the debtor. Brandt, Sur. § 296." 28 Fed. Eep. 23. 

But the fact is, there was no delay worked or intended by this ar- 
rangement. As far as it went, it was evidently intended as a sub- 
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stitute for légal proceedings, than which it might reasonably hâve 
been thought more expeditious and economical, and probably was so. 
So far as the surety was concerned the créditer could take his own 
time to enforce his claim against the principal debtor. If the surety 
was not satisfied with the delay, it was her right, or that of her rep- 
résentatives, to pay the debt and enforce the same against the prin- 
cipal and his property. It is a mistake to suppose that a surety's 
obligation goes no further than a guarantor's, and may be discharged 
by the mère indulgence of the créditer. The contract of the latter is 
collatéral to and separate from that of the principal, and is often 
founded on a separate considération, while that of the surety is direct, 
being the same with the principal and founded on the same consid- 
ération. Brandt, Sur. § 1. When security is taken, the debt, so far 
as the créditer is concerned, is the debt of the surety, and the law 
présumes that the crédit was given to him. He is an original prom- 
isor, and unless excused by the fact of time give to the créditer, or 
the misapplication of the pledge given by the debtor, it is his duty to 
pay the same, as if it was in fact his own debt. Therefore, the law 
is not watchful or swift to iind a loophole or technicality through 
which he may escape his liability. And where property is mortgaged 
by the owner to secure the debt of another, such property occupies 
the position of a surety, and is liable for the payment of the debt ac- 
cordingly. Brandt, Sur. §§ 21, 22; 1 Jones, Mortg. § 114, 

As to the statute of limitations, counsel now make the point that 
as the statute commenced to ruu against the mortgage executed by 
Pluma F. Cross on January 23, 1873, the remedy thereon was barred 
before the commencement of this suit, onFebruary 5, 1884. Inthis 
connection counsel cites and relies on a case decided in this court — 
Euhanks v. Leveridge, 4 Sawy. 274. That was a suit on a mortgage 
by an assignée of the mortgagee therein, against the grantee of the 
mortgagor. The défendant was not liable on the note which the 
mortgage was given to secure, but only as the successor in interest 
of the mortgagor in the land. The mortgagor, the maker of the note, 
was not a party to the suit, and the note was not regarded as being 
in the case. More than 10 years had elapsed sinee the note became 
due, and it was conceded that the remedy on the mortgage was barred 
unless a certain time during which the mortgagor was out of the state, 
after the right of action accrued on the note, should be deducted from 
the limitation prescribed by the statute, as provided in section 16 of 
the Code of Civil Procédure, which déclares, in efïect, that the time 
during which a person is out of the state after an action accrues 
against him shall notbe deemed or taken as a part of the limitation. 
The court, following the dicision in Anderson v. Baxter, 4 Or. 107, held 
that a suit to enforce the lien of a mortgage being in efïect a proceed- 
ing in rem and not "against" any "person," the qualification con- 
tained in said section 16 did not apply, for the reason that the ab- 
sence of the mortgagor or debtor from the state did not prevent the 
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prosecution of such a suit. The mère statement of the case showa 
it bas no application to this, which is a suit on a promissory note se- 
cured by a mortgage, in which tbe remedy on the note is confessedly 
not barred by lapse of time. The time within which the suit may be 
brought on the note bas been extended by the payment of interest 
thereon. And the question is, while the note is kept alive by this 
means can the security die? As was said in the opinion of the court 
(28 Fed. Eep. 26) the mortgage or security is a mère incident of the 
debt and passes with it. Therefore, a transfer of a note carries with 
it ail securities for its payment, whether a mortgage or otherwise. 
It is the debt tbat gives character to the mortgage and détermines 
the rights and remédies of the parties to the transaction. 1 Daniel, 
Neg. Inst. §§ 748, 834, et seq. 

On principle, then, whatever act or fact opérâtes to keep the note 
alive, and prevents the statute from running against the remedy 
thereon, ought to hâve the same effect on tbe security. The one is 
tbe Personal obligation of the party, and the other is the particular 
thing or means set apart and pledged for its fulfillment and perform- 
ance. So long as this obligation lives, and a suit against the maker 
can be maintained thereon, the security for its payment should be 
subject to enforcement also. Ewell v. Daggs, 108 U. S. 146; S. C. 
2 Sup. et. Eep. 408. 

But under section 26 of the Code of Civil Procédure, which déclares 
that "whenever any payment of principal or interest" is made on "an 
existing contract, whether it be bill of exchange, promissory note, bond, 
or other évidence of indebtedness,"after the same becomes due, "the 
limitation shall commence from the time the last payment was made," 
I am unable to see why the payments which confessedly kept alive the 
remedy on the note did not directly hâve the same efifect on the mort- 
gage. In addition to being an incident of the note, it is a "contract," 
and "évidence of indebtedness," and the payments were as much made 
on it as on the note. The payment was made on the debt, and af- 
fected the mortgage as well as the note. It extinguished so much of 
the latter for which the former is security, and the unsatisfied exist- 
ence of the one was as much acknowledged thereby as the other. The 
statute expressly déclares that a payment on the "contract" shall bave 
the effect to postpone the running of the statute until from and after 
the date of the last payment, and, in my judgment, that logically and 
legally ineludes the mortgage, as well as the note it was given to se- 
cure. 

The argument for the défendants practically admits this proposi- 
tion, in case of a mortgage by the principal debtor, or even in the 
case of a surety by mortgage or pledge, who is also a party to the 
promise to pay, but dénies it where the surety is not personally 
bound. The rule at common law was that a payment by the prin- 
cipal, even after the statute had ran, revived the debt against the 
surety as well as himself. See Sigourney v. Drury, 14 P?ck. 387, 
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cited in the opinion of the court, Some, if not many, of the statea 
hâve ohanged this rule by statute. But this state has simply de- 
clared the effeot of payaient, "whenever" made, to be the establish- 
ment of a new point of time from which the statute shall run, di- 
vested of ail the subtleties whicii had grown up around the subject. 
The suprême court of tbe state in Sutherlin v. Roberts, 4 Or. 378, 
held that any person who can be compelled to pay a note is compé- 
tent to make a payment thereon, under said section 25. Thomas 
Cross was liable to pay this note, and a payment made by him 
thereon was a payment within that section. In that case more than 
10 years had elapsed since the note became due that the mortgage 
was made to secure. The note and mortgage were made by the de- 
fendant Jane Eoberts, and the deceased, Jesse Eoberts, who was in 
fact her husband, though that does not distinetly appear in the re- 
port of the case. And the mortgage must hâve included the prop- 
«rty of the wife, as well as that of the husband. There was a pay- 
ment by the administrator of the deceased, out of the assets of bis 
estate, less than 10 years before the commencement of the suit, so 
that the statute had run against the note but not the mortgage, pro- 
vided full efïect was given to this payment as against the latter. 
The right of the administrator to make the payment, under section 
25 of the Code, was contested on the ground that he was a volunteer. 
But the court held that as he could be compelled to pay the note so 
far as he had assets, bis payment with them was within the statute, 
and constituted the point of time from which the limitation com- 
meneed. This being so, it was taken for granted by court and coun- 
sel that the payment on the debt had the same effect on the mortgage 
that it had on the note, and, therefore, the suit to enforce the lien of 
the mortgage was not barred. 

As we hâve seen, Pluma F. Cross is, as to her property included 
m this mortgage, a surety for the payment of this debt as much as 
if she had signed the note given for the same. Her principal made 
the payments on this debt, for which in her property she was surety, 
and by so doing he prevented the statute from running against it be- 
fore the commencement of this suit. While the remedy on the note 
is not barred, neither is that on the mortgage, either beeause it is a 
a mère incident of the note and follows it, or the payment was, un- 
der the statute, made on the mortgage as well as the note, and had 
the same efPect on the former as the latter. 

And why should the statute run against the mortgage and not 
against the note? They are essential parts of the same transaction. 
1 Jones, Mortg. § 71. The one is the complément of the other. The 
mortgage was given to secure the payment of the note, and presum- 
ably the créditer relied on it exclusively. And whatever act of the 
parties, or either of them, that has the effect, under the law, to delay 
the running of the statute against the promise to pay the debt, ought, 
in justice and right, to include the security given for its payment. 
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The surety executed the mortgage presumably with a knowledge of 
the law, as to the effect of payaient by the principal, and must be 
deemed and taken to consent to it, and be bound aocordingly. The 
former ruling is adbered to. 



TeAL V. FiSSEL.' 

ASHEB V. SaME. 

(Circuit Court, E. D. Pennsyhania. June 29, 1888.) 

1. Maltciotjs Prosbcution— Falsb Imprisonment. 

To sustaln an action for malicious prosecutionit must appear that the pros- 
ecutor was actuated by malice, without probable cause; and to sustain an ac- 
tion for false imprisonment it must appear that he was guilty of some im- 
proper conduct Connecting him with the unlawful arrest. 

2. Samb— Wakbaht — Who Liablb When Ekroneously Issued. 

If the offense chargea is of a public nature, and a justice, through error of 
judgment, issues a warrant when none should issue, or an erroneous warrant 
m substance or form, the error is his alone; but if the object in view is the 
protection or enforcement of a statutory private right, and a warrant is pro- 
cured where none is authorized, and an arrest made, the individual procur- 
ing it, and ail others participating, are held responsible. 

At Law. 

F. E. Brewster, Samuel Hepburn, Sr., and F. Garroll Brewster, for 
plaintiffs. 

F. E. Beltzhoover and S. Hepburn, Jr., for défendant. 

Butler, J. To render a prosecutor (one who makes information 
on which a warrant of arrest for crime is grounded) liable to suit, 
eitber in trespass for false imprisonment, or case for malicious prose- 
cation, he must be guilty of some wrong towards the party arrested. 
The policy of the law forbids that he shall be held responsible except 
under such circumstances. In an action for malicious proseeution it 
must appear that he was actuated by malice, without probable cause; 
and in an action for false imprisonment it must appear that he was 
guilty of some improper conduct, Connecting him with the unlawful 
arrest. In either case, if be hâve probable cause to believe a crime 
bas been committed, and does no more than make information of the 
facts, he is not responsible for the arrest which foUows. If the 
justice, |ihrough error of judgmeni, issues a warrant when none 
should issue, or an erroneous warrant, in substance or form, the error 
is his alone. If, in the latter case, the accused is arrested, the 
justice, and ail others actively engaged ia making the arrest, are re- 
sponsible for the unlawful interférence with tbe defendant's person. 

• Eeported by C. B. Taylor, Esq., of the Philadelphia bar. 
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Their only justification is the warrant, and that, beîng unlawful, 
aiïords no protection. To hold the prosecutor responsible in such 
case, who simply discharges a public duty in making information of 
a supposed offense, would not only be grossly unjust to him, but 
would also be highly injurions to the public interests. What reason 
or excuse can be suggested for holding him responsible for the 
justice's mistake? He bas nothing to do with issuing the writ; no 
authority or influence respecting it. It is the justice's duty to pass 
upon the facts, and détermine whether a warrant shall issue. His 
functions are judicial. ïhis is ail so plain that no question could be 
raised respecting it but for the loose and inconsiderate expressions to 
be found in a few reported cases. No instance was cited by the 
learned counsel, in which a prosecutor was ever held responsible for 
an honest statement of facts, where he supposed a public offense had 
been committed. 

There is a olass of cases in which individuals who institute proceed- 
ings for arrest (where such proceedings are not authorized by law) 
may be held responsible. In thèse cases, however, the individuals 
are not prosecutors in the ordinary and proper sensé of the term. 
No offense against the public (no crime) is charged. The object in 
view is the protection or enforcement of a private right ; as where a 
créditer is allowed to proceed by arrest, under the peculiar circum- 
stanees described in a statute authorizing the warrant. Hère (and 
in similar cases) a spécial jurisdiction is conferred; and if a warrant 
is procured where none is authorized, and an arrest made, the indi- 
vidual proouring it, and ail others participating, are held responsible. 

The failure to distinguish this class of cases, where individuals are 
proceeding on their own account, for their own private benefit, from 
public prosecutions for crime, where the prosecutor represents, not 
himself, but the public, has led to the confusion and inconsiderate 
remarks oecasionally found in the books. The cases of Maher v. 
Ashmead, 30 Pa. St. 3é4; Curry v. Pringle, 11 Johns. 444; Gold v. 
Bissell, 1 Wend. 210; Roc/ers v. Midliner, 6 Wend. 597; Vredenliirgh 
V. Hendricks, 17 Barb. 179, belong to this class. Baird v. House- 
holder, 32 Pa. St. 168, and Kramer v. Lott, 50 Pa. St. 495, cited by 
the plaintiff, décide nothing more than that the form of action there 
adopted was wrong. The question of liability in another form was 
not discussed nor eonsidered, and the incautious observations dropped 
respecting it are of no value. — The subject is so fully eonsidered in 
Von Latham v. Libhy, 38 Barb. 339; Stewart v. Hawley, 21 Wend. 
552; and West v. Smallwood, 3 Mees. & W. 418, — that nothing fur- 
ther need be added. 

In the case before us the défendants (the plaintiffs hère) were sup- 
posed to be guilty of a public offense, — a crime. The justice had 
fuU and unquestionable jurisdiction, as he has of ail criminal charges. 
The prosecutors did no more than lay the information before him. 
It is true, they say they went to obtain a warrant, and it is probable 
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they told the justice that they desired the writ. But this is Bub- 
stantially what is done in every case. The prosecutor would not 
Tisit the justice if he did not think a warrant should issue; the 
object of his visit is to procure it. He bas no control, however, over 
the justice, and knows that the warrant will issue or not as the 
justice may détermine. If, through improper motives and improper 
means, he induces the justice to proceed, a différent case is presented. 
Hère the prosecutors honestly believed an offense had been committed. 
and that the information laid before him was truthful. They were 
therefore in no respect responsible for what foUowed. 

If responsibility exists, it is upon the justice, and the constable who 
executed the warrant. We do not mean to intimate that they are 
responsible; the question is not involved. If such responsibility 
exists, it arises out of the justice's mistake. To hold the prosecutors 
liable for this would, as before suggested, be not only unjust to them, 
but injurions to the public. 

Judgment will therefore be entered for défendants on the second 
point presented on the trial, and reserved for future considération. 
If it may be said that the point assumes the facts on whioh it is 
based, it may be answered that the case justifies the assumption. 
Thèse facts were not open to controversy, and the court was there- 
fore bound to take them as hère stated, and rule the case as we now 
do; in other words, to instruct the jury that there was no évidence 
of wrongful conduct on the défendants' part, and therefore that the 
suit cannot be sustained. 



FoBTDNE V, Smith and others. 

(Cfircuit Court, D. Neiraaka. August 19, 1886.) 

Attachmbnt — Pbiokitt — Abscondino Dbbtoh— Agent. 

Where a firm agreed with an agent to apply the flrst moneyscollected from 
the property of an absconding debtor in payment of a joint note from the 
agent and said debtor, who had been in partnership, in considération of re- 
leasing the agent from any partnership liability, while he agreed to allowthe 
flrm to make their claims against the debtor prior and superior to his own, 
lield, that the agent thereby granted to the firm priority of lien on property 
attached by him for their beneflt, although he had himself a good équitable 
lien on the same property, previously given to secure him for money he had 
put into the partnership. 

In Equity. 

Whitny S. Clark, for complainant. 

W. H. Munger, for défendants. 

Beeweb, J. This is a bill to correct a mistake in a deed and to 
remove a cloud from the title. The facts are thèse : In January, 
1885, one John Y. Smith was in business in Nebraska and Io\<'a 
buying grain and shipping to Chicago. Eumsey & Buell were com- 
mission merchants in Chicago to whom he made bis shipments, and 
v.28F.no.6— 23 
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who were in the habit of œaking time advances on grain purchased 
and to be purchased. M, Fortune, the complainant in this case, 
"was a traveling agent of Eumsey & Buell, looking after their interests 
in lowa and Nebraska. On January 16, 1885, he formed a full 
partnership with Smith, putting into the concern $5,800 in cash, the 
property of his wife, $2,200 in notes belonging to himself, and $5,000 
borrowed from Eumsey & Buell on a note signed by himself, his wife, 
and Smith. The name of the concern was unchanged, though he 
became a full partner. The business of the partnership was man- 
aged entirely by Smith ; Fortune continuing to act as an agent of 
Eumsey & Buell. On April 17, 1885, Smith executed and forwarded 
a deed to Fortune. Smith intended by this deed to convey what is 
known as the opera-house property in North Bend, Nebraska, but by 
mistake other property was described. It was intended to secure 
Fortune for the money he had put into the partnership. Though in 
form a deed, with an expressed considération of $5,000, it was not 
intended as a payment of so much money, but merely as security. Im- 
mediately after forwarding this deed to Fortune, Smith absconded, 
owing Eumsey & Buell $22,000. As soon as he had received the 
deed. Fortune came to Nebraska, and finding that Smith had ab- 
sconded, placed for Eumsey & Buell an attachment on ail of Smith's 
property, including therein this opera-house. A few days after, Eum- 
eey came ont from Chicago, and he and Fortune executed the follow- 
ing agreement : 

"Articles of agreement made and entered into this flfth day of May, 1885, 
by and between Rumsey & Buell, of the first part, and M. Fortune and Ada 
A. Fortune, of the second part, witnesseth, that whereas, one John Y. Smith 
Is indebted to both of said parties and bas absconded; and whereas, said flrst 
parties hold a joint note for $5,000, signed by John Y. Smith, M. Fortune, 
and Ada A. Fortune, dated January 3, 1885, and both parties herewith bave 
cause for attachment against the said John Y. Smith ; and whereas, said Qrst 
party is about to commence suit by attachment against him, — it is agreed and 
understood that the parties of the flrst part will apply the flrst money they 
may receive from sale of corn, for which they hold John Y. Smith's crib re- 
ceipts, or which they may realize or collect in attachment proceedings against 
him from other property in lowa or Nebraska in payment of said joint note 
above described, and signed by said Smith and M. Fortune and Ada A, For- 
tune as aforesaid. 

"It is also agreed that said M. Fortune is released from any and ail liabil- 
ity to said first parties on account of his relations in business or associations 
with said John Y. Smith as a partner or otherwise, and in considération 
thereof said M. Fortune will use his best endeavors to assist said flrst parties 
in coUecting from said Smith what he, Smith, owes them, in discovering prop- 
erty belonging to him in lowa, and elsewhere, an.d he will allow them to 
make their claims against said Smith prior and sdperior to his in law until 
they shall hâve secured or coUected enough to pay their claims in full. 

"Rumsey & Buell. 
"M. Fortune." 

By virtue of varîous proceedings Eumsey & Buell bave collected 
about $9,000 on his indebtedness. Some time after the above agrée- 
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ment Fortune instituted this suit making Eumsey & Buell as well 
as Smith défendants. By it he seeks to hâve the deed corrected so 
as to describe the opera-house as the property intended, and at the 
same time hâve the cloud cast upon the title by Eumsey & Buell's 
attachment removed. Among other défense Eumsey & Buell plead 
the above agreement. In order to understand fully the import of 
that agreement, thèse facts must be borne in mind: Fortune, as 
full partner of Smith, was indebted to Eumsey & Buell in the sum of 
$22,000, or 80 much thereof at least (the exact amount of which the 
testimony does not disclose) as had been conti:acted since the forma- 
tion of the partnership. He was also indebted. to them on the note 
of $5,000 signed by himself and Smith. He was the agent of Eum- 
sey & Buell, and as such had cansed the attachment to be levied on 
the opera-house, the légal title to which stood in Smith. At the time 
of doing this he had a lien good in equity upon such opera-house, 
given to secure him for the money he had put into the partnership. 
Now, under thèse circumstances, by this instrument Eumsey & 
Buell agrée to apply the first moneys coUected from Smith's property 
in payment of said note. They also agrée to release Fortune from 
any partnership liability, while he agrées to allow them to make their 
claims against Smith prior and superior to his, until they shall hâve 
collected enough to pay themselves in full. Now, while the lan- 
guage of this agreement is not clear beyond doubt, it seems to me 
that fairly construed it means that Fortune is to postpone al] claims 
that he may hâve against the properties standing in Smith's name, 
including therein the opera-house, to any claims» which Eumsey & 
Buell may hâve against said property; in other words, there being 
two lienholders, the prior lienholder for full considération grants pri- 
ority to the junior lienholder. Such is a reasonable construction of 
the contract, and is such an arrangement as might fairly be expected 
from parties situated as thèse were. Under thèse circumstances I 
think that complainant is not entitled to relief, and that a decree 
must be entered dismissing the bill. 
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Clabke V. Shaw and another, Trustée. 

iCirciiit Court, D. Vermont. August 14, 1886.) 

Attachment— Exemptions— MoNBY Collbctbd bt Marshal. 

Money collected by a United States marshal on an exécution issuing out of 
the Onited States circuit court, and held by him as trustes of the défendant, 
13 not subject to attachment. 

Attachment of Money Held by a Trustée as United States Marshal. 

Guy C. Noble, for plaintiff. 

Dudley C. Denison and Joseph D, Denîson, for Trustée. 

Wheeleb, J. The trustée, as marshal of this district, has $884.98 
in his hands which he has collected on an exécution issued out of 
this court in favor of this défendant. The statutes of the state pro- 
vide that "a person having goods, effects, or crédits of the défendant 
intrusted or deposited iu his hands or possession," may be summoned 
as a trustée, and that "such goods, effects, and crédits shall thereby be 
attached, and held to respond to the final judgment in the suit." Eev. 
Laws, J 1068. The marshal has been summoned as trustée of the 
défendant in this suit commeneed in a court of the state to attach and 
hold the money so collected under that statute, and the suit has been 
removed into this court. The question now is whether this money in 
the hands of the marshal can now be held in that manner. 

It is held by th» highest courts of the state that money collected 
by a sheriff on exécution may be attached by such trustée process. 
Hurlburt v. Hicks, 17 Vt. 193; Lovejoy v. Lee, 35 Vt. 430 ; Adams v. 
Lane, 38 Vt. 640. The contrary was held in Tumer v. Fendait, 1 
Cranch, 116, and in Wilder v. Bailey, 3 Mass. 289. It is argued with 
plausibility, in behalf of the plaintiff, that this proceeding rests on a 
statute of the state, and that the construction of the statute by the 
highest court of the state should govern. This argument is well 
founded, so far as the proceeding rests upon the statute of the state; 
but this money is held by the trustée as marshal under and by virtue 
of the laws and authority of the United States. The manner of the 
holding is to be determined upon those laws and the effect of the 
proceedings under them, which hâve resulted in the collection of the 
money by the marshal. The question is whether the money when 
collected is so held by the marshal as to corne within the opération 
of this statute of the state. It is not claimed or doubted but that f 
marshal holding spécifie property in his hands by virtue of the pro- 
cess of a court so holds it that it cannot be interfered with by any other 
oÊBcer or process. Freeman v. Hoive, 24 How. 450; Lammon v. Feu- 
sicr, 111 U. S. 17; S. C. 4 Sup. Ct. Eep. 286 ; Covell v. Heyman, 111 
U. S. 176; S. G. 4 Sup. Ct. Eep. 855. 

It is argued that this does not apply to money collected on execu- 
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tion. But the marsbal is subject to the control of the court as to 
any pi?operty or money in his hands by virtue of the process of the 
court, so long as he holds it, to be exercised on behalf of any party 
interested in it on proper proeeedings instituted for that purpose, to 
prevent abuse or perversion of the process, and to insure due exécu- 
tion of it. Van Norden v. Morton, 99 U. S. 378; Krippendorf v. 
Hyde, 110 U. S. 276; S. G. 4 Sup. Ct. Eep. 27. This control would 
be lost if he could be compelled to take the property or money before 
any other court, and submit it to judgment there. Money so beld 
by him under the control of the court is not intrusted or deposited 
■with him, or in his hands, within the meaning of that statute. It is 
still in the custody of the law. It is not subject to attachment any 
more than money in the hands of a disbursing officer of the govern- 
ment, to be paid over to an employé, would be, (Buchanan v. Alexan- 
der, 4 How. 20,) or a dividend in the hands of an assignée in bank- 
ruptcy fora créditer would be, (Gilbert v. Lynch, 17 Blatchf. 402; S. 
C. 1 Fed. Eep. 111.) 

Trustée discharged, with costs. 



United States v, Clinton Nat. Bank. 

(Circuit Court, 3. D. lowa. July 5, 1886.) 

Chbcks— Patmbnt bt Unitbd States on Fokged Indoesement— Right op 
Rbcovery — Notice. 

The right of the United States government to recover money paid on a 
check on the treasury, under a f orged indorsement, is conditioned on prompt- 
ness in giving notice to the person to whom the checlc was paid. 

Appeal from the District Court. 

D. 0. Finch, U. S. Atty., and D. Donovan, Asst. U. S. Atty., for 
the United States. 

Cummins é Wright, for défendant. 

Beewer, J. The facts are thèse: On October 14, 1868, W. A. 
Eucker, a paymaster in the United States army, drew his check on 
the assistant treasurer of the United States at New York for $100 
bounty money, payable to the order of Cornélius D. Thrall. On Oc- 
tober 26, 1868, the défendant presented his check to said assistant 
treasurer, and received the money thereon. On the back of the check 
appeared what purported to be the indorsement of the payée, Cornélius 
D. Thrall, but in fact such indorsement was false and forged. On 
October 9, 1880, nearly 12 years thereafter, the United States com- 
menced this action in the district court to recover the money paid 
out on the strength of this forged indorsement. The défendant an- 
Bwered, and, among other défenses, pleaded négligence and lâches on 
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the part of tbe government, in this : that it was informed by said 
payée, Thrall, of the faot that his iodorsement was forged soon after 
the payment of the check, and before the end of the year 1S68, and 
that it never notified the défendant, or any one else interested in the 
transaction, until about 10 years thereafter, and until the défendant 
had lost ail opportunity to protect itself . To this défense the plain- 
tifif demurred. The demurrer was overruled, and, the plaintiff stand- 
ing on the demurrer, judgment was entered in favor of the défend- 
ant. From this judgment the plaintiff has appealed. 

Do the facts stated constitute a défense? That no mère statute 
of limitations will bar a claim for money due the government is set- 
tled. V. S. V. Thompson, 98 U, S. 486. But the défendant con- 
tends that the government, dealing in commercial paper, is subject 
to the same rules and obligations that control individuals in like 
transactions, and that, as between individuals, "it is undoubtedly 
necessary that the rûaker, aoceptor, or other party who demands res- 
titution of money paid under a forged indorsement, or under a forged 
signature of the drawer of a bill, should make the demand without 
unnecessary delay." 2 Daniel, Neg. Inst. § 1371. The first of 
thèse two propositions was decided in Cooke v. 17. S., 91 U. S. 389. 
See, also, U. S. v. National Bank, 6 Fed. Eep. 134. The second 
seems to be sustained by the common voice of the authorities. See, 
in addition to 2 Daniel, Neg. Inst. cited supra, 2 Pars. Notes &Bills, 
598, and cases cited in notes to téxt of both authora. The principal 
cases cited by counsel for the government are thoae in which the lia- 
bility of the défendant, being absolute, iixed, and constant, the ques- 
tion has been one purely of the statute of limitations, while in the 
case at bar the right of recovery is conditioned on promptness in giv- 
ing notice. The distinction between the two is obvious. 

I see no error in the ruling of the district court, and its judgment 
must be affîrmed. 



Myer v. Haetranft, CoUector.* 

{Circuit Court, E. D. Pennsyhania. June 34, 1886.) 

Cdstoms Dutibs — Act oî" Congbbss of March 3, 1883— Schbdulbs K ahd S 

CONSTBXIED. 

Schedule K, § 3503, of the act of congress of March 3, 1883, imposes a duty 
of 85 per centum ad valorem upon " ail manufactures of wool of every descrip- 
tion, made wholly or in part of wool, not specially enumerated or provided 
for" in the act. Schedule 8 imposes a duty of 50 per centum ad, valorem upon 
"ail goods, wares, and merchandise made of silk, or of which silk isthe com- 
ponent material of chief value. " Hdd, that the two phrases must be con- 
Btrued as if standing together, and are to be read thus: AU manufactures of 
wool of every description, not especially enumerated or provided for in thia 

'Eeported by 0. B. Taylor, Eaq., of the Phîladelphia bar. 
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act, shall be subject to a duty of 35 per cent, advalorem; S«< j/silk is the com- 
potent material of chief value, they shall be subject to a duty of 50 per cent. 
ad valorem. 

At Law. 

John K. Valentîne, for Hartranft, Collector. 

Frank Prichard, for défendant. 

McKennan, J. The spécial verdict in this case présents a single 
question for détermination, viz., are thegoodsdescribed in it dutiable 
under Schedule K (section 2502) of the act of March 3, 1883, or 
under Schedule S of the same act? Thèse schedules are parts of the 
same act, and, presumably, were not intended to impose différent 
rates-of duty upon the same subjects. Schedule K imposes a certain 
rate of duty upon "ail manufactures of wool of every description, 
made wholly or in part of wool, not specially enumerated or pro- 
vided for" in the act. This is a very gênerai and comprehensive 
description, and undoubtedly embraces ail goods of which wool is in 
part a constituent. But are the goods in question excluded from its 
scope by being specially provided for in another part of the act? I 
think they are, by the terms of Schedule S. That schedule imposes 
a différent rate of duty "on ail goods, wares. and merchandise made 
of sîlk, or of which silk is the component material of chief value." 
It is clear that silk goods are chargeable only with the duty enacted 
by this schedule, and it is equally clear that goods of which silk is. 
the component material of chief value are placed in the same cate- 
gory, and are subject to the same duty. It does, in terms and effect, 
identify goods of which silk is the component material of chief value 
with goods composed entirely of silk, and is a spécial provision 
toucbing Buch goods, and withdraws them entirely from the opération 
of Schedule K. In Solomon v. Arthur, 102 U. S. 212, the application 
of two gênerai clauses in différent acts of congress was before the 
court for détermination. The court held that they were to be con- 
sidered as contained in the same act; Mr. Justice Beadlby, in de- 
livering the opinion of the court, saying : "It is observable that this 
description of ' manufactures made of mixed materials, in part of 
cotton, silk,' etc., is more gênerai than that of ' manufactures of which 
silk is the component material of chief value.' Logieally, the two 
phrases, standing together in the same act or System of laws, would 
be related as followa : 'Goods made of mixed materials, cotton, silk, 
etc., should pay a duty of thirty-five per cent. ; hut if silk is the 
component part of chief value, they shall pay a duty of fifty per 
cent.'" So, hère, while the presumption is against a construction 
which would make différent clauses of acts imposing différent rates 
applicable to the same subjects, yet, even if, by the generality of 
their terms, they might apparently be so applicable, they are to be 
read thus : AU manufactures of wool of every description, not espe- 
cially enumerated or provided for in this act, shall be subject to a duty 
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of 35 per cent, ad valorem, hut if silk is the component material of 
chief value, they shall be subject to a duty of 50 per cent, ad valorem. 
I am therefore of opinion that the goods described in the spécial 
verdict are dutiable under Schedule S of the act of March 3, 1883, 
and that judgment must be entered thereon in favor of the plaintiff 
for the 8um of $615.60, with interest upon the separate items thereof 
from the respective dates of payment, as shown by the bill of par- 
ticulars annexed to said verdict; and it is ordered that judgment be 
entered accordingly by the clerk for the amount of said principal and 
interest. 



Adams V. Bellaiee Stamping Co. and others.* 

(Oircuii Court, 8. D. OMo, E. D. June, 1886.) 

1. Patents pob Inventions— Patbntabilitt— Intention. 

Improvements, although new and useful, are not necessarily or prima facie 
inventions; they may or may not be patentable. 
3. Samb— Prhsumption of Patentabimty— State op the Aet, 

The State of the art being shown, the jury is not bound by any presump- 
tion of patentability arising from the patent. 

3. Same— ScoPE OF Patent for Improvbment. 

Where the state of the prior art is such that the fleld of invention is limited 
and oircumscribed, not admitting of great original discovery, a patentée must 
be conflned strictly to the claim he makes. 

4. Samb— Patentability— Change op Location. 

The mère change of location of the parts of a mechanism, so long as no 
différent or additional function is introduced, is not patentable. 
6. Same — Double Function. 

Change of location of parts, whereby one of the parts transposed is made 
to perform a double function, is not patentable if such part had been before 
used to perform the same f unctions separately. 

6. Same— Anticipation— Priob Publication— Function ce Jubt. 

It is for the jury to détermine whether prior publications ofEered in évidence 
to defeat a patent describe the improvement claimed. 

7. Same— Requisitbs op Pbiob Publication to Dbpeat Patent. 

A description in prior publications, in order to defeat a patent, must be in 
such terms as would enable a person skilled in the art to make, construct, or 
practice the invention as he could from a prior patent, or from the patent 
sought to be defeated. 

5. Same — Substitution op Mbchanical Devices. 

The substitution for two catches of a hinge and catch, to secure a lantern 
top to the guard, the several parts being old, required no invention, but sim- 
ply mechanical skill. 

9. Same — Anticipation — Pbiob Patent to Same Inventob — Abandonmbnt. 

A patentée cannot claim the same thing described by him in a prior patent 
in which there is no réservation, and what he omitted to claim and reserve 
in such prior patent he dedicates to the public. 

10. Same — Identitt op Patents, iiow Dbtbbminbd. 

Whether two patents of différent dates, to the same inventer, cover the 
same thing, must be determined by the scope of the claim in the later patent, 
rather than by the description in the spécification. 

'Edited by Charles C. Ijintlnciiiii, Esq., of the Chicago bar. 



ADAMS V. BELLAIRE STAMPING CO. 361 

11. Bame— Damages fob Infringemknt— Lioense Pees. 

To furnish a measure of damages for infringement of a patent, license fées 
muBt be sufflcient in number to establish the fee or royalty charged for the 
use of the patent as its market value, and must also be uniform, and be actu- 
ally paid orsecured before defendant's infringement was committed. 

10. Samb — License Fbes for Sevbbal Patents not Evidence of Value op 
One. 

License fées blended for the use of two patents will not establish a royalty 
as to either separately. The royalty must be for the use of the identical pat- 
ent in controversy, and for that alone, in order to flx the market value, and 
render it the established license fee. 

At Law. 

J. H. Raymond and W. G. Rainey, for plaintiff. 
George W. Dyer, Lysander Hill, and G. H. Grosvenor, for défend- 
ants. 

Jaokson, J., (charging jury.) Instead of requiring you to render 
a gênerai verdict in this case, ithas been arrangea that certain ques- 
tions of fact shall be submitted to you for your détermination, leav- 
ing it for the court to pronounce the proper judgment thereon. The 
questions on whioh you are to return spécial findings are the foUow- 
ing: 

First. Does the Irwin patent (No. 50,591) dated October 24, 1865, 
hère in suit, disclose an improvement which required invention, as dis- 
tinguished from mère meehanical skill or judgment, at the date of 
said alleged invention? The law of the United States (section 4886, 
Eev. St.) provides, in substance, that any person having discovered 
or invented any new or useful art, machine, manufacture, or compo- 
sition of matter, or any new or Useful improvement thereof, not known 
or used by others in this country, and not patented or described in 
any printed publication in this or any foreign country before his in- 
vention or discovery, may make application to the commissioner of 
patents, and shall be entitled to a patent therefor. In this case it is 
only necessary to notice the law as it relates to the subject of an 
improvement upon a machine. Such an improvement, to constitute 
an invention within the meaning of the law, must be new, not known 
or in use before, and it must be useful. In other words, the person 
claiming the improvement must hâve found oUt by himself , and cre- 
ated or constructed, an improvement which had not before been 
found out or produced by any person, and which is bénéficiai to the 
public. There must be novelty in the construction of the improved 
machine, — novelty created by or originating in the mind of the per- 
son claiming to be the inventer. The suprême court of the United 
States has recently said on this subject that it is not enough that a 
thing shall be new in the sensé that the shape or form in whioh it is 
produced shall not hâve been before known, and that it shall be use- 
ful, but that it must, under the constitution and statutes, amount to 
an invention or discovery on the part of the person claiming the in- 
vention; and in May last that same high court declared that where 
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the mode of construction of the article claimed, the material employed, 
the form after construction, and the purpose for which it was to be 
used, had been described separately in earlier patents, although the 
article itself had never been described in any single patent, and to 
that extent was novel and new, and was of great utility, it did not re- 
quire invention to produce it, and it was not, therefore, patentable. 

Improvements, although new and useful, are not necessarily or 
prima facie inventions. They may or may not be patentable. The 
dividing Une between improvements which involve invention and 
those which do not is often difficult, if not impossible, to deène with 
accuraey. Like the colors of the rainbow, it may often be difficult 
to distinguish the dividing Une between them. Still the law makes 
the distinction ; and, in order to enable you to détermine the ques- 
tion Bubmitted to you for your considération, viz., whether the im- 
provement in the Irwin lanterns involved and required the exercise 
of invention on his part or only mechanical skill, évidence bas been 
introduced as to the charaoter, condition, and progress of the man- 
ufacture of lanterns prior and up to the date of his alleged inven- 
tion. This is called "the state of art" on the subject of lantern man- 
ufacture, and is intended to show the exact relation which the Irwin 
improvement bore to what preceded it. Irwin, and the plaintiff, 
as his assignée, are chargeable with notice or knowledge of ail the 
facts and information connected with lanterns in use at the date of 
his improvement. Whether he knew it or not, he is charged, under 
the law, with the knowledge of everything that was before it ; and the 
patent issued to him in 1865 must be read in the light of this previous 
state of the art in order to ascertain whether that improvement 
involves anything so new, useful, and original or distinct as to 
amount to an invention. If nothing more appeared in évidence 
than the patent issued to Irwin, and the model of his lantern, the 
plaintiff would présent a prima facie case that the improvement is 
patentable, and that the patentée was the original and first inventor; 
but, the state of the art being shown, you are not bound by any pre- 
sumption of patentability in that improvement. You must déter- 
mine from the évidence whether the improvement in question, or in- 
vention, was a novelty created by or originating in the mind of Irwin, 
or was deduced as a matter of inference, reasoning, or mechanical 
skill from the then status and condition of the lantern manufacture, 
which he is chargeable with knowing. Was the improvement, under 
the state of the art, one which might or would reasonably suggest 
itself to a skilled workman in that particular business? If so, it 
would not be patentable as an invention. In this connection it is 
proper for you to consider the évidence of Irwin himself that his im- 
provement was suggested by the prior patent of one Westlake. 

In connection with this question, gentlemen of the jury, you must 
understand in what the alleged patent of Irwin actually consista. 
Where the prior state of the art is such that the field of invention is 
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limited and circnmscribed, not admitting of great original discovery, 
ihe invention of a patentée must be confined strictiy to the claim he 
makes. His claim is the very "soûl or life of the patent," as the 
courts hâve expressed it. What Irwin claimed as his invention was, 
"Seeuring a removable lantern top to the upper part of the guard, 
substantially as herein specified and deseribed." That is his claim, 
in his own language; but the description in the previous spécification 
explained simply how this "removable top" is secured, and some of 
its benefits and advantages. That spécification does not enlarge or 
change his claim, or entitle him' to include in his patent anything 
more than the seeuring of a removable lantern top in the manner 
therein deseribed. The plaintiflf, Adams, explains, in his déposition 
in this case, in what this alleged invention consista, as foUows, (this 
is a question and answer :) 

"Then, if I understand you, you consider as a distinctive feature of the in- 
vention that the lantern top should not be whoUy removable from the guard- 
frame, but that, on the contrary, the fastening on the one side should be per- 
manent, in the nature of a hinge, so as to always keep the parts together, 
while the fastening on the other side should be a catdi, or a like device of 
some kind, to hold that side of the top down when in use. Is my understand- 
ing correct? Ansîver. Itia," 

And also cross-question No. 33 : 

"The invention, then, résides in the différences between the cover, or top, 
fastened by a hinge and catch, or other équivalent, on thevone hand, and a 
cover, or top, removable, fastened by the other common and well-known de- 
vices in mechanies, — such as guards, screws, spring-catehes, latches, bayo- 
net joints, etc. Am I correct? Answer. In my opinion it does." 

Now, the scope of claim and alleged invention, as construed by the 
court, being limited and confined to the seeuring of a removable lan- 
tern top to the upper part of the guard, as deseribed in the spécifi- 
cation, the question for you to détermine from the évidence is, did 
this improvement involve the exercise on Irwin's part of anything 
more than the mechanical skill of a compétent v?orkman in that bus- 
iness. If he did nothing more than take a lantern top, such as he 
could hâve thon found in use, and secure it to the guard of the lan- 
tern, as deseribed in the spécification, by a hinge and catch, substan- 
tially as lantern tops had previously been fastened to the guard, his 
improvement would not amount to an invention. Whether such re- 
movable lantern tops, secured substantially in the same way as de- 
seribed by Irwin in his claim and spécification, were previously known 
or in use, you must détermine from the proof, inoluding the patents 
and exhibits in évidence before you. 

You are specially referred to the English Sutherland patent of 
1857, and the Morley patent of 1854. Now, if there is a removable 
lantern top in either of thèse patents, secured, by a hinge on the guard, 
with any fastening, you hâve a right to say that this improvement of 
Irwin was not an invention. It appears, upon simple inspection, 
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tliat the lantern tops of thèse patents, — Sntherland's and Morley's, 
— and the mode of securing the same to tlie guard, differ in some re- 
spects from Irwin's arrangement ; but the mère change of location of 
the parts of a mechanism, so long as no différent or additional func- 
tion is performed, does not make the change patentable. Such al- 
tération or modification is not aided by the fact that one of the parts 
thus transposed performs a double function, if the same device had 
been before used to perform the same functions separately. The 
différence in the hinge or catches is not an inventive matter, and is 
not patentable. While, therefore, it may be true that none of the 
lanterns referred to are equal to Irwin's in beauty of form or conven- 
ience of adaptation to the purpose for which it was intended, yet, if 
every part bas been antieipated and used in some form or other for 
the very purposes and uses to which it is applied in his claim and 
patent, he could not be properly regarded as the inventor of the same. 
Now, under thèse instructions, and your considération of the évidence, 
you must answer that question, and say whether his improvement 
required the exercise of invention, or was merely the resuit of reason 
and mechanical skill in that art. 

The next question to which you are asked to respond is this : "Had 
the invention claimed in the Irwin patent (No. 50,591) dated October 
24, 1865, been patented or described in any printed publication prior to 
Irwin's supposed discovery or invention thereof ?" Was it included 
in any previous publication ? The défendant on this braneh of the 
case has introduced the foUowing évidence : He has called atten- 
tion to the patent of Morley, issued in 1854; the Max Miller, in 1858 ; 
the English Sutherland patent, in 1857; and to Irwin's patent, (No. 
47,551,) issued on the second day of May, 1865. Thèse patents, with 
their models, are produced in évidence, and they antedate the Irwin 
patent in controversy. It is for you to détermine whether they sub- 
stantially cover or embrace his claim or improvement in the présent 
patent. The publication of the Sutherland patent antedates Irwin's 
patent, as shown by the évidence. That publication, with the spéci- 
fications of his patent, is before you. It is also in the évidence that 
a workman in the art of lantern manufacture has, from that spécifica- 
tion, actually constructed a Sutherland lantern, which is exhibited 
for your inspection and examination. Has that a removable top se- 
cured to the outer frame so as to open and allow of the removal of 
the loose globe contained therein ? If so, and that is a part of the 
description of that English patent, it is substantially what is claimed 
in the Irwin patent. 

A description in prior publications, in order to defeat a patent, 
must be in such terms as would enable a person skilled in the art to 
make, construct, or practice the invention as he could from a prior 
patent or from the patent itself. It is for you to détermine whether 
that description is such as enabled him to construct that lantern, and 
whether it has a top formed in the manner indicated. If it does, it 
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anticipated his (Irwin's) patent, beoause it was published in 1857, 
and his claims to the invention only dates back to the fall oî 1864. 

If the jury find from the évidence tbat the plaintiff's lantern haa 
been anticipated in everything else except the hinge ; if they find from 
the évidence the construction of his lantern in every part of it per- 
taining to the invention in controversy, except that the prior lantern 
used two catches for securing the removable top to the upper part of 
the guard, (but which hinge and catch had been used in other lan- 
terne for securing a removable top to the upper part of the guard, 
and was well known,) — then the substitution of the old hinge and 
catch for the two old catches required no invention, but involved sim- 
ply mechanical skill, which is not patentable, and they must find for the 
défendants. Look, also, at thèse other models introduced in évidence, 
— the Morley, the Max Miller, and the Waterman, — and see whether, 
they secured or suggested a removable lantern top, fastened by a 
hinge on the one side and some sort of a catch on the other. If they 
did, they anticipated Irwin's patent. But, gentlemen, the inventor 
may also anticipate himself. Irwin may, in this case, bave antici- 
pated himself. He took a patent (No. 47,561) on the second of May, 
1865, which is in évidence before you, with its claim and spécifica- 
tion, which you must consider in determining whether the improve- 
ment described therein is substantially the same thing as in the patent 
in controversy, notwithstanding the différence in the location of the 
point on the frame or guard where the hinge is located. Now, hav- 
ing taken that patent of the second of May, 1865, if it substantially 
covers or suggests the patent taken in the fall of 1865, — the one in 
controversy hère, — thèse two patents could not stand. One must 
fall. One is void, and it is the last. If there is identity in the mode 
of opération or mechanical structure, with no substantial diflference, 
and Irwin takes ont two patents, although the last may hâve been 
first invented, yet, after the date of that invention, if he takes out a 
patent that substantially anticipâtes it, the first patent taken out is 
the valid one, and the second one is void. Thèse two patents if they 
are substantially the same in the matter of the location of the hinge, 
must be considered the same if they perform the same funetion. If 
the top, either breaking in the middle or near the top of the globe, 
performs the same functions in the two patents, then they would be 
substantially the same, and the first taken out is the valid patent, and 
the second would be void. 

A patentée cannot claim thë same thing described by him in a prior 
patent in which there is no réservation, and what he omitted to claim' 
and reserve in a prior patent in which the invention was described 
he dedicates to the public. If Irwin, in 1865, in his first patent, 
failed to properly claim this thing, and did not reserve it, he dedi- 
cated it to the public, and he could not subsequently take out a new 
patent, in the fall of 1865, if it covered substantially the same thing, 
and the later patent would be void. Whether the two patents cover 
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the gaine thing must be determined by the scope of the clairn in the 
later patent, rather than by the description in the spécification. So, 
he may bave anticipated himself as well as hâve been anticipated by 
previous patents and prier publications. You must answer that ques- 
tion, therefore, in the light ôf thèse instructions and thèse patents, 
and say whether he was anticipated by a previous patent, including 
his own issue of May, 1865, or by any other publication. 

Tho next question is : "Was Irwin the first discoverer of any part 
of this invention which was patentable ?" That is covered by the pre- 
ceding instruction. 

The next question is: "Hâve the défendants infringed the plain- 
tiff's patent (No. 50,591) dated October 24, 1865 ?" If this patent of 
the plaintiff can be claimed to be a new invention, it must be for a 
combination of devices which amount to a new lantern ; in which 
case you must ûnd that the défendants hâve duplicated that, for you 
cannot, in view of the state of the art, consider équivalents in pat- 
enljs for mère improvements. It must be the same device, and the 
dame invention. It must be substantially a duplicate of the patented 
invention. But that, gentlemen, is a question for you to détermine. 

The last question submitted is this : "Does the évidence show and 
«atablish a license fee or royalty for the use of the plaintiff's patent 
No. 50,591, now in suit? If sO, during what period, and at what 
rate?" The burden of proof is on the plaintiff to prove such an es- 
tablïshed license fee or royalty to your satisfaction. The sale of a 
single license, such as that made by Irwin to Adams in 1866, is not 
sufficient to establish a royalty or uniform license fee, Were the 
licenses granted by the plaintiff since the twenty-seventh day of Oc- 
tober, 1879, under the patents No. 47,551, dated May 2, 1865, and No. 
50,551, October 25, 1865, taken by the licensees in order to get pro- 
tection of both of said patents in the manufacture of hinged-top lan- 
terns? Consider thèse licenses, and say what they contain. To be 
binding on a stranger or infringer, sales of licenses must be sufficient 
in number to establish the fee or royalty charged for the use of the 
patent as its market value. You, as farmers or business men, would 
not think of taking the price of a horse in 1866 and fixing that as 
the price in 1879. You would not be warranted in saying that in 
1866 the price was the same as in 1879. Thèse license fées must be 
sufficient in number to establish the fee or royalty charged, and must 
also be uniform, and be actually paid or secured, before defendant's 
infringement was committed. The license fee, or royalty, must re- 
fate exclusively to the patent claimed to be infringed. It must re- 
late to patent No. 50,591 before you can find it to be established at 
ail. License fées for the use of that and another patent blended to- 
gether would not establish a royalty as to either patent. The roy- 
alty must be for the use of the identical patent in controversy, and 
for that alone, in order to fix the market value, and render it the es- 
tablished license fee. If, therefore, it appears from the proof in the 
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case that the licenses produeed in évidence by the plaintiff embraçe 
or include anotber patent tban the one sued on, or that other induce- 
ments and agreements than the use of this particular patent formed 
in whole or in part the considération -whioh actually or probably in- 
fluenced the licensees to pay the royalty therein stipulated, then such 
license fées would not constitute an established royalty in the par- 
ticular patent No. 50,591, because it could not be assumed or in- 
ferred that the license fee agreed to be paid related alone to the use 
of that one patent, when the contract upon its face disclosed other 
considérations and inducements for the payment ot that royalty. 
The burden is on the plaintiflf to show you exactiy what was paid as 
a royalty for that patent, and in a suffieient number of instances to es- 
tablish the market value. Under such circumstances license fées 
cannot be regarded as an established royalty for the use of that par- 
ticular patent in controversy, and, in the absence of other satisfac- 
tory évidence as to how the parties to this contract divided and ap- 
portioned that fee between this patent No. 50,591 and the other con- 
sidération mentioned and recited in the licenses, it will be your duty 
to return as your answer to this question that there was no estab- 
lished license fee or royalty on the patent No. 50,591. 

Take the case, gentlemen of the jury, and return your answers to 
thèse questions. There is évidence which you are not to consider in 
determining your findings and your responses to thèse interroga- 
tories, One is the évidence relating to the Duburn application, 
which was made sometime iin 1865, — April, 1865, — which cuts no 
figure in this case, and which, therefore, you will not consider. Then, 
there is the patent of Baron, which also cuts no figure in this case, 
and which is therefore eut of the way. 



Gbain-Dbill Man0faotueebs' Go. v. Hart and others. 

{Circuit Court, N. D. Illinois. July 36, 1886.) 

1. Patents for Intentions— Rbisstje 4,091 — Grain-Drilm. 

Claims 12 to 15 of reissue letters patent No. 4,091, to Thomas, Mast, and 
Gardiner, improvement in grain-drills, considered, and held that, while the 
device covered by thèse claims may hâve been an improvement upon the 
ruder devices of earlier patents, the changes necessary to make it were purely 
mechanical, and did not involve invention. 

2. Samk— Construction of Claim. 

The claim of letters patent No. 97,817, to J. S. Rowell, for an improvement 
in grain-drills, reads: The sliding shell-cylinder, C, constructed with radial 
slots, and arranged upon the feed-cylinder, F, and shaft, B, so that the ad- 
justment is effected by the horizontal movement of the shell-cylinder, C, 
while the feed-wheel, F, remains stationary as regards the case. H, M. " Held, 
that a ledge or offset, which was the "M" of the claim, was not an élément 
or part of the claim. 
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8. Samb— No. 157,478— GRATN-DniLLs. 

Letters patent No. 157,478, to P. P. Mast, for an improvement In grain- 
drilla, construed, and, in view of the prior state of the art, held, that there 
was no patentable novelty in the device set eut in said patent. 

Wood é Boyd and Charles C. Linthicum, for complainants. 
Thomas Cratty and Hill é Dixon, for défendant. 

Blodoett, J. The bill in this case charges infringement of three 
patents owned by complainants, viz. : Eeissued letters patent No. 
4,091, granted August 7, 1870, to Thomas, Mast, and Gardiner, the 
original patent having been granted August 3, 1869; patent No. 97,- 
317, granted November 30, 1869, to J. S. Eowell ; and patent No. 157,- 
478, granted December 8, 1874, to P. P. Mast. Infringement was 
also charged in the bill of a fourth patent, granted May 2, 1876, to 
Kuhns and Scholz, but no proofs hâve been made of infringement, 
and no decree is asked respecting this patent. As to reissue No. 
4,091, infringement is charged of claims 12 to 15, inclusive. Pat- 
ent No. 97,317, to Rowell, has only a single claim; and infringement 
is charged as to the three claims of the P. P. Mast patent. 

The Thomas, Mast, and Gardiner patent, of which infringement is 
alleged in this case, shows an arrangement by which the planting- 
hoes in a grain-drill can be shifted into two Unes, one in the rear of 
the other, and the claims 12 to 15, inclusive, apply to a device by 
which the conductors which lead the seed from the seed-box down 
throogh the hoes, to the ground, are made adjustable, so as to accom- 
modate themselves to the change in the position and pitch of the 
hoes; and this is accomplished by hanging or pivoting the spouts or 
conductors upon the lower side of the seed-box, so that they will os- 
cillate, or swing back and forth, as the hoes change their position. 
The claims in controversy are as follows: 

"(12) In combination with adjustable hoes, which, when arranged in two 
rows, are in planes respectively in advance and in rearof the plane of ail the 
hoes when arranged in one row, adjustable conductors, pivoted below, and 
Connecting the hopper with the hoes through the instrumentality of the tubes, 
Y, substantially as set forth. (13) In combination with hoes, and adjusta- 
ble, in one or more rows, conductors, K, pivoted so as to hang below the 
hopper or cups, and automatically maintain the connection between the hop- 
per or cup and the hoes through the instrumentality of the tubes, Y, whether 
the latter are arranged in one or more rows, substantially as set forth. (14) 
In combination with hoes and drag-bars, and mechanism to shift the hoes 
into one or more rows without detaching the drag-bars, the oscillating con- 
ductors pivoted below the hopper, and maintaining the connection between 
the hopper and the hoes through the instrumentality of the tubes, Y, whether 
in one or more rows, substantially as described." 

The défenses set up to this patent are (1) that it is void for want 
of novelty; and (2) that the reissue is void as being for a différent 
device than that described in and covered by the patent. 

It appears satisfactorily from the proof that it was not new with 
thèse patentées to shift the drill-teeth, or plantiug hoes, into differ- 
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ent lines. In fact, thèse patentées say: "We are aware that ma- 
chines hâve heretofore been constructed with hoes which may be ad- 
justed in two rows, or one row, at the discrétion of the operator ; and 
I think it must be obvious that when the relation of a portion of the 
hoes to the hopper, or seed-box, was changed, it became a necessity, 
from the organization of the machines, that the spout, or conductor, 
by which the seed was carried down through the hoUow drill-tooth to 
the ground, should also change its position so as to carry the seed 
into the tooth, or hoe, in its changed position ; and it would there- 
fore seem that some arrangement to etfect this end must bave existed 
in machines of this character prior to that covered by this patent, 
where the hoes could be arranged in différent rows; and an exami- 
nation of the proof in the case shows that Charles P. Davis obtained 
a patent in February, 1868, for a device by which the planting hoes 
could be changed into two lines. The main purpose of this device 
was the shifting of the hoes into zigzag positions or rows; but Davis 
testifies that he made an operating machine, in the season of 1867, 
in which he had a device by which the seed conductors adjusted 
themselves to the différent positions of the hoes by hinging or pivot- 
ing the conductors. The testimony shows that after Davis had in- 
vented his drill he visited the manufactory of Thomas & Mast, at 
Springfield, Ohio, and there pat upon a drill of their manufacture his 
device for shifting the hoes, and also, necessarily, his device for chang- 
iug the pitch of the conductors, or seed-spouts. 

Thomas & Mast took a license from Davis to manufacture seed- 
drills under his patent, and when they came to manufacture under 
this license, they used a swinging tube, substantially, I présume, like 
that which is now covered by their patent, and which they may hâve 
eonsidered betteradapted tothe purposes than the swinging tube which 
Davis had used, although he had not covered it by his patent. Davis 
testiiied that this swinging device which they put upon his drill did 
not differ essentially from the old one which he had used in 1867; 
that it was the same in principle. But the idea of an adjustable 
conductor must hâve followed immediately upon the idea of changing 
the lines of the hoes, because the hoes would not plant or drop the 
seed unless it was conducted into them from the seed-hopper, and 
some device became an immédiate necessity when the position of the 
hoes, or a part of them, was changed. 

A patent was issued April 20, 1869, to Peter J. Schniitt, for an 
"improvement in grain-drills," showing adjustable feed-tubes pivoted 
to the under side of the hopper, and arranged to swing backwards 
and forwards as the position of the hoes was changed. An attempt 
was made to show that the complainants made their invention at an 
earlier date than that of the Schmitt patent, but I think the testi- 
mony carries the invention of the Schmitt device as far back as the in- 
vention of the complainants' device. See the testimony of Morris 
Henzel, Def. E. 39-52, and George Siegel, Def. E. 69. 
V. 28F.no. 6— 24 
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The proof also shows a patent issned September 8, 1868, to L. M. 
Olden, in which an adjustable spout leading from the hopper into the 
drill-tooth is shown. This patent, as well as several others shown 
in the évidence antedating complainant's patent, simply establishes 
■what. I hâve already suggested, that in ail déviées changing the work- 
ing lines of the drill-teeth in relation to each other, so as to adjust 
them in différent ranks or rows, it became necessary to adopt some 
device for changing the line or inclination of the seed conductors, or 
spouts. I hâve, therefore, no doubt but what the subatantial prin- 
ciple involved in the complainants' adjustable conductor, covered by 
the four claims in controversy, was anticipated by the older art. 
The spécial device shown in the complainants' patent may bave 
been an improvement upon the ruder devices of earlier patents, be- 
cause the complainants had the benelit of the expérience of their pred- 
ecessors in overcoming the practical difficulties whioh they encoun- 
tered; but the changes made by Thomas, Mast, and Gardiner seem 
to me to bave been purely mechanical, and not to hâve involved in- 
vention, after what Davis and other inventors had done before them. 

The Rowell patent, No. 97,317, is for a mode of adjusting the feed 
of a seed-drill by means of a shell cylinder made to slide on a buok- 
eted or recessed feed-cylinder, so as to allow the seed to be taken up 
only by so much of the bucketed or feed cylinder as is not covered 
by the sheU. It bas but one claim, which is : 

"The sliding shell-cylinder, 0, constructed with radial slota, and arr^nged 
upon the feed-cylinder, F, and shaft, B, so that the adjustment is effected 
by the horizontal movement of the shell-cylinder, C, whlle the feed-wheel, 
F, remains stationai-y as regards the case. H, M." 

The case. H, M, in which the feed-cylinder revolves, shows an off- 
set, or ledge, M, which was evidently intended to prevent the grain 
from being crushed or ground between the revolving cylinder or 
shell and the case ; but this ledge, or offset. M, is not made a part 
of the claim. The claim, as I read it, is only for a sliding shell-cyl- 
inder, 80 arranged upon a feed-cylinder and shaft that the adjust- 
ment of the amount of feed is effected by the horizontal movement 
of the shell upon the feed-cylinder, while the feed-wheel or feed-cyl- 
inder does not move or change position in the case. It was conceded 
upon the argument that unless this ledge, or offset. M, in the cyl- 
inder case, could be read into the claim, défendants do not infringe 
this patent; and my construction of the claim is that this ledge or 
offset, M, does not form any part of the claim. but is only referred to 
for the purpose of showing that the feed-cylinder does not change its 
place in the case when the feed is changed by the shell-cylinder slid- 
ing horizontally upon it. But even if I am not right in this partic- 
ular, an offset or ledge in the cylinder case or feed-drill, for the pur- 
pose of preventing the grain from being crushed or ground between 
the revolving feed-cylinder and the side of the case, was not new with 
this patentée, but is found in the old Van Brunt patent of July, 1862, 
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as well as in several of the older devices having a feed-cylinder re- 
volving in a case. I am therefore of opinion that the défendants 
do not infringe the Eowell patent. 

Patent No. 157,478, to P. P. Mast, is for a device regulating the 
feed of a grain-drill as maybe desired without changing the speed of 
the feed-wheel, and consists of a feed-cylinder revolving in a case, 
with an outer shell moving horizontally upon it, so as to make a 
space between the ends of the outer shell and the disk of the feed- 
wheel, which may be enlarged or diminished by sliding the outer shell 
upon the feed-wheel, or cylinder, horizontally. With the older de- 
vices of Van Brunt, Esler, and Eowell, showing the means of adjust- 
ing and regulating the feed of grain-drills by adjusting or enlarging 
the aperture through which the grain escapes from the hopper into 
the conductors or spouts, to carry it through the drill-teeth, by mov- 
ing the cylinder or shell upon the grooved feed-cylinder, I do not see 
that there was any patentable novelty in the device covered by this 
patent. I do not see how it can be called a forced feed, any more 
than the Van Brunt or the Eowell was a forced feed. ïhey both 
operated upon the same principle : that of carrying the grain through 
the opening made between the shell and the grooved or recessed 
cylinders; and the recesses or grooves in the old-feed cylinders, it 
seems to me, were in ail respects as much adapted to regulating or 
forcing tbe feed as are the corrugations or notches upon the vertical 
ends of the two wheels shown in the Mast device. Eowell notohed 
or recessed his feeding cylinder horizontally; Mast showed vertical 
notches or corrugations in his, but says, expressly, that thèse notches 
or corrugations may be omitted, so that, as I construe bis patent, 
they were not a necessary part of it, and are not covered by his claim. 
I am therefore of opinion that défendants do not infringe this patent. 

The bill is dismissed for want of equity. 



Belle Patent Bdtton Pasteneb Co. v. Ltjoas.* 

Same v. Daniels. 

Same v. Bbooes and others. 

(Oireuit Court, D. MaagaclvuaeUs. July 39, 1886.) 

. Patents pok Inventions— No. 347,033, Button Fastbnebs. 

LetterB patent No. 847,033, of September 18, 1881, to Farnsworth and Rob- 
inson, for a new mode of attaching buttons to garments, and a device for ac- 
complishing the same, sustained, none of the prier patents containing the es- 
seutlal features of this invention, which comprises a malléable tack, passed 
through the garment, and cliqched through tbe eye of the button by means 
of a clinching device. 

•Edited by Charles C. Linthicum, Esq., of the Chicago bar. 
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2. Same— Infeingbment. 

A mère change of position of the button, or the fact that the tack îs net 
bent before passing through the eye of the button, not material, nor Bufficient 
to évade infringement of this patent. 

3. Same — Joint Invbntiok. 

Upon the évidence, held that it was not shown, with suflScient clearness and 
certainty to overthrow thepatent, that the improvements covered by it wero 
not the loint invention of Farnsworth and Barnes. as stated in the patent 

In Equity. 

B. F. Thurston and Livermore é Fish, for complainant. 

Richard K. Evans and Benj. N. Johnson, for défendant. 

CoLT, J. This bill in equity is brought for infringement of letters 
patent No. 247,032, issued September 13, 1881, to F. H. Farnsworth 
and H. S. Eobinson, assignée of A. J. Barnes, for the joint invention 
of Farnsworth and Barnes of a new mode of attaohing buttons to gar- 
ments, and a device for accomplishing the same. The patent de- 
scribes a method of fastening buttons to garments by passing a 
malléable tack through the garment, and then clinching the tack 
throngh the eye of the button in a pair of forceps, one jaw of which 
bas a groove or recessed lip, by which the point of the tack is turned 
around so as to clinch upon its shank. The button is held in this 
jaw in such a position that the tack will be clinched through the eye. 
The other jaw presses against the head of the tack, and by this 
means the point of the tack is forced along and beyond the groove 
in its curved track, until the tack is clinched through the eye of the 
button. The claims in controversy are as foUows : 

"(1) The mode herein described of attaching buttons to garments by a 
single-pointed malléable tack, consisting in passing the shank of the tack 
through the garment, and then turning.or clinching its end through and 
around the eye of the button by pressing the point against a clinching por- 
tion of the device, which holds the button while the clinching is being per- 
formed, substantially as described. (2) An instrument for attaching but- 
tons, substantially such as described, provided with means for pressing the 
head of a malléable tack, and having a recessed lip, a, for forcing and clinch- 
ing its point tlirough the eye of a button, for securing said button to a 
rarment, substantially as speeified." 

We hâve carefully examined the numerous patents introduced to 
prove want of novelty in the Farnsworth and Barnes invention. 
Most of the prior patents relate to riveted fastenings where the but- 
ton is held to the fabric by spreading the top of the rivet. Other pat- 
«nts relate to a flexible prong fastening, where the Angers are used. 
In the Eobertson patent. No. 222,300, we find a tack, with a groove 
eut in it, which is bent over at an angle by meeting the closed top of 
the button, which it holds by this means. It is manifest that none 
of thèse prior patents contain the essential feat'^^e of the invention 
before us. Nowhere do we find the tack curved by a die so as to turn 
and clinch its end through and around the eye of the button. 

The défendant also sets up non-infringement. A comparison of 



THE FANWOOD. 373 

the two devices, however, reveals the fact that the défendant has in- 
corporated into his machine the essence of the Farnsworth and 
Barnes invention, and that the mechanism he employa is substan- 
tially the same. In the patented machine the button is so situated 
that the tack goes forward to the clinching die on a Une parallel with 
the flat sida of the eye of the button. In the defendant's machine 
the button is so situated that the tack, in going forward to the clinch- 
ing portion, is presented to the hole of the eye at right angles to the 
flat sida of the eye, and therefore passes through the eye before reach- 
ing the clinching die. Merely chauging the position of the button 
does not constitute, in our opinion, a material différence; nor can 
the fact that the tack first passes through the eye of the button be- 
fore the process of bending or clinching begins, relieve the défendant 
of the charge of infringement of the first claim. This would be to 
give too narrow and technical a construction to the language of the 
claim. 

Concerning the second claim, the defendant's machine clearly 
shows the same éléments, or their équivalents, in eombination. In 
relation to the tack, and for forcing and clinching its point through 
the eye of the button, the die of defendant's machine performs the 
same functions as the recessed lip or die which forms one of the élé- 
ments of the second claim of the patent in suit. 

The défendant contends that Barnes was the sole inventer of the 
improvements covered by the patent, and that it was not the joint 
invention of Farnsworth and Barnes, as stated in the patent, and 
that, therefore, the patent is void. There is much conflict of testi- 
mony on this question. Upon the record before us we cannot give 
much weight to the testimony of Barnes. Upon careful considéra- 
tion, we do not think the défendant has established this point with 
Bufficient clearness and certainty to overthrow the patent. 

Decree for complainant. 



The Fanwood.* 

The Washbubn. 

{IHgtrîet Court, 8. B. Nea York. January 6, 1886.) 

CoiiLisioK— Ferry Slip — Tua and Fekby-Boat— Dutt to Yibld the Right 
op Wat. 

The tug W., with a schooner in tow, in passing up the Jersey shore, went 
opposite and near to the Communipaw ferry slips, so as to obstruct the en- 
trance of the ferrjr-boat F., which was approaching her slip, and was about 
one-quarter of a mile distant. Both kept on, and the ferry-boat collided with 

^Afflrmed on appeal to the circuit, Jnly, 1886, no opinion being filed. 
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the Bcllooner at the upper end of the slip. MeW,, that both were in fault: the 
tug, for not keeping out of the way, as she might hâve done, havlng the ferry- 
boat on her starboard hand; the ferry-boat, because the course and intent of 
the tug were apparent, and her timely siçnal of two whistles, indicating her 
intent to cross, ought to hâve been perceived by the ferry-boat, and because 
she had no rfght to persist in her course at the expense of collision, when she 
might hâve avoided it aftèr the tug's intent was clear. 

In Admiralty. 

Wilcox, Adams d Macklin, for libelant. 
De Forest é Weeks, for the Fanwood. 
Hyland é Zahriskie, for the Washbum. 

BaowN, J. On the thirtieth of December, 1884, between 11 and 12 
o'clock in the forenoon, as the ferry-boat Fanwood -was approaching 
her slip at the Central Eaih'oad, New Jersey, she came in collision 
with the libelant's schooner Mediator, in tow of the tug Washbum, 
upon a hawser about 80 feet in length. Either from the rebound 
of the blow, or from the forward motion of the ferry-boat, the bow 
of the schooner was carried a little towards the shore, so that her 
bowsprit came in contact with the side of the pier which forma the 
upper rack, a few feet from the end of the pier. This circumstance 
establishes beyond dispute the place of the collision. 

The tide was strong ebb. The Mediator had been taken in tow by 
the Washbum a short distance below the Communipaw ferry, and 
was bound for the Hoboken coal docks. According to the évidence 
of the libelant's witnesses, and the witnesses for the Washbum, she 
was making about two or two and one-half knots per hour against 
the ebb-tide, and was eoming up about 200 or 300 yards off the ends 
of the piers below the ferry. The pilot of the Washburn, when a lit- 
tle below the ferry, suddenly observed a ferry-boat (the Communi- 
paw) eoming out of the slip, without sounding, as he says, any pre- 
vious long whistle, as she should bave done. Being but a few hun- 
dred feet below, and unable to cross her bows, the tag, though hav- 
ing the right of way, was obliged to give a sharp sheer to the west- 
ward, and pass under the stem of the ferry-boat, in order to avoid a 
collision. This brought him much nearer to the ferry slips. Before 
passing astern of the out-going ferry-boat he had observed the Fan- 
wood in mid-river, eoming west, and gave her two whistles, but heard 
no reply. After the Communipaw had passed ahead of him he again 
gave the Fanwood two whistles, but heard no answer. Being then 
opposite the slip which the Fanwood would enter, he rang his jingle 
bell to go ahead as fast as possible. At the last signal the Fanwood 
was estimated to be one-quarter of the distance across the river. 

The witnesses on the part of the Fanwood testify that they heard 
no whistles from the tug; that they passed the out-going ferry-boat 
from one-third to half way across the river; that they gave four sig- 
nais of one whistle each, but heard no whistles from the tng, except 
several short blasts, jost before the collision, as a signal to the 
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schooner to drop the hawser. There is considérable conflict in the 
détails testiûed to by tbe ferry-boat's witaesseB, and they cannot be 
harmonized. In gênerai, they state that the first whistle was given 
about mid-river; the second, about one-third of the way from the Jer- 
sey Bhore; the third, when from 600 to900 feet from the shore; and 
the fourth, when about 200 feet from the shore. The pilot and the 
engineer differ altogether as to the signais to slow and stop and re- 
verse ; the pilot stating that they were given at différent times, with 
considérable intervais between them; that the slow bell was given 
between the second and third whistles; and that he stopped the en- 
gine at the third whistle, and backed at the fourth. The engineei 
testiiies that the whistles came ail together, within a second of eacb 
other. 

The testimony of several disinterested witnesses establishes beyond 
doubt the fact that the two signais of two whistles were given by the 
tug as her witnesses state; and that the last signal of two whistles 
was given wben the tug was already opposite tbe slip. Had tbe 
Fanwood been giving any proper attention to the tug, the latter's 
whistle would bave been heard or seen, since the tug could not at 
that time bave been muoh over a quarter of a mile distant. This is 
évident from the place of collision, and from the known speed of 
both beats. At the time of collision the bow of the tug must bave 
been about 120 feet above the end of the upper rack. The Fanwood 
was proposing to enter the middle of thethree divisions which formed 
the ferry slip, and the lower part of that division was somewhat less 
than 200 feet below the upper pier. The tug made only about 300 
feet, therefore, from the time she began to lap the middle division of 
the slip. She was making only from two to two and one-half knots 
against the tide, while the ferry-boat was crossing at about the rate 
of twelve knots, or about five times the speed of the tug. The Fan- 
wood was consequently about 1,500 feet, or a quarter of a mile, dis- 
tant from her slip when the tug was plainly beginning to dbstruct 
her entrance. 

Under thèse circumstances, there was no excuse for this collision 
on either side. It was equally in the power of the tug and of the 
ferry-boat to avoid it. The tug, having the ferry-boat on her star- 
board hand, was bound to keep out of the way; the ferry-boat had 
the right of way. The tug, though she twice signaled her intention 
to cross the ferry-boat's bows, got no answering assent; and by the 
well-settled rules it was therefore at her own péril and risk that she 
kept on, instead of giving way to the ferry-boat, as it was her duty 
to do. The City of Hartford, 11 Blatchf. 72; The City ofChester, 24 
Fed. Eep. 91. 

The master of the tug was doubtless acting under some irritation 
and provocation, since a few minutes before be had himself been 
obliged to give way to the Communipaw in order to avoid collision, 
though he had the right of way. But one wrong does not excuse an- 
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otlier. Eedress for the infraction of the rules must be sought in the 
penalties prescribed by law, not by running into collisions. If the 
tug, having been forced to the westward by the Communipaw, had 
had no other alternative to avoid the Fanwood but to keep on, that 
would doubtless hâve constituted an exception, under the twenty- 
fourth rule; but I cannot find that she was under any such eompul- 
sion. After passing astern of the Communipaw shè had only to wait 
about a minute and a half, going under a slow bell, or possibly stop- 
ping for a part of the time in the ebb-tide, and she would hâve given 
the Fanwood the free course to which she was entitled. There were 
no other vessels in the way to prevent the tug's stopping her head- 
way for this brief time. Against the tide the tug had full and easy 
control of her position, and of her movements; and the tug must 
therefore be held in fault. 

The fault of the Fanwood is equally clear, because the course and 
intention of the tug and tow to cross the slip ahead were obvious to 
the ferry-boat in time to avoid them by any reasonable effort to do so. 
As I hâve said, had attention been given her from the Fanwood, the 
tug's last two whistles, at least, would hâve been either heard or seen. 
But whether the whistles were perceived or not, the tug was already 
plainly visible, obstructing and crossing the Fanwood's slip, when 
the Fanwood was nearly a quarter ot a mile distant. The ferry-boat 
could come to a dead stop in the water in less than balf that distance. 
Though the tug was crossing the slip unlawfully, the ferry-boat had 
no right to run her down when her effort and intention were clearly 
perceived, and the ferry-boat could easily avoid her. There was noth- 
ing to prevent the Fanwood's stopping in time, and giving way to 
the tug, as the tug had given way to the Communipaw a few moments 
before, and as it was the duty of both alike to do, rather than run 
into collision. Crockett v. Newton, 18 How. 581; The Warren, 18 
Fed. Eep. 559; The Frisia, ante, 249. 

The comparatively slow progress of the tug makes it certain that 
the tug must already hâve passed the middle division of the slip 
when the Fanwood was at least from 800 to 1,000 feet distant, — a 
space more than sufficient for the ferry-boat to bave come to a stop 
in the water before reaching the tug and tow. Her keeping on, there- 
fore, instead of stopping in time, when this obstruction was so plainly 
in view, could only proceed from a willingness to inflict injury, or 
gross neglect of timely précautions, or want of attention to the po- 
sition of the tug and tow; for either of which the Fanwood would 
be equally culpable. The weight of évidence is clear that the ferry- 
boat's engines were not reversed till she was very near the tow. The 
libelant is therefore entitled to a decree against both the tug and 
the ferry-boat in the usual form, with costs. 
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The F. G. Lateobb. 

Vasey, Master, etc., v. Mayob, Etc., op Baltimobb, Owner, etc. 

{Bùtriet Court, D. Maryland. April 13, 1886.) 

Collision — Liability of Municipal Corporation for Damage done bt Icb- 
BoAT IN Rendbring Gratuitous Sekvicb to Another Vessel. 

An iceboat, maintained by the city of Baltimore to free tho harbor from 
obstructions, and to aid the commerce and navigation of the port, came into 
collision with a British steamer anchored in the harbor. Held, that the ice- 
boat was in fault, and that the owner, although a municipal corporation, was 
liable in personam. Held, f ollowing The Fidelity, 16 Blatchf. 569, that public 
policy reqiiired that the city should not be deprived of the use of the ice-boat, 
but that the fact that no lien could attach to the oflending boat furnished 
no ground for denying the remedy against the city in personam. 

In Admiralty. Collision. 
John H. Thomas, for libelant. 
Bernard Carter, for respondent. 

MoKEis, J. On seventeenth January, 1886, the British steam-ship 
Sylvia having been loaded in the harbor of Baltimore, and made 
ready for sea, had proceeded to the quarantine grounds, and was ly- 
ing there at anchor, waiting for her engineer, and some small stores, 
and a pilot to be put on board. The F. C. Latrobe is a large and 
powerful side-wheel steamer, built for the mayor and city council of 
Baltimore, to be used as an ice-boat to break the ice, and keep the har- 
bor of Baltimore and the approaches free from obstruction by ice, 
and to aid the commerce and navigation of the port. On tbe sev- 
enteenth January, and prior thereto, the harbor had been more or 
less obstructed by ice, and the Latrobe had been engaged in break- 
ing it up, and opening the channels. The steam-tug Calvin Whitely 
had been employed by the agent of the Sylvia to put on board her 
the pilot, engineer, and stores, and she had also been employed to 
put a pilot on board another British steamer also ready for sea, which 
■was anchored near the Sylvia. The steam-tug was disabled by an 
accident in the floating ice, and signaled for assistance. The La- 
trobe, which was not far off, came to her, and, at the request of the 
master of the tug, took off the persons and stores destined for the 
sea-going steamers, and proceeded to do what the tug had been dis- 
abled from doing. The pilot was safely put on board the first 
steamer, but, in attempting to get along-side of the Sylvia, the La- 
trobe struck the Sylvia a heavy perpendicular blow with her bow, just 
forward of the poop, on the starboard side, and did the Sylvia such 
damage that she was obliged to return to the port for repairs. The 
blow was the resuit of a miscalculation on the part of the master of 
the Latrobe with regard to the résistance of the ice, which was solid 
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on that side of the steamer on which he approached, and -which was 
broken on the other side. He miscalculated the strength of the ice, 
and also the effect which the reversai of his starboard side-wheel was 
expected to hâve in tuming the bow of the ice-boat away from the 
steamer. 

There is no doubt that there was diffieulty in bringing so large and 
heavy a vessel as the ice-boat along-side another vessel, especially 
when her navigation was impeded by ice; but, if the diffieulty was 
really so great as to make it hazardous, it should not hâve been at- 
tempted. The service attempted was not a pressing necessity, and 
had not been requested by the agents or master of the Sylvia. Such 
a collision cannot be regarded as an inévitable accident, and, how- 
ever commendable the motive of the master of the ice-boat, that 
vessel must be held in fault. 

The ice-boat is owned by the mayor and city council of Baltimore, 
a municipal corporation of the state of Maryland, having power to 
provide for the préservation of the navigation of the harbor and the 
river, wihhin four miles of the city, aiid with authority to levy a ton- 
nage duty of two cents per ton on every vessel entering or clearing 
at. the port. It is contended on behalf of the respondent that not 
only is the ice-boat itself not liable- to arrest for the reason that the 
public exigency requires that it shall be exempt from seizure and 
sale, as was decided in The Fidelity, 16 Blatchf. 569, but it is also 
now contended that the municipal corporation is not liable in an ac- 
tion in personam as the owner of the boat. It is urged that the doc- 
trine of respondcat superior does not apply, because it is said that 
this is the case of a municipal corporation in the exercise of its gov- 
ernmental powers, performing through its ofiScers a public service, 
from which it dérives no spécial benefit in its corporate capacity. 
It is true that in certain cases it is held that where a duty for the 
gênerai welfare bas been imposed upon a municipal corporation, the 
persons employed to discharge such a duty are not servants or agents 
of the municipality, but rather public officers, oharged with the per- 
formance of daties, and that for their négligence or improper con- 
duct no action can be maintained against the municipality. 2 Dill. 
Mnn. Corp. §§ 772-777; Hafford v. City of New Bedford, 16 Gray, 
297; Fisher v. Boston, lOé Mass. 87. 

There are two considérations, however, which, in my judgment, re- 
lieve the libelant's case from the dif&culties suggested by this défense. 

The first is that, by the maritime law, the liability of the owner of 
a vessel for the négligence of the master is not controUed solely by 
the rules of other Systems of law applicable to the relation of master 
and servant. The rule of the maritime law is that the owner is 
always personally liable for the négligence or unskillfulness of those 
navigating .his vessel, except only in those cases in which the posses- 
sion and control of the vessel bas passed to a charterer or other per- 
son so completely that the other person not only appoints the master 
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and crew, but directs both the destination and employment of the 
vessel, and hei- mode of navigation. Abb. Adm. (12th Ed.) 37; The 
China, 1 Wall. 68, 70; The Merrimac, 14 Wall. 202; Sherlock v. 
Alling, 93 U. S. 108. 

This almost universal rule, restricted by the limitation confining 
the estent of the recovery against the owner to the value of his ves- 
sel, or some portion of its value, bas received the widest approval, as 
being founded on natural justice. Under it the vessels of ail nations 
fréquent the avenues of commerce upon equal terms, and their own- 
ers are alike responsible for faults of navigation resulting in injury 
to persons or property. Exceptions to the rule bave been denounced 
by admiralty courts as "fruitful of injustice," and not to be tolerated, 
except upon imperative necessity. Sherlock v. Alling, 93 U. S. 108. 
So strong and gênerai is the récognition of the justice of this rule 
•which holds the owner responsible for the damage done by his ves- 
sel, that, even with respect to public armed vessels, nations seldom 
neglect to make compensation to their own citizens, or those of other 
nations, in cases in which, upon proper investigation, it appears that 
the public vessel was in fault. A municipal corporation, like strictly 
private corporations, is liable to suit, and ordinarily is liable for the 
négligence of its agents. Barnes v. District of Columbia, 91 U. S. 
640; Weightman v. Washington, 1 Black, 50; Gounty Com'rs v. Duck- 
ett, 20 Md. 468. 

And when, in the performance of any duty, either imposed upon 
or assumed by it, the municipality employs maritime instrumentali- 
ties, I think it should be held answerable under the maritime law, 
with those exceptions only which public policy absolutely requires. 
If the vessel belonging to the municipality is used by it as a neces- 
sary instrument in the exercise of some municipal function, then, as 
was held by the chief justice in the case of The Fidelity, public pol- 
icy requires that the municipality shall not be deprived of its use, 
and therefore the maritime lien cannot attach ; but, to my mind, np 
sufficient necessity or reason bas been suggested for denying a rem- 
edy against the municipality as the owner of the offending vessel. 

The second considération which f orbids the application to this case 
of the défense contended for, is that unless the municipal corpora- 
tion, when the tort complained of is committed, is engaged in a serv- 
ice in which it bas no particular interest apart from the benefit to 
the public, and from which it dérives no spécial benefit in its corpo- 
rate capacity, it cannot claim the exemption. It is the public use, 
and not the mère ownersbip, which avails to protect from liability. 
The Siren, 7 Wall. 152. 

The ordinance of the city directing the ioe-boat Latrobe to be built, 
provides that the beat shall be used to keep the harbor and approaches 
free from obstruction by ice, and that, in ail cases of spécial use of 
the boat in the way of relief or otherwise, the harbor board shall bave 
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powerto make suoh charge for her services as may seem to them just 
and reasonable. The service being performed by the Latrobe at the 
time the Sylvià was daraaged, was a spécial use of the boat, as dis- 
tinguished from her gênerai use in keeping the harbor and approaches 
open and free from obstruction from ice. Her master states that 
when, at the request of the master of the tug, he attempted to get 
along-side of the Sylvia, and to perform the service which the tug 
had been disabled from doing hersélf, be was rendering an entirely 
gratuitous service. But this claim of exemption from the acts of the 
master of a vessel belonging to the city must rest upon the public use 
of the vessel, and if at the time of the act complained of the vessel 
was engaged in a spécial use, for which compensation might be 
charged, the reason for the exemption fails. This is in accordance 
with the ruling in Oliver v. Worcester, 102 Mass. 499. In that case 
the servants and agents of a city negligently suffered the land adjoin- 
ing a building belonging to the city to be in a dangerous condition, 
and the court, while holding that if the building had been for munic- 
ipal purposes solely the city would not bave been liable, decided that, 
as part of the building was rented out to tenants, the city was liable 
to the same extent as any private owner. This doctrine is aiso sup- 
ported by the case of Mersey Docks v. Gibbs, L. E. 1 H. L. 93, and 
11 H. L. Cas. 686. 

It is further urged, however, by counsel for the respondent, that as 
under the ruling in the case of The Fidelity there is no lien upon the 
vessel, for that reason there can be no responsibility on the part of 
her owner, citing the admiralty rule announced by Dr. Lushington, 
and frequently quoted, that the liability of the ship and the responsi- 
bility of the owners are convertible terms, and that if the ship is not 
liable the owners are not responsible. This, although often a con- 
venient test, is by no means a rule of universal application. It is 
controlled by so many well-known exceptions that it may be said to 
be of little value as a guide in cases which are at ail out of the ordi- 
nary course of maritime dealings. It is no argument in favor of de- 
nying the injured party bis remedy in personam against the owner to 
say that, because of public convenience or necessity, he must not be 
allowed his lien upon the offending ship; but quite the contrary, and 
especially in a case in which, but for thèse considérations of public 
policy wbich prevent the seizure of the ship, he would bave the pro- 
tection botb of a privilège against the ship and the responsibility of 
the owner. 

I think the proof shows that the whole of the 12 days' détention 
claimed was the légal and natural conséquence of the collision, and 
I allow that number of days ; but as the demurrage of £40 a day, 
which I aJlow in accordance with the demurrage scale adopted for 
charter-parties, is a libéral allowanee, I bave thrown out of the ac- 
count of expenditures and charges ail doubtful items. 
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The damages for détention amount to 12 days, at £40, - - $2,328 00 

Disbursements in conséquence of collision, - • 1,968 80 

$4,296 80 
Interest on $1,968 80, from January 28, 1886, - - 24 60 

$4,321 40 
Decree for libelant. 



Thb Wolvbbton.* 

PuBNELL V. The Wolverton. 

{Circuit Court, E. B. Pennsykania. April 38, 1886.) 

1. CoLMsroN— TuG AND Tow. 

The tug Wolverton, with a tow, was on her way from Brooklyn to Jersey 
City. She waa coming down the Ea8t river, keéping as close to the Nev7 
York docks as she could go with safety. The tug Packer, with libelant's barge 
in tow, was coming up, and, Vhen several lengthsfrom the Wolverton, sig- 
naled her intention to go to the left, and, without waiting for an answer, 
changed her course, and attempted to cross that of the Wolverton. Held 
that, as the Wolverton was as near the docks as she could safely go, it was 
the duty of the Packer to keep outside of her, and that, in crossing her course, 
she took the risk of injurions conséquences. 

2. Evidence— Wkiqht— Record of Anotheb Court. 

The record and opinion of another court will not be given authoritative 
weight in considering the évidence presented in a case, or against any con- 
clusion of fact f airly deducible therefrom. 

In Admiralty. 

M. P. Henry and Edward McCarthy, for libelant. 

Alfred Driver and J. Warren Coalston, for respondents. 

McKennan, J. The libelant resta his case upon the following ma- 
terial allégations of fact : That the respondent started from Eobert's 
Store, on the Brooklyn sida of the East river, having in tow the barge 
Atlanta, and intending to proceed to the Erie Eailroad dock, on the 
New Jersey side of the North Eiver, rounding the Battery in her 
course; that she steamed diagonally down and acrosstheBast river, 
quartering the tide, which was running ebb, about four miles an hour ; 
that the tug Packer, having the libelant in tow, rounded the Battery, 
passing from the North river into the East river, keeping in towards 
the piers on the New York side, so as to take advantage of the slack- 
water there; that she whistled to the respondent not to cross the 
course of the libelant, and that the respondent did not notice the 
signal, or reply to it, but pointed her helm so as to go inside of the 
libelant, thus crossing her bows; that the respondent passed safely, 

•Eeported by C. B. Taylor, Esq., of the Thiladelphia bar. 
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but did not succeed in getting her tow past without colliBÎon, the lat- 
ter striking the libelant, and inflicting the injury complained of. 

On the contrary, the respondent allèges that, having started with 
his tow from Brooklyn as stated, he proceeded on his course, running 
across the river, and keeping into the docks on the New York aide, as 
he came down the river; that when about opposite Pier 1, East river, 
and proceeding on his course, and as near the New York docks as he 
could go safely, the Packer, with libelant's barge in tow, wbich was 
proceeding up the East river towards Brooklyn, blew two whistles, 
indicating thereby that she desired to go to the left, or on the inside 
of the respondent, between him and the New York dock; that when 
the whistles were sounded the tugs were three or four lengths apart, 
and there was no danger of collision, as they were moving in oppo- 
site directions, port to port, the respondent then being on the inside 
nearest the New York shore; that immediately on sounding her whis- 
tle, without waiting a reply, the Packer put her wheel to starboard, 
changed her course, and atteœpted to cross the respondent's bow, 
and run between her and the New York piers; and that this change 
of course caused the collision. 

It is apparent that the libelant, to 'obtain a decree in her favor, 
^ must support her hypothesis by a prépondérance of évidence. The 
évidence is conflioting, and, upon a careful considération of it ail, I 
am unable to find that its weight is in favor of the libelant's alléga- 
tion and theory. On the contrary, I think it preponderates in favor 
of the respondent. The Wolverton was rightfully pursuing a course 
as near to the dock as she could go, and it was the duty of the Packer 
to keep outside of her, however désirable it may hâve been to obtain 
the benefit of the slack-water near the dock. In crossing the course 
of the Wolverton, as I think she did, to obtain this advantage, she 
took the risk of injurious conséquences, and the blâme therefore la 
upon her. The record and opinion of the district court of New 
York in the case of Castle v. The Packer, ante, 156, hâve been fur- 
nished to me, and hâve been examined. While I bave great respect 
for the opinion of the learned judge of that court, I cannot give it 
authoritative weight in the considération of the évidence presented 
in the case before this court, or against any conclusions of fact wbich 
are fairly deducible from it. 

The bill is dismissed, with costs. 
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The Noeman.* 

(Oireuit Court, B, D. Pennsyhania. April 22, 1886.) 

Maeitimb LiEir— Ownbb's Contract for Supplies. 

The steam-ship Norman, an American vessel, registered at New York, was 
chartered to A. & Co., of that city, who agreed to place her underforeign reg- 
ister, and to pay the expenses of victualing, manning, coaling, oiling, and run- 
ning the ship, she to be at their sole use and disposai during the voyage. Pos- 
session of the ship was given to the cha terers at New York, and there, on 
their order, the coal in question was furnished and delivered to the ship. The 
master and engineer had nothing to do with the purchase. Held that, con- 
ceding that the ship, by reason of her foreign register, was in a foreign port, 
as the liability sought to be imposed was not created by the act or engagement 
of the master in his character of master, there could be no lien; and that as 
the coal was furnished upon the order of A. & Co., who were résidents of the 
pjlace where the vessel was at the time, and owners pro hac vice, the presump- 
tion was that the coal was furnished upon the personal crédit of the charter- 
ers, and not upon the crédit of the vessel. 

In Admiralty. 

Thomas J. Diekl and J. Warren Coulston, for libelant. 

John W. Brock and Morton P. Henry, for respondent. 

MoKbnnan, j. This is a libel in rem, brought to recover the price of 
277 tons of coal amounting to $ 1 , 108, furnished by the libelant on board 
the steam-ship Norman, at the port of New York. The steam-ship 
Norman was an American built vessel, was registered at New York, 
and was owned by the Philadelphia & Boston Steam-ship Company. 
By a charter-party dated November 6, 1878, the agents of the owners 
chartered the vessel to Murray, Ferris & Co., of New York, for a 
voyage from New York to Nassau, and the south side of Cuba, and 
back. It was stipulated in said charter-party that the vessel should 
be placed "under foreign register;" that she should be "at the sole 
use and disposai" of the charterers during the voyage ; and that they 
should pay the expenses of victualing, manning, coaling, oiling, and 
running the ship during the continuance of the charter. Possession 
of the vessel was duly delivered to the charterers at New York, and 
upon their order the coal in question was furnished and delivered to 
the vessel at the port of departure, and neither the master nor engi- 
neer had any connection with the purchase. Under the circumstances, 
has the libelant a lien upon the vessel for the price of the coal fur- 
nished? 

Conceding that, by reason of her "foreign registry," the vessel is to 
be treated as in a foreign port, still the liability sought to be imposed 
upon her was not created by the engagement or act of any person 
authorized to bind her in this mode. This is essential to the eflScaey 
of a maritime lien for supplies furnished. "It is only the contracta 
which the master enters into in his character of master that specifically 

«Eeported by 0. B. Taylor, Eaq., of the Philadelphia bar. 
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bind the ship, or affect it in the way of lien or privilège." Conk. 
Adm. 73, 78, 80 ; The St. Jago de Ouba, 9 Wheat. 417. 

But Murray, Ferris & Co. were résidents of New York, at which port 
the vessel was lying when the coal was furnished, and they furnished 
it directly, without the intervention of the officiai représentative of 
the vessel. They were owners pro hac vice, because they had pos- 
session of the vessel, and she was at their "sole disposai" until the 
end of the charter. Thèse facts repel the implication that the coal 
was furnished upon the crédit of the vessel, but warrant the infer- 
ence that it was furnished upon the personal crédit of the charterers 
and ostensible owners. At least they were sufficient to put the libel- 
ant rfpon inquiry as to the actual relations of Murray, Ferris & Co. 
to the vessel, and their obligations under the charter-party; and this 
must hâve resulted in the knowledge that the act of the charterers 
could not, under the circumstances, impose a lien upon the vessel. 
Beinecke v. The Secret, 3 Fed. Eep. 665; Coal Co. v. The Secret, Id. 
665; S.C. 15 Fed. Eep. 480; andStephenson v. The Francis, 21F eà. 
Eep. 715. 

The libel is dismissed, with costs. 



Thb Abercorn. 
(Œrcuii Court, D. Oregon. August 23, 1886.) 

PiLOTS— COIiTJMBIA ElVBB— RlGHT OF MaSTBR TO ChOOSB PiLOT. 

The Columbia river is the boundary between two states, Oregon and Wash- 
ington, within the purpose and spirit of section 4236 of the Revised Statutes; 
and therefore the state of Oregon cannot require a vessel bound in or ont of 
said river to take an Oregon pilot, or pay him half or any pilotage, if the 
master thereof pref ers to and does talie a Washington pilot. The Abercorn, 
26 Fed. Rep. 877, afflrmed. 

Appeal in Admiralty. Suit for half pilotage. 
Raleigh Stott, for libelant. 
Henry Ach, for respondent. 

Sawyer, J. I think the view taten by the district judge îs cor- 
rect. I cannot add anything of importance to the observations made 
by him at the hearing below. In the language of the syllabus of the 
case, as reported in 26 Fed. Eep. 877, it was there held that "the 
Columbia river is the boundary between two states, — Oregon and 
Washington, — within the purpose and spirit of section 4236 of the 
Eevised Statutes ; and therefore the state of Oregon cannot require a 
vessel bound in or out of said river to take an Oregon pilot, or pay 
him half or any pilotage, if the master thereof prefers to and does 
take a Washington pilot." 

For the reasons given in the opinion of the district judge, the deeree 
must be afifirmed; and it is so ordered. 
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OSBOBNE V. ClTT OF DeTBOIT. 
(Oireuît Court, E. D. MîcMgan. January 11, 1886.) 

1. CouBTS— RuLBB OF Pkactice IN United Statbs Cottrts. 

Sei-îtion 914 of the Revised Statutes, adopting the practice of the soveral 
States, should be construed in connection with section 918, authorizing the 
fédéral courts to adopt rules of their own. 

2. Samb— Oalling Case for Hbaring. 

Hence, wliere there was no state statute norrule of court prescribing the 
time wLen an issue of law could be called up for hearing, it was held tnat a 
rule of the circuit court, authorizing it to be called up upon five days' notice, 
was valid, notwithstanding the practice in the state courts did not permit it 
to be heard until the next term. 

On Motion to Postpone Argument of Démarrer. 
Henry M. Duffield, for the motion. 
F. H. Cavfield, contra. 

Brown, J. a demurrer was filed to tbe déclaration in this case, 
and was brought up on five days' notice, under rule 31 of this court, 
which provides, thait notices of trials of ail civil issues of fact shall be- 
served at least 14 days before the first day of the term at which the trial 
is intended to be had; but that issues of lavsr may be brought on at any 
time upon five days' notice. It is claimed that this rule is inopera- 
tive in view of the act of June, 1872, (Rev. St. § 914,) requiring the 
practice of the circuit courts to conform to that of the state courts, 
and that the demurrer must stand for hearing at the next term. The 
question is as to whether the state practice shall regulate the prac- 
tice of this court in this particular, or whether we are at liberty to 
adopt a practice of our own. There is no law or statute of the state 
upon this subject, nor is there any rule of court with regard to the 
time when a demurrer shall be brought on for hearing. The only 
intimation we find upon the subject with regard to the practice in 
this state is contained in 1 Green, Pr. 233, wherein it is said that 
"at the next term after an issue of lawis formed, the cause is placed 
upon the calendar by the clerk, under the head of 'Issues of Law,' 
to be taken up for argument in its proper order." In Burrill, Pr. 
201, it is said that "it becomesthe duty of the attorney for the party 
demurring to bring on the issue for argument at the earliest calendar 
term after issue joined." ' 

Now, the question is whether, in view of this rather indefînite prac- 
tice of the state courts, we hâve not the power to adopt a rule upon 
the subject. Section 914 provides that the practice in the circuit 
courts shall conform "as near as may be" to the practice of the state 
courts. Section 918, however, which is a part of the Revised Stat- 
utes, and which we think is to be read in connection with the above 
section, provides that the several circuit courts may from time to 
time make such rules or orders as they may deem necessary or con- 
v.28F.no.7— 25 
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renient for the advancement of justice and the prévention of delajB. 
Now, as thèse two sections are foand in the same act, it seems en- 
tirely clear that section 914 was not intended to abolish the power 
of the circuit courts to make raies of procédure in cases where there 
are no raies prescribed by the state courts. In the case of Ricard v. 
Inhabitants of New Providence, 5 Fed. Eep. 433, cited by the défend- 
ant hère, the court required the practice to conform to a statute, or 
praotice act of the state. Not only was the state practice fixed by 
law, but there was evidently no rule of practice of the fédéral court 
npon the subject, and it was very properly held that the practice act, 
which indicated the time within which the plaintifiE was required to 
file his déclaration, must control. 

In liepublic Ins. Go. v. Williams, 3 Biss. 370, it was held that the 
act of June, 1872, abrogated the rules of the circuit court in Wiscon- 
sin in common-law cases so far as they were inconsistent with the 
state practice. This case was decided in November, 1872, immedi- 
ately after the act of June, 1872, was passed, and before the Ee- 
vised Statutes were adopted. Perhaps, in view of the later act, the 
gênerai language used in this opinion may admit of some qualifica- 
tion, particularly where the state practice is not fixed by any definite 
rule or statute. We think it was the intention of congress, in adopt- 
ing the Eevised Statutes, to préserve the power of the circuit courts 
to make rules where the state statute is silent. 

A case still nearer in point is that of Rosenbach v. Dreyfuss, 2 Fed. 
Eep. 23, in which it was held by Judge Ohoatb that the time within 
which a demurrer should be noticed for hearing having been pre- 
scribed by the New York Code, the provision was obligatory upon the 
fédéral courts. As the time was definitely fixed by the statute. we 
see no objection to the ruling. On the other hand, it is settled by a 
great number of cases that the object of the act of 1872 was to adopt 
the Code practice, which had become so gênerai in the différent states; 
that the conformity required was only as near as might be eonvenient ; 
that it did not extend to the conduct of the judges upon the bench, 
nor to statutes allowing instructions only as to the law of the case, 
and requiring such instructions to be in writing, (Nvdd v. Burrows, 
91 U. S. 426 ;) nor to a requirement that the court shall instruct 
the jury to find specially upon particular questions of fact, (Indian- 
apolis R. Co. V. Horst, 93 U. S. 291;) nor to disturb the settled law 
of the fédéral courts with respect to granting or refusing new trials, 
(Newcomh v. Wood, 97 U. S. 581;) nor to the means of enforcing or 
revising a décision once made, (V. S. v. Train, 12 Fed. Eep. 852.) 

In Erstein'v. Rothschild, 22 Fed. Eep. 61, Mr. Justice Matthews 
held that where a writ of attachment had been issued in a suit in the 
fédéral court upon a defective afBdavit, that the court might allow 
such affidavit to be amended, although under the state practice it 
could not be done. The learned justice held in that case that the act 
of congress did not require the adoption with the local statutes of the 
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local interprétation which may bave been put npon them, and that 
it could not be sapposed that it was tbe intention of congress to place 
the courts of the United States, in référence to their own practice and 
procédure, upon tbe footing merely of subordinate state courts, re- 
quired to look from time to time to the suprême court of the state for 
authoritative rules for their guidance in those détails. The opinion 
was a very elaborate one, and the learned justice held that we were not 
in ail cases bound by the state practice, but were bound to conform to 
that practice "as near as may be;" that we had a certain amount of 
discrétion, and might consult the convenience of the court. 

In conclusion, we are clearly of the opinion that where there is no 
state statute on the subject, and no rule of court, it is within the 
power of this court to adopt a rule providing that issues of law may 
be heard within five days, and that tbe parties are not compelled to 
wait until the next term of court. We therefore hold that the objec- 
tion is not well taken, and that tbe demurrer may be argued at this 
term. 



MiNBE V. Mabkham. (Two Cases.) 

(Oircuit Court, E. D. Wiseonsin. August 9, 1888.) 

1. Writ and Pbocbss — Exemption fbom Sbbvice— Mbmbbr dp Congress— 
Section 6 op Article 1 of CoNSTiTaTiON of the United States Con- 

STRTJBD. 

Under section 6 of article 1 of the constitution of the United States a membev 
of the house of congress is entitled to exemption from service of process, al- 
though not accompaniedwith arrest of the person, while on his way to attend 
a session of congress. 
3. Samb— Limitations dp Exemption Accobdbd Members dp Congress. 

The privilège of a member of congress of exemption from arrest while go- 

ing to attend a session of congress is limited to a reasonable time; it is not 

strictly conflned to the exact number of days required for the journey, nor 

will it be forfeited for a slight déviation from the route which is most direct. 

8. Kemoval of Cause — Motion to Set Asidb a Service of Summons. 

Where a défendant appears specially in the state court, both in his motion to 
set aside a service of summons and in his application for the removal of the 
case to the United States court, and the motion in the state court is denied 
without préjudice to a renewal of the same, the défendant has not waived 
his privilège, and can assert it in the United States circuit court with the same 
force and effect as if the suit had been brought and the motion made there 
in the ârst instance. 

Thèse were two suits begun in the state court, and removed to this 
court. The summons in eaeh case was served on the défendant per- 
sonally at Milwaukee on the twenty-eighth day of October, 1885. Be- 
fore the removal of the cases to this court the défendant appeared 
specially therein, and moved to set aside the service of the summons 
in each action on the ground that be was a member of congress, and 
at the time of such service was on his way from his résidence in Cali- 
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fomia to Washington for the purpose of attending tbe next ensuîng 
session of congress. The motion was overruled by the state court, 
but without préjudice to the right of the défendant to renew the motion 
in that or any any other court in which the cases should be thereafter 
pending. Thereupon the défendant, thereafter appearing in the cases 
for the purpose only of removing the same to this court, iiled pétitions 
in each suit for the removal of the same under the act of 1875, and 
the cases were duly removed. A new motion was then made in be- 
half of the défendant to quash the service of the summons in each 
action, upon the same ground as that upon which a similar motion 
was made in th-î state court ; which motion was opposed and argued. 
Affidavits filed in the cases in support of the motion showed that 
at the time of the service of process, and fora considérable time prior 
thereto, the défendant was a member of the congress of the United 
States, having been duly elected thereto as a représentative from the 
Sixth congressional district of the state of California, and that he is 
a résident of the county of Los Angeles in that state. He alleged 
that at the time of the service of process upon him he was on his 
way to the city of Washington for the purpose of attending a session 
. of the house of représentatives, as a member tbereof frora the Sixth 
congressional district of California, and was at the time of such 
service, temporarily in the city of Milwaukee. He furtiier stated,' 
in his affidavit, that he left Los Angeles accompanied by his wife 
and four children, intending to proceed to Washington and there 
secure a suitable place of résidence for himself and family during the 
session, and in time to arrange for and settle his family and house- 
hold affairs there, prior to the date of the commencement of the ses- 
sion ; that during his journey several of his children were ill, and by 
reason thereof he was obliged to stop at several places on his way to 
Washington; and further, that by reason of suehillness he was being 
detained in Milwaukee at the résidence of his brother at the time of 
the service of summons in said actions. Hô further states in his 
affidavit that he started from his résidence in Los Angeles county te 
attend the session of congress only a reasonable length of time before 
the commencement of the session, and such as he considered proper 
and necessary under ail the circumstances connected with the proper 
discharge of his duties as a représentative in congress, and was pro- 
ceeding on his way to attend the session without any unreasonable 
or unnecessary delay. 

The affidavit of George C. Markham, brother of the défendant, 
stated that on the twenty-eighth day of October, 1885, when the 
summons was served, the défendant, with his wife and children, was 
stopping with him, and that at that time, and for some time prior 
thereto, the defendant's children were ill, and that by reason thereof 
the défendant was detained in Milwaukee on his way to the city of 
Washington with his family for the purpose of attending a session of 
the congress of the United States, 
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It was also shown by affidavit that the nsual time reqnired io go 
from Milwaukee to Washington does not exceed two days ; that the 
time required to corne from Pasadena, the résidence of the défend- 
ant in Los Angeles county, California, to Milwaukee, does not exceed 
six days; and that the time required to travel between Pasadena 
and Washington does not exceed 11 days. 

An afïidavit made by the plaintiff stated that for 10 years prior to 
1878 or 1879 the défendant was a résident of Milwaukee; that in one 
of the years named he changed his place of résidence to the state of 
California ; that prior to the service of the summons upon him in 
thèse cases congress had not been in session since March 4, 1885, 
and that the next session did not convene until December 7, 1885 ; 
that at the time of the service of the summons the défendant had 
more than abundant time to return from Milwaukee to his résidence 
in California, and, after remaining there over two weeks, to start 
therefrom and arrive at Washington three weeks before the meeting 
of congress ; that for at least seven days before the service of the 
summons, and until November 2, 1885, he was in Milwaukee visiting 
his friends and relatives, and, as the déponent was informed and be- 
lieved, had spent some time in October hunting deer in the northern 
woods of this state; that the direct route from the defendant's rési- 
dence in California to Washington does not inelude the city of Mil- 
waukee. And it was alleged, upon information and belief, that at the 
time of the service of process upon the défendant, and for some time 
thereafter, he was traveling about and visiting sundry places before 
going to Washington to attend the session of congress; and that when 
he left Los Angeles with his family he did not intend to go direct 
to Washington, but intended to stop on his way at Milwaukee, to 
visit friends and relatives at that place. 

Supplemental affidavits were filed after the argument of the mo- 
tions. An affidavit of the défendant stated that when he left Cali- 
fornia with his family, his family physician deemed it hazardous on 
account of the tender years of the children to go from California to 
Washington without change and rest, and therefore advised stop- 
ping in Kansas and Wisconsin until about the first of November. He 
stated further that the shortest time for traveling from Pasadena to 
Washington is six days and six nights, and that owing to his ownim- 
paired health it was necessary for him to take every précaution to 
prevent sickness; that he remained in Topeka, Kansas, two days, 
leaving his wife and children with a relative there while he proceeded 
to Chicago, and, remaining there one day, he reached Milwaukee Oc- 
tober 9th ; that the following day he went to the hunting camp of 
his brother in the northern part of the state, intending to remain 
there until his family reached Chicago; that, owing to sickness and 
delay, his family did not reach Chicago till about October 21st, when 
he met them there, and on the following day took them to the resi- . 
dence of his brother in Milwaukee; that his two youngest children 
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were seriously ill, and remained bo for several days, and that as soon 
as they recovered, and on November 2d, he and his family proceeded 
to Washington, where it was necessary for him to be at the earliest 
moment to get his family settled, and prépare for the work of the 
coming session. 

The affidavits of E. B. Brown, a practicing physician in Milwau- 
kee, stated in substance that he attended the family of the défendant 
professionally on the twenty-ninth, thirtieth, and thirty-first days of 
October, 1885; that two of the children were ill; that he was in- 
formed that they had been ill for several days; and he states that 
when he visited them they were too ill to travel. and ought not to 
hâve traveled in the condition they were in; that he advised the de- 
fendant not to leave Milwaukee until they were in better health; fur- 
ther, that the illness of said children did not appear to be serious, 
and that when he made his last visit he advised the défendant that 
in a few days the children would probably be well enough to proceed 
to Washington without material injury to their health. 

The plaintifï also made a further affidavit in whioh he stated that 
he met the défendant in Milwaukee on the twenty-seventh day of Oc- 
tober, 1885, and that thé défendant made certain statements to him 
in relation to the health of his family, and also that he had been vis- 
iting and hunting with his brother a week or 10 days in northern 
Wisconsin. It was also alleged in the affidavit that on the twenty- 
sixth and twenty-seventh of October the défendant and his wife were 
visiting stores and shops in Milwaukee. 

Wells, Brigham é Upham, for plaintifif. [James G. Jenkins, of 
counsel.) 

Markham é Noyés, for défendant. 

Dybr, J. Upon the présentation of facts thus made, the question 
to be decided is, was the défendant exempt from the service of civil 
process on him at the time the summons in each of thèse actions 
was served ? Two propositions are involved in the considération of 
this question : First, does the privilège from arrest specified in sec- 
tion 6, article 1, of the constitution of the United States include a 
privilège from the service of civil process? Second, if it does, to 
what extent in period of time, with référence to going to and return- 
ing from the discharge of public duty, may the privilège be invoked? 

1. Section 6, art. 1, of the constitution of the United States pro- 
vides that représentatives "shall, in ail cases, except treason, felony, 
and breach of the peace, be privileged from arrest during their at- 
tendance at the session of their respective houses, and in going to 
and returning from the same." 

In Juneau Bank v. McSpedan, 5 Biss. 64, it was held that a non- 
resident défendant, coming within a state for the purpose of defend- 
ing his suit, cannot be legally served with process in another suit ; 
and Judge Miller, in the opinion, says: "In England the privilège 
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from arrest bas always been construed to înclude the service of a 

Bummons. So in this country from an early period." 

In Atchîson v. Morris, 11 Biss. 191, S. C. 11 Fed. Eep. 582, Judge 
Dkummond, on a review of the cases, held, in accordance with the 
rule established in New York and Fennsylvania, that as to a witnesB 
the privilège extends to freedom from the service of civil process, and 
is not to be limited, as is held in some cases cited in the opinion, to 
freedom from arrest. It is observed by Judge Detjmmond, in decidîng 
the question before him, that in the fédéral courts the weight of au- 
thority seems to be in favor of a more libéral view of the subject than 
is taken in some of the state courts. See, also, U. S. v. Bridgynan, 9 
Biss. 221 ; Brooks v. Farwell, 4 Fed. Eep. 166. 

In Gyer's Lessee v. Irwin, 4 Dali. 107, decided in 1790, it was held 
that "a msmber of the gênerai assembly is undoubtedly privileged 
from arrest, summons, citation, or other civil process during his at- 
tendanee on the public business confided to him." 

In Bolton v. Martin, 1 Dali. 317, it was adjudged that a member 
of the state convention, which assembled in Philadelphia to consider 
the constitution of the United States, was privileged from the service 
of a summons or arrest during the session, and for a reasonable time 
before and after it. This décision was before the ratification of the 
constitution proposed for the government of the United States by the 
fédéral convention. The opinion of the court reviews the old lawon 
the subject, and it is there said that "upon an attentive perusal of 
the statute of 12 & 13 Wm. III., no other authority will be wanting 
to show what the law was upon this subject before the passing of 
that act. From the whole frame of that statute it appears clearly to 
be the sensé of the législature that before that time members of par- 
liament were privileged from arrests and from being served with any 
process out of the courts of law, not only during the sitting of par- 
liament, but during the reeess, within the time of privilège, which 
was a reasonable time eundo and redeundo." In the same case the 
court, referring to a citation from Blackstone's Commentaries, 165, to 
the effect that a member of parliament might be sued for his debts 
though not arrested, during the sitting of parliament, says : 

"This will appear to be expressly confined to actions at the suit of the king 
under a particular provision in the statute of William III., and by the strong- 
est implication shows that it could not be done at the suit of a private per- 
son." 

Eeference is then made to another passage from Blackstone, where 
he says : 

"Neither can any member of either house be arrested or taken into custody, 
nor served with anp process of the courts of law, * * * without a breach 
of the privilège of parliament. " 

In a nbte to this case it is said that — 

"In the case of V. 8. v. Edme, 9 Serg. & K. 147, the court said that the 
privilège of protection ' has extended itself in process of time to every case 
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wîiere the attendance was a duty in conducting any proceedings of a Judîcial 
nature;'' and the case in the text shows that the privilège extends to protect 
ail persons^engaged in public business of a législative character from the 
service of a summons as well as from arrest. To the same effect (in the case 
of suitors) is Miles v. McCullough, 1 Biu. 77." 

In Parker v. flotchkiss, ' Wall. Jr. 269, it was held that a suitor 
in court residing without the circuit is privileged from the service of 
a summons; overruling the case of Blight's Ex'r v. Fisker, decided 
by Judge Washington in 1809, (1 Pet. C. C. 41,) in which this 
privilège was limited to exemption from arrest. Parker v. Hotchkiss 
was decided by Judge Kanb, whose opinion was concurred in by Mr. 
Justice Gbier and Chief Justice Tanby. 

In Gentry v. Griffith, 27 Tex. 461, it was decided that members of 
the législature are not privileged against service of citation in civil 
suits by virtue of the provision in the constitution of the stategrant- 
ing an immunity from arrest to such members during the session of 
the législature, and whiie going to and returning from the same. 
' In Case v. Rorahacher, 15 Mich. 537, it was held that there is no 
gênerai exemption from the service of process without arrest, merely 
because a party is attending court awaiting the trial of a case. This 
case appears to be in antagonism to Juneau Bank v. McSpedan, 
Brooks V. Farwell, and Parker v. Hotchkiss, ubi supra, and to Larned 
v. Griffin, 12 Fed. Kep. 590, which is an instructive case inits colla- 
tion of the authorities. 

In Doty V. Strong, 1 Pin. 84, the question was whether the privi- 
lège from arrest guarantied by the constitution of the United States 
to members of congress extended to delegates from the territories ; 
and if so, whether it was not only a privilège from arrest, but also 
from trial. The affirmative of both of thèse propositions was there 
adjudged, and the court, speaking by Mr. Justice Millee, in passing 
upon the questions, uses this language : 

"In order to render this provision [meaning section 6 of article 1 of the 
constitution of tlie United States] available to the extent of its necessity, it 
will not do to construe the words ' privilège from arrest ' in a confined or lit- 
eral sensé. A libéral construction must be given to thèse words upon prin- 
ciple and reason, It is just as necessary for the protection of the rights of 
the people that their représentative should be relieved from absenting him- 
self from his public duties during the session of congress for the purpose of 
defending his private suits in court, as to be exempt from imprisonment on 
exécution. If the people elect an indebted person to represent them, this con- 
struction of the constitution must also be made to protect his rights and in- 
terests, although it may operate to the préjudice of his creditors; but the 
daims of the peuple upon his personal attendance are paramount to those of 
individuals, and they must submit." 

In Aiiderson v. Rountree, 1 Pin. 115, the subject was more thor- 
oughly reviewed and considered, référence upon the question of priv- 
ilège being made to 5 Bac. Abr. 018, Tidd, Pr. 257, and 1 Dunl. Pr. 
92, and to the principal adjudged cases then estant, and it was held 
that the privilège from arrest secured to members of the législative 
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assembly not only exempted their persons from actual arrest, but also 
from suit or any civil process which might interfère with their public 
duties during the continuance of their privilège. 

Thus it will be seen that the décisions are not entirely harmonious 
upon the question of the extent of the privilège in question; but it 
has been the law in this jurisdiction from territorial times that the 
privilège in such a case as that at bar extends to exemption from 
civil process, with or without actual arrest; and in the absence of 
more authoritative exposition of the conatitutional provision from the 
suprême court of the United States, I shall hold that under that pro- 
vision, the défendant, as a member of the congress of the United States, 
was entitled to exemption from service of process upon him, although 
it, was not accompanied with an arrest of bis person, provided the 
privilège was in force at the time of such service. 

2. This brings us to the second proposition involved, namely : Was 
the défendant, when served with process, "going to" the capital to attend ; 
a session of the bouse of which he was a member, within the mean- 
ing of the constitutional provision ? No fixed time is prescribed by 
the constitution during which, before and after the close of the ses- 
sion, the privilège in question shall extend. The clause is : "During . 
their attendance at the session of their respective houses, and in go- 
ing to and returning from the same." It would be a superfluous 
task to go into ail the old law on this subject as it once existed in 
England, when members of parliament were allowed prescribed periods 
of exemption from arrest, before and after sessions of parliament. An 
exhaustive review of the law, and of the English authorities, may be . 
found in the case of Hoppin v. Jenckes, 8 R. I. 453, and nothing can 
be profitably added to what is there said on the subject. In Cush- 
ing's Law and Practice of Législative Assemblies, at section 582, it 
is said : 

"In the fédéral government, and in many states, members are privileged 
while going and returning merely, witliout other limitation oftime. Where 
tlie duration of the privilège is thus stated, members are entitled to a reason- 
able, or as it was expressed by the house of commons, on occasion, a conven- 
ient time t'or going and returning. Thus they are not obliged at the close of 
the session to set ont iminediately on their return home, but may take a rea- 
sonable time to settle their private affairs, and prépare for the journey; nor 
will tlie privilège be forfeited by reason of some slight déviation from the 
most direct road. " 

The Manual of Parliamentary Practice, published by authority of 
the house of représentatives in 1860, states the rule thus: 

"The time necessary for going to and returning from congress notbeing. 
defined, it will of course be judged of in every particular case by those who 
will hâve to décide the case. While privilège was understood in England to 
extend, as it does hère, only to exemption from arrest, eundo morando et 
redeundo, the house of commons themselves decided that a convenient time 
was to. be understood. 1 Hats. 99-100. Nor is the law so strict in point of 
time as to require the party to set out immediately on his return, but allows 
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himtime to settle his private afEairs, and to prépare for his journey, anddoea 
not even sca,n his road very nicely, nor forfait Iiis protection for a little dévia- 
tion from tliat which is most direct, some necessity perhaps constraining liim 
todoit. Str. 986-987.» 

Such, also, is in substance the language of Judge Stoky, in hia 
work on the Constitution, § 864. As a resuit of the authorities that 
bear on the question, it is held, in Hoppin v. Jenckes, supra, that the 
privilège from arrest of a member of oongress is limited to the con- 
tinuance of the session, and to a reasonable time for going and re- 
turning; and this is now the law in this country. What is a rea- 
sonable time for "going to and returning" from the seat of government 
must dépend upon circumstances, and may be difficult to détermine. 
The observations of Judge Stoey, that the law does not sean the road 
which the member may take in his journey very nicely, nor forfeit 
his protection for a slight déviation from the route which is most di- 
rect, nor, it may be added, measure witli précision the time abso- 
lutely necessary for going to or returning from the capital, furnish a 
]U8t iand sensible test in considering the question. To entitle the dé- 
fendant to the privilège hère invoked, he must hâve been in good 
faith on his way to the seat of government to enter upon the discbarge 
of his public duties; that must hâve been the primary object of his 
journey. He must hâve left his résidence in California with the in- 
tent of then going to Washington to take his seat in the congress to 
which he was elected, and the time taken for the journey must hâve 
been reasonable. He had a right, without forfeiture of his privilège, 
to set out from his résidence at such time before the session should 
open as would enable him conveniently to establish his quarters, and 
settle his family and household affairs at the capital, and also, I 
think, to enable him to inform himself as a new member regarding 
pending législation, so that he might enter advisedly upon the dis- 
charge of his duties. A slight déviation from the usual route for rest, 
convenience, or because of family sickness, ought not to cause a loss 
of his privilège, if such déviation was but an incident to the princi- 
pal journey. Nor ought the duration of the privilège to be strictly 
measured by the exact number of days, with the présent facilities for 
travel required for a journey from bis résidence in California to 
Washington. At the same time, his privilège could not and ought 
not to avail him if the déviation was équivalent to an abandonment 
-of the original journey for purposes of pleasure or family visiting. 
If, when he left his home in California, his intention was to make a 
journey, not to Washington but to Milwaukee, there to spend an in- 
definite time visiting relatives, and tlien to go from Milwaukee to 
Washington after such prearranged delay at the former place as, 
would still enable him to arrive at the capital in reasonable time to 
enter upon his public duties, so that it might be fairly said that the 
object of his journey at the time he set out upon it was not then to 
go to the capital, but elsewhere, it is clear that while in Milwaukee 
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he could not assert the constitutional privilège of exemption from ar- 
rest or service of process. 

Applying thèse principles to the facts as bere présentée!, I am of 
the opinion that the défendant was privileged from the service of pro- 
cess upon him in thèse cases. It is évident that when he set ont with 
his family from Pasadena, bis intended destination was Washington. 
The primary object of the journey was to go to the capital to prépare 
for and enter upon bis duties as a member of congres». He had a 
right to exercise a reasonable judgment in connection with the settle- 
ment of his family in Washington, as to the time required for the ac- 
complishment of his primary purpose, with its necessary incidents. 
It cannot be said from the facts shown that bis destination was Mil- 
waukee. It is évident that the health of his family to a large extent 
controUed his movements. Under the eircumstances, bis déviation 
from the direct route was not such as to justify an inference of abandon- 
ment of the original journey or its primary object. His privilège, in 
view of ail the facts shown, ought not, I tbink, to be adjudged forfeited 
by such déviation, nor ought the court to measure with mathematical 
accuracy the days and hours required by the most rapid course of 
transit to travel from Pasadena to Washington. In short, the de- 
fendant was in good faith on bis way to the seat of government to 
enter upon bis public duties as a member elect of the forty-nintb con- 
gress when the process in thèse cases was served upon bim. His dé- 
viation to Milwaukee was but an incident in the journey, and seems 
to bave been occasioned by eircumstances which made the déviation 
justifiable if not absolutely necessary. He was therefore entitled to 
the protection of bis privilège. 

The défendant, having appeared specially in the state court both 
in bis motion to set aside the service of the summons in thèse cases 
and in his application for the removal of the cases to this court, and 
the motion made in the state court having been denied without préju- 
dice to a renewal of the same, the défendant has not waived his priv- 
ilège, and can assert it bere with the same force and effect as if the 
suits had been brought and the motion made in this court in the first 
instance. Atchison v. Morris, supra; Harkness v. Hyde, 98 U. S.. 
476; Sanderson y. Ohio Cent. B. é 0. Co., 61 Wis. 609; S. C. 21 N. 
W, Kep. 818. 

Motion to set aside tbe service of sammons granted. 
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Cahn and others v. Qtjng Wah Lung and others. 
(Oireuit OouH, D. Oalifomia. August 17, 1886.) 

1. CosTS— Déposition— When Allowable— Rev. St. §§ 833, 824— Voluntabt 
DisMissAi, OF Suit. 

Where a suit is voluntarily diamisséd by thé complainant, without a submis- 
sion or hearing, on a settlement of the case at complainant's costs, with con 
sent of the défendant and the attorneys of both parties, the solicitor's fee» 
for taking dépositions are not allowable, under Rev. St. §§ 833, 834. 

3. Samb— Spécial Agrbembnt— Solicitor's Febs. 

Where a settlement between parties to a suit stipulated that the complain- 
ants were not to be charged with the defendant's costs or expenses, and the 
defendant's attorney, being présent, did not object, the subséquent filing of 
a cost bill against said complainants for defendant's solicitor's fées is a vio- 
lation of the agreement. 

8. Samb— Clerk's Fbbs— Whbn Chargeablb. 

Clerk's fées are a proper charge under a decree dismissing a case at com- 
plainant's costs. 

Appeal from Taxation of Costs. 
M. A. Wheaton, for plaintiffs. 
John L. Boom, for défendants. 
Before Sawyeb, circuit judge. 

Sawïer, J. The item of $20, solicitor's docket fées, cornes clearly 
■within the case of Mercartney v. Crittenden, 24 Fed. Kep. 401, and 
Wooster v. Handy, 23 Fed. Eep. 49, deeided by Mr. Justice Blatch- 
FOBD on the circuit, therein cited, the suit having been voluntarily 
dismissed by complainant, without a submission or hearing, with con- 
sent of défendant on a settlement of the case. Those rulings will be 
adhered to in this court till overruled by the suprême court. The 
item must, therefore, be rejected. 

The suit was dismissed, as appears by the final decree, on motion 
of M. A. Wheaton, soliciter for complainant, at complainant's costs ; 
and by référence to the order for a decree entered in the minutes of 
the proceedings of the court, on May 6, 1886, in pursuance of which 
the final decree was entered, it appears that the case was ordered to 
be dismissed at complainant's costs, "on motion of M. A. Whea- 
ton, Esq., solicitor for complainants ; John L. Boone, Esq., solicitor 
for the respondent, being présent, and consenting thereto." Thus, 
the case appears by the record to hâve been dismissed before coming 
to a hearing, on motion of complainant's solicitor, with the consent 
of defendant's solicitor. There having been no hearing, the déposi- 
tions taken were not introduced in évidence. The solicitor's fées for 
taking dépositions are only allowed for "each déposition taken, and 
admitted in évidence." Eev. St, § 824. And no other compensation 
than provided for is to he taxed. Section 823. 

A déposition taken might be suppressed for some irregularity, or 
a déposition, after having been taken, might not be put in évidence, 
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'or the reason that it may hâve become unnecessary, or not beiug of 
sufficient importance to make it material, or for some other cause, 
eatisfactory to the party taking it. Where the déposition is not put 
in évidence, under such circumstances, I apprehend that the solicitor 
causing it to be taken would not be entitled to the statutory fee for 
taking it. So, if for any other sufficient reason the déposition taken 
is not admittted in évidence by the court upon the trial of a case, 
it seems to me not to be within the provisions of the statute allowing 
the fee to the party taking it, such fee being allowed only for a dépo- 
sition, "taken and admitted in évidence, "in a cause." The déposi- 
tion in this case was not in fact admitted, or used, or offered, in évi- 
dence ; and for reasons hereinafter stated ; and they are not literally 
within the terms of the statute. 

Where a défendant bas been put to the trouble and expense of tak- 
ing a déposition material to bis case, it may be that he ought to hâve 
this item of bis fées allowed, if he is no party to the exclusion, and 
the plaintifî abandons bis case without the acquiescence of the de- 
fendant, by voluntarily dismissing it. In such case the action of the 
plaintilï bas occasioned the incurring of the labor and expense. 

But in this case the record shows that, after the dépositions had 
been taken, défendant, by bis solicitor, consented to the dismissal, 
and this action obyiated any necessity for the use of the dépositions. 
Défendant and bis solicitor, therefore, appear to bave been consent- 
ing parties to the dismissal. 

The uncontradicted afifidavit on behalf of complainants shows that 
the case was dismissed in pursuance of a settlement between the par- 
ties, upon an agreement that défendants should pay complainantâ a 
certain amount of money ; that complainants should dismiss the suit; 
that complainants should give défendants a license to use the pat- 
«nted invention; and that it was distinctly understood and agreed 
that the amount of money which défendants were to pay the com- 
plainants was to be the net amount, clear of any and ail the defend- 
ant's costs or expenses; that the filing of the présent cost bill is a vio- 
lation of this agreement; and that complainant bas fully carried out 
the agreement. The défendant, then, is not entitled on bis own ac- 
■count to recover this fee. The defendant's solicitor does not deny 
this allégation, but allèges that the settlement was made by the par- 
ties themselves, with bis knowledge, however, and he simply, without 
taking part, did not interfère ; that the costs of solicitors belonged to 
him, and défendant could not waive them. He does not claim to 
bave niade any objection to the settlement, or the terms, at the time, 
and, although présent and aware of the proceeding when the order 
for a decree was made, he neither formally assented nor dissented. 
Upon this state of facts, I think the clerk was justified in inferring 
ibat he assented, as recited in the order; and, if not, that the mis- 
take is one of which the solicitor bas no rigbt to complain, as he did 
mot himself see that the order was properly entered. Had the facts 
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ai the time been called to the. attention of the court, the deoree wonld 
bave beQu made witbont costs. Notbîng having been said about tbe 
settlement, or its terms, and tbe complainant baving moved to dis- 
miss tbe bill, tbe clerk, very properly, inferred tbat the dismissal, as 
is usual in sucb cases, was at complainant's costs. 

Under the circumstances, I think this item of costs should not be 
allowed, and it is rejected. 

The only other item excepted to is the clerk's fées. The ground of 
objection is, that, the case having been dismissed by tbe consent of 
both parties, it was presumably settled, and no costs ought to bave 
been adjudged against complainant. But the order is, in fact, for a 
decree of dismissal at complainant's cost, and the decree signed by 
the judge, and enrolled, calls for costs. The term has passed, and, if 
tbere is any mistake in this particular, there is notbing in the record 
to amend by, and it is too late to correct it. It is made the duty of 
solicitors, by rule of court, to draw tbeir orders. The very object of 
tbe rule is, to secure a correct record. If the solicitors leave tbese 
duties to the clerk to perform, they should see that ail orders and de- 
crees in tbeir cases so drawn by tbe clerk are correctly entered. If 
either side bas suffered from this neglect, it is their own fault. 

The clerk's fées are allowed, as they are a proper charge under the 
decree, as entered. Possibly, upon a proper application and a satis- 
factory showing, the decree for this item may be ordered satisfied. 
But the amount is small, and hardly wortb the efifort, and it is not 
necessary to décide the point now. 



Bankeks' & Merohants' Tel. Co. ». Chicago Oabpet Co. and others. 

(Circuit Court, JV. 2). Illinois. July 36; 1886.) 

Attachmbnt— Liens— Priobitt—Sutts Bemovbd prom Statb Cottet.' 

Where A défendant removed into the fédéral court several attachment suits 
commenced against him by several plaintiils in two state courts, held, that 
the rule of distribution and of the priority of the liens would be the same as 
it would hâve been had judgments been entered in the state courts. 

Exceptions to Eeport of Master of tbe Court on tbe nature, estent^ 
and order of priority of several liens. 
J. R. Doolittle, Jr., for complainant. 
Jas. L. High, for receiver. 
L. W. Perce and A. M. Pence, for McGinley. 

Blodqett, J. Tbe bill in this case was filed September 29, 1884, 
stating, in substance, that complainant was the owner of, and con» 
trolling and operating, certain Unes of telegraph ; that complainant 
had become insolvent, and was unable to pay its debts in full; thai 
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divers of its creditors had commenced suit by writs of attaoliment, 
and otherwise, in courts of Cook county and elsewhere, and caused 
levies to be made upon tbe Unes and property of the complainant; 
and tbat there was danger that the property would be disintegrated 
and destroyed for the public purposes for whicb said lines were 
erected unless a receiver was appointed, and the property taken into 
the charge of a compétent court, where the same could be conserved 
for the benefit of the creditors, and sold as an entirety in such a way 
as would enable it to produce the most money for those interested. 
A receiver was appointed according to the prayer of the bill, and the 
property has since been in the bands of a receiver of this court, and 
operated as an entirety for the benefit of the creditors. 

Several cross-bills bave been filed, and steps taken by varions 
creditors to assert their rights in the premises; and, on the applica- 
tion of the receiver, a référence has been had to one of the masters 
of the court to inquire and report to the court the liens existing upon 
the property, and the order of priority of such liens ; and in pursu- 
ance of such référence a hearing has been had before the master, and 
a report filed finding the nature and extent of the liens upon the 
property, and the order of their priority. To this report varions ex- 
ceptions bave been filed, involving mainly the question of the extent 
and priority of the liens of divers attaching and judgment creditors. 

It appears from the master's finding of facts that Dennîs, Long & 
Co., in August^ 1884, commenced a suit in the circuit court of Cook 
county by summons, returnable to the September term of said court 
for the year 1884; that James McGinley commenced suit by attacb- 
ment in the same court on the first of September, 1884, returnable 
to the September term of said court, and this writ of attacbment, on 
the first of September, was served by the sherifif of Cook county by a 
levy upon ail the telegraph lines and property of the company situated 
in Cook county; that James W. Brennan brought suit by summons 
in the superior court of Cook county, returnable to the October term, 
1884, and that on the second of September, 1884, be sued out a writ 
of attachment in aid of bis said suit, returnable to the said October 
term ; that Austin G. Day, the fifteenth of September, 1884, com- 
menced suit by writ of attachment in the superior court, returnable 
to the October term of said court; that B. 0. Ayer commenced suit 
on the same day by attachment in the superior court, returnable to 
the October term of the said court; and that day brought a further 
writ of attachment in the superior court on the twenty-fourth of Sep- 
tember, 1884, returnable to the October term of said court. 

It further appears that ail thèse attachments issued subsequently 
to that of McGinley were executed by levying on the same property 
levied on under the McGinley attachment. It also appears that ail 
thèse suits were removed by the complainant from the state courts 
in whicb they were commenced to this court; and that on October 
29, 1884, judgment was rendered in favor of Dennis, Long & Co. for 
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$6,227.15, and costs; and that on October 31st jadgment waa ren- 
dered in favor of McGinley for $15,610 and costs; and on the eame 
day in favor of Day for $26,646.08 and $21,402.17, and costs, and in 
favor of Ayer for $1,672, and costs, — ail said judgments being ren- 
dered at the same time. 

It was contended on the part of McGinley that, although the judg- 
ments in thèse several suits were ail rendered iu this court at the 
same term, and within a very short time of eaeh other, yet the 
McGinley suit having been commenced in the circuit court, returna- 
ble at the September term, which was the third Monday of Septem- 
ber, while the other attachments were ail issued from the superior 
court of Cook eounty, and not returnable until the last day of Octo- 
ber, therefore the McGinley judgment was a prior lien, and must be 
fii-st paid in fuU before the other attachment or judgment creditors 
can receive anything from the proceeds of the property; while it was 
contended on the part of the other attaching creditors that the re- 
moval of the cases to this court, and the rendition of judgment upon 
them at the same term, puts them on an equality, and that they 
should share pro rata in the proceeds of the property, 

The master found in accordance with the latter proposition, and 
held that the judgments were of equal priority, and should share pro 
rata. To this finding McGinley has, by his counsel, excepted, and 
the main contention in the case centers around this finding. 

The questions in controversy arise upon the true construction to 
be given to the statute of Illinois in référence to the priorities of at- 
taehing judgment creditors, and theeffect upon such priorities of the 
removal to the fédéral court of a suit commenced in the state court 
by attachment. 

Section 37, c. 11, Eev. St. III., provides: 

"Ail judgments and attachments against the same défendant, returnable 
at the same term, and ail judgments and suits by captas or attachment 
against such détendants recovered at that term, or at the term when the 
judgment on the flrst attachment upon which judgment shall be recovered is 
rendered, shall share jp?'o rata, according to the amount of the several judg- 
ments, in the proceeds of the property attached." 

Section 4 of the aot of congress of March 3, 1875, providing for 
the removaKof causes from the state to the fédéral court, provides: 

"When any suit shall be removed from the state court to the circuit court 
of the United States, any attachment or séquestration of the goods or estate 
of the défendant in such suit in the state court shall hold the goods or estate 
so attached or sequestered, to answer the final judgment or decree, in the 
same manner as by law they would hâve been held to answer the final judg- 
ment or decree had it been rendered by the court in which that suit was com- 
menced." 

It will be seen that the state statute makes no provisions for the 
relative rights of creditors who hâve brought suits in différent courts 
returnable at the same term, as the terms of many of the state courts 
are coïncident; nor do I find that any adjudication has been had in 
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the sapreme court of this state conceruiug the relative righta of sach 
creditors. I mnst assume, however, tbat tbe familial) principle of 
law would control in such a case : that the court which first, by it9 
process, got jurisdiction and control of the property, would assert and 
main tain the priori ty of right of its attaching creditors; and such, it 
was stated on the argument, is the rule acted upon in courts of record 
of Cook county having co-ordinate jurisdiction. 

It appears from the admitted facts in this case that McGinley 
commenced his suit in the circuit court of Cook county, on the first 
day of September, by issuing out a writ of attachment, which waa 
served on that day by a levy upon the property now in question. 
This writ was returnable on the third Monday of September, which 
was the first day of the September term; aud it seems to me that tbe 
circuit court of Cook county, having acquired jurisdiction by the issue 
of the first writ of attachment, and the first levy returnable at the 
earliest day, must be held to bave acquired a prior right to this prop- 
erty ; and that when, by an act of the défendant, ail thèse cases were 
removed into this court, they came to this court with their priorities 
fixed, and it was the duty of this court to adjust the respective riglits 
of the parties according to those priorities. The master bas found 
by bis report that the effect of removing the cases to this court, 
under the act of congress, is the same as if thèse suits had ail been 
removed by change of venue under the state laws into our state court, 
and judgments had then been rendered in ail the suits at the same 
term ; and that the statute of Illinois providing that creditors whose 
attachments are returnable at the same term of court, and other 
creditors who bave brought suits without attachment, where their 
judgments are rendered at the same term of court with the attach- 
ment suits, shall share pro rata in the proceeds of the attached prop- 
erty, contrôla the rights of the parties in this case, andvirtually puts 
ail thèse judgment creditors upon the same footing. I do not think 
the analogy between tbe effect of changes of venue under the state 
practice and the removal of cases from the state to the fédéral courts 
so close as to make the argument drawn from this illustration con- 
clusive. 

It seems to me this court must administer upon the rights of thèse 
parties in substantially the same way as it must be presumed they 
would bave been determined had the cases remained in tbe state 
courts, wbere they were respectively commenced. McGinley would 
hâve been held by the circuit court of Cook county to bave had a prior 
right over any of the other attaching creditors whose suits were com- 
menced in tbe superior court. Wbether Dennis, Long & Co., who had 
commenced their suit by summons in the same court, returnable at the 
same term with McGinley's attachment, would bave shared with Mc- 
Ginley, would dépend upon wbether they obtained their judgment at 
the same term with McGinley. As no défense was interposed in 
either the Dennis, Long é Co. or McGinley Case in this court, this 
v.28F.no.7— 26 
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court mnst, I think, présume that there would ha-ve been no défense 
in either case<if they bad remained in the state court; and therefore 
that Dennis, Long & Co. would hâve obtained their judgment at the 
same time and term that McGinley did, and hence they would hâve 
had a lien co-equal with that of McGinley; and, as I hâve already 
said, I think the circuit court of Cook county would hâve asserted 
and insisted upon the priority of thèse two creditors as against sub- 
séquent attaching creditors in another court, returnable at a later 
term. I am therefore of opinion that the exceptions of McGinley to 
the findings of the master should be sustained, and that McGinley 
and Dennis, Long & Co. should be held to hâve a prior ciaim upon 
the proceeds.of the property to that of the other creditors named. 

It further appears from the proof that the judgments of James W. 
Brennan, Dennis, Long & Co., Ayer, and Day hâve ail been pur- 
chased by Edward S. Stokes, and that Stokes is now the holder of the 
Day judgments, and Louis Adler is the holder of the Brennan and 
Ayer judgments; that Stokes was a large holder of receivers' certifi- 
cates that had been issued by the receivers of the complainant, who 
were appointed by one of the courts in the city of New York; and 
that Stokes made the purchaseof thèse judgments for the purpose of 
protecting his receivers' certificates. It also appears that Stokes, in 
purchasing thèse judgments, paid something less than their face; 
but it is not neoessary, for the purposes of the case, at this time, to 
détermine whether Stokes should be allowed to share in the proceeds 
of a sale of the property on the basis of the total amount due on thç 
judgments or the amount he paid for them. 

It also appears from the master's report that the complainant 
Company was the lessee of the line of the Board of Trade Tele- 
graph Company extending from the city of Chicago to the city of St. 
Louis, and that said line has been opôrated as part of the lines of 
the complainant company by the feceiver of the court sinoe his ap- 
pointment. One of the shareholders of the Board of Trade Telegraph 
Company appeared before the master, and insisted that the rental due 
that company from the complainant should be a prior claim upon the 
proceeds of the property when sold. But inasmuch as the Board of 
Trade Telegraph Company has made no such claim in its own name, 
although its aceredited attorney has appeared in this case represent- 
ing other interests, but has not insisted on this claim, and inasmiich 
as the master has found it is not a preferred claim, I am not disposed 
to disturb the finding of the master in this respect. 

An order may therefore be entered overruling ail exceptions to the 
master's report, and confirming the same, except the exception filed 
on behalf of McGinley; and the master's report is so far modified as 
that the judgments of McGinley and Dennis, Long & Co. are held to 
be prior olaims, to be paid in full before either of the other judgments 
are paid. 
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Alexandeb and others v. MoNeab. 

(Oùrcuit Court, D. Galifornia. August 16, 1886.) 

1. Abbitkation — BNFORcma Awards — Degree op Cbbtaiktt BBQinBBD — 

JUDGMBNT. 

Judgment cannot be rendered on an award which does not flx with certain ty 
the amount to be paid, or give précise daM from which the amount can be 
ascertained. 

2. Samb — Abbitbators— Uncertaintt in Awakd— Evidence. 

Arbitrators cannot be called upon for the purpoae of explaiuing anything 
vague and uncertain in their award. 

W. s, Goodfellow, for plaintiffs. 
Eugène N. Deuprey, for défendant. 
Before Sawyer, circuit judge. 

Sawyee, J. This is an action on an award, made by arbitrators 
in Liverpool, to recover the amount of the award, because the sound 
portion of a cargo of wheat, purchased afloat by plaintiffs from de- 
fendant, did not coma up to the standard as to quality called for by 
the contract, and because another portion was "country damaged," 
that is to say, damaged by being wet, or from some other cause be- 
fore shipment. The contract contained this provision: 

"Should any dispute arise, it is agreed by buyers and seller to leave the 
same to be settled by arbitration, if in London, aceording to tfie seventh rule, 
but If in Liverpool, aceording to tlie eighth rule, indorsed on thla contract: 
and this stipulation to be made a rule of any of the divisions of the high 
court of justice on the application of either contracting party; the arbitration 
to be held in Liverpool." 

For the purpose of this décision, I hâve admitted and considered, 
so far as applicable to the cause of action set out in the eomplaint, 
ail the évidence offered by plaintiffs. From the various correspon- 
dence of thèse parties and their agents, and évidence generally, I 
think it may be fairly found that a dispute arose as to quality and 
grade of the sound portion of the cai'go ; whether and to what extent 
the remaining and unsound portion of the cargo was damaged before 
shipment, and what amount, if any, — this being the ultimate fact in 
dispute, — the seller should repay to the buyers by reason of the al- 
leged defects in the cargo; and that thèse points in dispute were sub- 
mitted to the arbitrators regularly chosen, as alleged in tbe eomplaint. 

It appears from the évidence that the arbitration was held at Liv- 
erpool ; that the parties, by their agents, were présent and heard ; 
and that an àward was made in the words and figures as follows : 
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EXHIBIT E. 
"SiORASD CoBirsLiTra & Co. 
Ikleobaphio Addebss, 
"Ceeam," 

LlTEEPOOL. 

19 Beunswick Steeet, 

LiVERPOOL, 25 April, 1883. 

Contract dated 7 July, 1882, for the cargo of California wheat consisting 
of about 5,000 unita, (of 500 Ibs. each,) quality about equal to No. 1 standard 
crop, 1880-1881. Shipped p. "Irène" from San Francisco to U. K. 
Seller — G. W. N. McNear, Esq., San Francisco. ) • o 
Buyer — ^Messrs. Alexander & Co., London. r "^ M 

Brokers^Messrs. Alexander Bro., San Francisco. ) '^ ^ 

A dispute having arisen under the contract above referred to, and having 
been left to onr décision, we uward tlie buyer the following allowance for in- 
feriority of quality, payable within seven days: 

On the Sound portion of the cargo 2 p. p. 500 Ibs. 

On abt. 88 tons country damaged wheat 15/ *' 

On abt. 27 tons 14 cwt. do. do, 12/6" 

Onaôi. 42ton3 do. do. 10/ '• 

On abt. 81 tons do. do. 5 " 

Arbitrator's fées, - - - £18. 18. 0~\ 'Eichakd Cobnelius. 

Fee for inspection of standard sample, 10. ( A. K. Caroe. 

To be paid by seller. ( Edward Paul." 

£19. 8. Oj 

It is insîsted on the part of défendant, that this award îs void for 
uncertainty, and that no judgment can be rendered upon it for tht^t 
reason; and in this I think défendant correct. The uncertainty con- 
sista in not fixing the amount to be paid with précision, or giving pré- 
cise certain data in the award from which the exact amount can be 
ascertained by arithmetical calculation. That is certain which can 
be rendered certain from the éléments furnished; but the éléments 
in this award are not ail certain. Some of those essential to enable 
the court to détermine the amount of the award are indefinite and 
uncertain. It is impossible to ascertain from the award the exact 
amount that should be paid. According to the award the cargo con- 
sisted, not of "5,000 units of 500 R). each," but "about 5,000 units." 
On "the Sound portion of the cargo," without saying how much it 
is, the arbitrators award 2 p. p. 500 ïb. ;" on "about 88 tons country 
damaged wheat 15/ per 500 Ib.;" on "about 27 tons 14 cwt, 12/6 per 
500 H),;" on about 42 tons 10 p. per 500 ft.; and on abotU 81 tons 
5/ per 500 îb, About 5,000 units or quarter is not the same as 
5,000 units or quarters; and "about 88 tons" is not, necessarily, 88 
tons. It may be more or less than 88 tons, and we do not know 
whether more or less, or how much more or less. Add the several 
numbers representing the damaged wheat together, and we only get 
"about" 238 tons, which subtracted from "about 5,000 units or quar- 
ters" we do not get the amount of the sound portion of the cargo, 
but only ihe prozimate amount of the aggregate of several "abouts." 
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I apprâhend tbat a Liverpool corn merebant, buying a cargo of 
wheat afloat, would pay considerably more for one to be of a specified 
certain grade in quality of No. 1 standard than for a cargo "about" 
No, 1. Tbe use of the word "about," ordinarily, in thèse transac- 
tions, is for the express purpose of giving some margin for excesa 
or deficiency. In this instance of making an award, it may hâve 
been an oversight in the arbitrators not to fix the spécifie amount; 
but, if Bo, we cannot présume the proper amount, but must take the 
award as we find it, and the language used renders the award no less 
uncertain. An award is in the nature of a judgment, and must fix 
the précise amount, so that the judgment may follow the award. 
Who ever saw a judgment for "about five thousand dollars?" How 
could such a judgment be executed? Who would, or could, déter- 
mine how much money must be coUected on an exécution, and when 
enough is collected to satisfy the judgment? It is impossible to as- 
certain from this award, upon which the action is brought, the précise 
Rum for which judgment should be rendered. The exact amount of 
the Sound part of the cargo is not known; neither is the exact amount 
of the several parts damaged in différent degrees, and upon which 
différent amounts of damages are awarded, known. We do not find 
■ in the award the éléments for an accurate calculation or estimate of 
the précise amount for which judgment ought to be rendered. 

"It is arule that awards shall be so plainly expressed as that there 
■may remain no uncertainty as to the manner in which they are exe- 
cuted. Eacb party should not only know what he is to do, but should 
also be able to compel the other to perform what he is ordered to do. 
This cannot be done unless the arbitrators make use of language which 
is intelligible as well to the parties themselves as to those who may 
be called upon to enforce their décision. Although courts bave de- 
parted from the strictness with which awards were formerly exam- 
ined, and which was a reflection on the administration of justice, yet 
they bave not carried their indulgence so far as to dispense with their 
heing certain, at least, to a common intent." Schuyler v. Van Der 
Veer, 2 Gaines, 238. 

"An award is in the nature of a judgment, and must be certain 
and intelligible. It should be in pursuance of the submission, and 
otight to be wholly décisive; for if it doth not détermine the matter, it 
becomes the cause of a new controversy. 1 Bac. Abr. 142, ' Arbit- 
rament and Award, E, 2.' * * *" It is said by Bacon that an 
award "is a judgment, and can only be expounded by itself, without the 
aid of an averment of matters dehors to explain the meaning of the 
arbitrators ; it is necessary that their meaning appear on the face of 
the award." 1 Bac. Abr. 139, "Arbitrament and Award, E, 1." 
Aldrieh v. Jessiman, 8 N. H. 519, 520; Jackson v. De Long, 9 Johns. 
44; Gratz v. Gratz, 4 Eawle, 432, 439; Waite v. Barry, 12 Wend. 
380; Porter v. Scott, 7 Cal. 3.14; Hawkins v. Colclough, 1 Burr. 277; 
Brown v. Hankeron, 3 Cow. 72; Woodward v. Atwater, 3 lowa, 61; 
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SinmffY. Stronff,9 Cash. 560; Hayea v. Bennett, 2 N. H. 422; Jaeob 
y. Ketchcm, 87 Ca\. 197. 

"Wben arbitrators bave once made an award, their office îs at an 
end. They cannot afterwards correct mistakes by a new award, or 
e:£plam it by affidavit. Any construction given to it must rest on 
what is apparently in the original award." Aldrich v. Jessiman, 8 N. 
H. 516; Patton v. Baird, 7 Ired. Eq. 255; Clark v. Burt, 4 Cusb. 
396; Phillips v, Evans, 12 Mees. & W. 309. 

Arbitrators cannot be called upon for the purpose of explaining any- 
thing vague and uncertain in their award. Kingstonw.Kineaid,lWaBh. 
0. G. 450; Ward v. Gould, 5 Pick. 291. But if we go to the testimony 
of tlie arbitrators, introduced under the objection of the défendant, to 
ascertain what they meant by "about" so much of the différent kiuds 
and qualities, as I bave done, we are no better off. The uneertainty is 
as apparent there as in the award. We only find that there was no dis- 
agreement as to the quantities in fact damaged in some way, and at 
some time, but we still find the several quantities of every kind to be 
indefinite, — not so much sound or damaged, but "about" so much, as 
in the award. If there was no dispute as to the amounts found in 
certain conditions to be submitted to and determined by the arbitra- 
tors on testimony, it wàs still necessary to state with précision and 
certainty what the amounts of the several quantities sound or dam- 
aged in différent degrees were, as conceded or agreed upon, as an élé- 
ment for calculating the amount of money in the aggregate to be 
repaid by défendant, or else the amount should bave been footed up 
and stated with précision and certainty by the arbitrators themselves, 
instead of leaving it to be ascertained by the court from uncertain 
data. There should hâve been accuracy and certainty in some form. 
They hâve neither given in their award, nor in their testimony, if we 
go back to that, the amount of money they awarded to be paid, or 
that ought to be paid, nor data from which the court can ascertain 
by calculation, with précision and certainty, the amount which should 
be paid. There are no means, either in the award or testimony, by 
which the exact amount awarded, and for which judgment should be 
rendered, can be ascertained. It would be necessary to render judg- 
ment for "about" so much money. 

The very object of the arbitration — the only ultimate object and the 
ultimate fact to be determined — was to ascertain how much money 
the défendant ought to pay to complainants in conséquence of the 
inferior quality and damaged condition of the cargo. The ascertain- 
ment of the amount of the damage to the sound part of the cargo, 
and the amounts of the damage to the varions parts damaged in dif- 
férent degrees, and the amounts of the several parts, were only im- 
portant for the purpose of determining the ultimate and important 
fact, how much the défendants ought to pay. But the détermination 
of that fact is just what the arbitrators themselves bave not done, 
nor bave they fumished the data, in their award, from which the 
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coart, or anybody else, can détermine it with certainty and précision. 
If this was not the fact to be determined by them, tben the snbject 
of dispute bas not been determined, and the award does not finally 
settle it. The several amounts are still open to contest, il the par- 
ties chose to dispute it. 

This is an action on the award for the amount found due. It isnot 
au action to recover damages for a defect in quality of a certain 
amount of sound grain, and for damages for certain other amounts 
of grain, damaged in différent degrees, the amounts of the various 
kinds of grain to be ascertained by the court; but it is an action 
to recover a speci&c and certain amount of money, which the com- 
plaint allèges that the arbitrators awarded to be paid; the amount 
alleged being the spécifie and certain sum of £965 58. lOd. But 
the award in évidence shows notbing of tbe kind, and no data from 
which tbe amount can be, with certainty and précision, ascertained. 
The two actions are very différent. The plaintiff allèges one cause 
of action, and seeks to recover on anotber; seeks to go outside the 
award to détermine the amount to be recovered. Were it proper to 
help out the award by averment, there is no averment to meet the 
difficulty, and no évidence to sustain one, had it been made. 

In my judgment the award is insufficient for want of certainty as 
to the amount to be paid to serve as the foundation for a judgment. 
I do not think that any of the authorities cited by plaintiff extend the 
rule beyond the boundaries indicated in the authorities cited in this 
opinion; orafford support to the position taken by plaintifif's counsel. 

There must be findings and a judgment for défendant, with costs; 
and it is so ordered. 
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OBS OF THE TOWN OF OtTAWA. 
(Circuit Court, K B. llUnoia. July 26, 1886.) 

1. Btatuth OF Limitations— Statutb not Applicable to JinjaMBNTS in ComiT 

OF Record— Second Section of Illinois Act of April 11, 1873. 

Under the second section of the act of April 11, 1873, amendatory of chap- 
ter 83, Rev. St. III., the rightof action on judgments in any court of record is 
preserved for 20 years, and is not barred by the statute of limitations. 

2. Execution- Exemption fbom— Judgment against a Township. 

Under the township organization laws of Illinois, a judgment against a 
township cannot be collected by exécution. 

3. MaNDAMUS— To BOAKD OP TowN AUDITOKd— SCIRB Facias. 

Mandamuê will lie to compel a board of town auditors to audit and certify, 
as a valid debt, a judgment rendered against the town, although more than 
seven years hâve elapsed since the rendition. Such judgment would hâve no 
greater légal force if revived by a scire facias. 

4. Judgment— Conclusivbness—Res Adjudicata. 

That a judgment was rendered for ihterest upon certiain bonds îssued by 
the town to aid in the construction of a railroad, and that both the suprême 



408 FEDERAL REPOETER. 

court of tlie Btate of minois and the suprême court of the United States after 
wards decided that such bonds were vold for want of power in the town to 
issue the same, does not aflect the conclusireness of such judgment in a case 
where no appeal or writ of errer has been taken. 

5. SAKB>— JXJDGMBNT AGAIN8T ToWN — DtJTY OF TOWN AUDITOBS. 

After a judgment has been rendered against a town by a court of compé- 
tent jurisdiction, even If the court erred in so rendering it ihe judgment is 
binding upon the town until it is reversed by an appellate court, and the 
board of town auditors hâve no discrétion, but must audit it as a town charge. 

Pétition for Mandamus. 
G. S. Eldredge, for relater. 
H. T. Gilbert, for respondent. 

Blodgett, J. This is a pétition for a mandamus to compel the 
board of town auditors of the town of Ottawa to audit and certify, as 
a valid debt against the town, a judgment rendered against the town 
in this court in favor of the relator in 1874. 

Eespondents hâve answered, setting np as défenses or reasonà why 
a writ ot mandamus should not issue: (1) That the judgment is 
barred bythe statute of limitations of the state of Illinois. (2) That 
the judgment was rendered more than seven years before the filing 
of this pétition, and no exécution has ever issued thereon ; and, as 
no exécution can now issue for its collection, therefore it cannot be 
collected by resorting to a writ of mandamus. (3) That the judg- 
ment in question was rendered for interest upon certain bonds issued 
by the town to aid in the construction of a railroad ; and that both 
the suprême court of the state of Illinois and the suprême court of 
the United States hâve decided that such bonds were void for want 
of power in the town to issue the same. 

To this answer a gênerai demurrer is filed by the relator, whereby 
it is insisted that neither of the défenses set up show a sufficient 
reason why the writ should be denied. 

I do not think the défense of the statute of limitations, as urged by 
the first point, can avail the respondent. The second section of the 
act of April 11, 1873, amendatory of chapter 83, Eev. St. 111., pro- 
vides that judgments in any court of record in this state may be re- 
vived by scirc facias, or an action of debt may be brought thereon, 
within 20 years next after the date of such judgment, and not after. 
This section clearly takes judgments in the courts of record out of the 
classes of indebtedness covered by sections 15 and 16 of chapter 83, 
which relate specifically to indebtedness evidenced by oral and writ- 
ten contracts, and préserves the right of action on such judgments 
for the term of 20 years. 

As to the second point, that, as an exécution cannot issue on the 
judgment, therefore a writ of mandamus cannot be resorted to for its 
collection, on its first statement the argument seemed to me to hâve 
much force ; but it has been repeatedly held by the suprême court of 
this state that a judgment against a municipal corporation cannot 
be collected by exécution, and under the township organîzation lawB 
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of this state the townships are quasi municipal corporations for gov« 
emmental purposes, and the property held by them is held for a public 
purpose, which would seem to bring it within the same rule. Article 9, 
§ 12, Const. 111. ; City of Chicago v. Hasley, 25 111. 595 ; Town of 
OdeU V. Schroeder, 58 111. 353; City of Paris v. Cracraft, 85 111. 294; 
Norton v. Peck, 3 Wis. 714; Rumford v. Wood, 13 Mass. 193; Drake 
V. Phillips, 40 111. 388. 

It is true that the statute of this state provides that, when an ex- 
écution is issned within one year after the rendition of a judgment, 
it shall be a lien upon the real estate of the défendant for a period 
of seven years from the time the same was rendered, and that unleas 
exécution is issued within one year the lien only continues one year 
from the rendition of the judgment. Section 1, c. 77, Eev. St. 111. 
And it is also provided that no exécution shall issue upon any judg- 
ment after the expiration of seven years from the time the same was 
rendered, except upon the ravivai of the same by scire facias. Sec- 
tion 6, c. 77, Rev. St. 111. I do net, however, see that thèse provisions 
as to the lien of a judgment upon real estate, and the time within 
which an exécution may issue, control or affect the question raised 
in this case. The statutes of the state provide that judgments against 
towns are a town charge, and when collected shall be paid to the per- 
Bon or pereons to whom the same shall hâve been adjudged. Haines, 
ïps. (Ed. 1883,) 66. The town board of auditors hâve no discrétion 
ta refuse to audit a valid judgment against their town, and hâve no 
power to pass in review upon a judgment recovered against the town 
upon the solemn adjudication of a court. Town of Lyons v. Cooledge, 
89 111. 529; Svpervisors v. U. S., 4 Wall. 444; U. S. v. New Or- 
léans, 98 U. S. 381; City of Cairo v. Campbell, 6 N. E. Eep. 114, 
(January Term, 1886.) 

On the rendition of this judgment against the town it became the 
duty of the town board of auditors to audit it, and provide for its 
payment. No exécution was needed, and the issue of an exécution 
could add nothing to the plaintiff's right ; and this right to hâve the 
judgment audited, and a tax levied and collected for its payment, 
seems to me to be a continuing right, in no way dépendent on the 
question as to the lien of the judgment, or whether an exécution could 
issue upon it. The issue of an exécution could do the plaintiff no 
good, as he could make no levy upon the property of the town, and 
collect nothing by it ; and hence the plaintiff's right to enforce the 
payment in the only way in which a judgment can be enforced against 
a municipality, that is, by writ of mandamus, is in no way impaired 
by the lapse of the seven years. The plaintiff, if this judgment were 
revived by a scire facias, woiild acquire no additional right against 
the town to that which he now has; and the judgment, if revived, 
would bave no greater légal or moral force than it now has. I am 
therefore of opinion that the mandamus will lie to compel the audit- 
ing of this judgment, and the levy and collection of a tax for its pay- 
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ment, although more than seven years bave elapsed since its rendîtioui 

As to the last point made, that the bonds issued by the town for 
a portion of tbe interest upon which this judgment was rendered, 
were subsequently held to be invalid by the suprême court, it seems 
to me BufiQcient to say that the questions as to the validity of this in- 
debtedness were ail raised in this suit, and this court held that the 
indebtedness was valid, and rendered judgment against the town. 
This judgment was never appealed from, and remains unreversed, 
and no error has been adjudged in référence to this particular case. 
Décisions of the suprême court in other suits on the same séries of 
bonds or indebtedness do not reverse or affect this judgment. It is 
true that under the rulings of the suprême court, as to the law under 
which thèse bonds were issued, it may be said that this court erred 
in rendering this judgment, but this judgment was conclusive until 
reversed for such error by an appellate court. This state of things 
results from the rule limiting the right of review of cases in this court 
by the suprême court to judgments where the amount involved ex- 
ceeds $5,000. This judgment, having been rendered for less than 
$5,000, has never been taken to the suprême court, and therefore re- 
mains unreversed. 

Nor do I think there is any force in the argument made byrespond- 
ent's counsel that this judgment cannot be enforced hjmandamus be- 
cause the town had no authority to create the debt in question, and 
therefore has no authority to levy a tax for its payment; because 
when the judgment was rendered against the town it became a charge 
against it as completely as if it had been rendered for a debt which 
the town had full authority to contract. After a judgment has been 
rendered by a court of compétent jurisdiction, even if the court erred 
in 80 rendering it, tbe judgment is binding upon the town until it is 
reversed by an appellate court, and the board of town authorities bave 
no discrétion, but must audit it as a town charge. Town ofLyons v. 
Cooledge, 89 111. 529. 

The only place where the question of the validity of thèse interest 
warrants could be raised was in the suit wherein this judgment was 
rendered, and on that question the town has had its day in court, and 
the question was adjudged against them. It ean be said that a town 
has no right to commit a tort against an individual, but if a tort is 
committed, and a judgment recovered for damages by reaaon of such 
tort, the town is bound to pay the judgment; and so in regard to any 
judgment which is rendered. The moment a judgment is pronounced, 
that moment it beeomes the duty of the town to pay it, and of the 
town ofiicers to see that it is paid by taking steps for the levying and 
collecting of a sufficient tax; and the town officers cannot, after judg- 
ment, be heard to question the validity of the indebtedness for which 
the judgment was rendered. 

The demurrer to the answer is sustained, and a writ of peremptory 
mandamus awarded. 
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Benkbtt and others ». MoGillan.* 

(Oireuii Court, If. D. lUînois. July 26, 1886.) 

Patmbnt— AppROPErATioN op Patmentb— Sale. 

A counter-claim of purchaser against seller, of which the time of pajment 
îs not expressly flxed by the contract of sale, should be deducted from an 
earlier, rather than a later, cash payment to be made by the purchaser. This 
is so, although the purchaser had the option to make such earlier payment in 
cash, or in land at a flxed valuation, and the subséquent payment was to be 
in cash or negotiable notes. 

At Law. 

McCoy, Pope é McCoy, Mr. Johnson, and Mr. Peake, for plaintiff. 

Hoitse é Fry and Mr. Kline, for défendants. 

BiiODGETT, J. This is a suit to recover a balance claimed by plain- 
tiffs to be due them from défendant upon <>he sala of a cattle ranch, 
with the outfit, fixturea, and cattle pertaining thereto, in the Indian 
Territory. This case was tried "by the court without a jury, and dé- 
pends mainly upon the légal construction to be given to the contract, 
rather than on any disputed facts. 

The material facts, as they appear in the proof, are that, on or 
about the sixteenth of April, 1885, the plaintiffs entered into a con- 
tract with the défendant, whereby they agreed to sell to the défend- 
ant, for the sum of $400,000, their ranch, cattle, horses, wagons, 
mules, hogs, and ranch outfit, located in the Indian Territory, at or 
near the junction of the Arkansas and Cimaron rivers, more partio- 
ularly described as f ollows : 

"12,500 head of cattle, to be counted, and averaging in âge and sex about 
as follows: 3,000 head of three, four, and five year old steers; 3,000 head of 
two-year olds, mixed; 5,000 head one-year old, mixed; 1,500 head of cows 
and bulls, — calves born in 1885 not to be counted; 125 head of horses; and 
ail the mules, wagons, harness, hogs, and ranch outfit, located on the said 
ranch, and used in connection therewith; and ail their right, title, and in- 
terest in and to a certain lease for 128,000 acres of land, known as the • Cher- 
okee Lease,' dated Ootober, 1883, and running flve years from the date 
thereof, at a yearly rental of two and a half cents per acre; aiso ail their 
right, title, and interest in and to the said lease for 127,265 acres of land 
known as the 'Pawnee Lease,' dated June 1, 1884, and running five years 
from date, at an annual rental of three cents per acre; and to deliver posses- 
sion of ail said property to défendant on or before the fifteenth day of July, 
1885." 

Should the number of cattle delivered exceed 12,500 head, the de- 
fendant was to pay in cash the sum of $25 per head for such ex- 
cess; and should the said number fall short of 12,500 head, plain- 
tiffs were to crédit défendant on the amonnt to be paid at the rate of 
$25 per head for such déficit. The sum of $400,000 for said ranch 

'Bdited by Russell H. Curtia, Bsq., of the Chicago bar. 
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and cattle was to be paîd by the défendant as follows : The anm of 
$25,000 was to be paid in cash at the time of making said agree- 
ment; the sum of $75,000 was to be paid July 25, 1885, and for 
whioh the défendant was to give hia negotiable promissory notes of 
even date with said contract, payable on the twenty-fifth day of July, 
1855, with 8 per cent, interest; $66,000, to be paid July 1, 1886; 
$66,000, to be paid November 1, 1886, — for which twa last-named 
amounta défendant was to exécute bis negotiable promissory notes, 
bearing date July 15, 1885, and payable July 1, 1886, and Novem- 
ber 1, 1886, with 8 per cent, interest per annum from the date of 
said notes; and the remaining $168,000 was to be paid by said de- 
fendant on the fifteenth day of July, 1885, by the conveyance to the 
plaintiffs, by deed of gênerai warranty, free and clear of ail incum- 
brances, taxes,"and liens of every kind and character, of 84 acres of 
land in Crosby's subdivision of the S. ^ of section 5, township 37 
N., range 13 E., situated in the county of Cook and state of liiinois. 
The défendant paid the $25,000 called for by the contract to be 
paid at the time the contract was made, and gave his notes for the 
$75,000 payable July 25, 1885, which were duly paid at maturity. It 
also appears that between the first and fourteenth days of July, 1885, 
plaintiffs delivered to défendant the ranch and ranch outfit, and 
property pertaining thereto, and 4,854 head of cattle, and détendant 
accepted the same; that plainHffs were unable, by reason of losses 
in the p^-eceding winter, to deiiver the full number of cattle called 
for by the contract; and that there was a defioieney or shortage in 
the cattle of 7,646 head, which, at the rate of $25 per head, made 
the sum of $191,150 to be cred'.ted the défendant on the purchase 
price of $400,000; and as défendant had paid the cash payment of 
$25,000, and given his negotiable notes for the $75,000 dwe July 
25th, there was, after crediticg the shortage of $191,150, only a bal- 
ance of $108,850 to be paid plaintiffs. This balance, plaintiffs con- 
tended, should be included in equal time-notes, payable in July and 
November, 1886; but the défendant refused to give the notes, and 
contended that be was eutitled to apply this crédit of $191,150, first, 
in the extingnishment of the amount to be secured by the time-notes 
payable in 1886, and the remainder of this crédit was to be applied 
on the payment to be made in Cook county land, and that he was 
entitled to convey the entire Cook county lands to plaintifïe, and 
plaintiffs were bound to aceept the same, and to pay him the sum 
of $59,150 in cash for said land. In other words, that the plaintiffs 
were bound to take the land at $168,000, and pay défendant the bal- 
ance of $59,150 which would remain unpaid for the land by the de- 
Hvery of the ranch and cattle. So that the controversy in the case 
is as to whether the plaintiffs were bound to aceept this land at the 
price fixed in the contract, and make up in cash the deficieney in the 
price to be aLowed for it, or whether plaintiffs could iusist that the 
crédit for the shortage on the cattle should be applied, first, to ex- 
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tingnisb the payment défendant was to make in Cook county land, 
and then upon the amount to be secured by the time-notes due in 
July and November, 1886, thus leaving this balance of |J08,150 due 
plaintifs; and this suit is brought to recover this balance of $108,- 
150, on the ground that, défendant having refused to give his notes, 
it beeame at once a money demand. 

It was conceded upon the trial that the plaintifs were the ownera 
of the ranch in question, and had thereon, in the fall of 1884, the 
full number of cattle specified in the contract; and that they sup- 
posed, in good faith, at the time the contract was made, that they 
would be able to deliver to défendants the full number of 12,500 
head of cattle; but that, by reason of the severity of the winter of 
1884-85, the plaintifs' losses of cattle were so great they were un- 
able to deliver more than 4,854 head stated. JFrom this large defi- 
ciency in the number of cattle, which I may say, from the proof, ap- 
pears to hâve been unexpected on the part of both parties, has arisea 
the difficult question of law to bedetermined in this case. Upon the 
trial I admitted a large mass of testimony in regard to the prelim- 
inary negotiations, correspondence, and interviews between the con- 
tracting parties and their brokers, for the purpose of obtaining, if 
possible, some light upon the true construction to be given jio the 
terms of the contract, in view of the embarrassing questions which 
are in controversy ; but I feel compelled to say that vei-y little, if any, 
light as to the construction to be given to the contract was obtained 
from this testimony. The proof satisfies me that the plaintifs, in 
good faith, believed that they had the full number of cattle named in 
the contract, and would beable to deliver them at the timestipulated; 
and I hâve no doubt that the défendant expected at that time to re- 
eeivB that number of cattle, and to pay for them in the manner pro- 
vided in the contract. That tliere might be a comparatively small 
surplus or excess of cattle over and above the number called for by 
the contract, or that there might be a small deficiency, is clearly in- 
dicated by the terms of the contract itself, and from the paroi proof; 
but I hâve no doubt, from the proof, that neither party anticipated 
so large a shortage of cattle, or that any serious difficulty or question 
would arise by reason of such excess or deficiency. The contract 
provided that any excess of cattle above 12,500 head should be paid 
for in cash by the défendant, at the rate of $25 per head for such 
excess, and, should the number fall short of 12,500 head, the. plain- 
tifs were to crédit the défendant on the amount to be paid at the 
rate of $25 per head for such déficit. 

It appears from the proof that the défendant refused to enter into 
the contract except upon condition that the Cook county land was to 
be taken at the specified priée as part payment ; and it also appears, 
with equal certainty, that the plaintifs insisted that they would not 
sell unless they could get about $250,000 in cash, or what was équiva- 
lent to cash. The fair and natural conclusion in regard to the stata 
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of mînd of the parties, and ihe view they took of the transaction at 
the time the oontraot was made, I think, is that the plaintiffs, on the 
asBumption that they had 13,600 head of cattle to deliver, and would 
get about $250,000 in money, or what was the équivalent of money in 
cash and negotiable paper, were willing to make the sale to défend- 
ant for $400,000, and the défendant, supposing or assuming that he 
was to pay the fuU sum of $400,000, would net agrée to make the 
purchase except upon the condition that the land was to be taken at 
$168,000, as part of said sum of $400,000; and I think, from the 
paroi proof, that plaintiffs did not consider the Cook county land as 
the équivalent for cash at the fuU amount of $168,000, at which they 
were to receive it in payment. 

After the difficulty arose between the parties growing out of this 
large deficiency in the number of cattle, as I hâve already said, de- 
fendant insisted that the contract amounted to a sale of this land to 
the plaintiff for $168,000, and that, inasmuch as plaintiffs had not 
cattle enough to fully pay for the land, they were therefore under ob- 
ligation to make up that deficiency in cash. Afterwards, however, 
and in a subséquent interview between the parties, the défendant 
offered to convey to the plaintiffs 54 acres of this land in f ulfillment 
of the contract on his part, but without designating from what part 
of the 84 acres this 54 acres was to be taken. Plaintiffs refused to 
accept this latter offer, claiming that they were entitled to time-notes 
due in July and November, 1886, or, if défendant refused to give 
such notes, then they were entitled to the money at once. The de- 
fendant tendered the plaintiffs no deed, either for the entire tract of 
84 acres, or the 54 acres which he subsequently offered to convey ; 
but I think the proof satisfactorily shows that the défendant was in 
condition to hâve made the plaintiffs a good title either to the whole 
84 acres, or any part of the tract. 

It seems to me that, when an actual count of the cattle showed this 
large déficit in the number, défendant might properly hâve refused to 
accept the property and put plaintiffs in default upon their part of the 
contract; but he elected to accept what plaintiffs had to deliver on the 
contract, and must be held to hâve thereby assented to such readjust- 
ment of its terms as were made necessary by the changed facts. I 
do not think that either party to this contract intended or understood 
at the time it was made that plaintiffs were to buy this Cook county 
land from défendant unless they paid him for it in the ranch and 
cattle property. My construction of the contract is that it gave the 
défendant the option of paying $168,000 of this purchase money by 
the conveyance of this Cook county land; that if the défendant had 
declined to make the conveyance, or been unable to give a good title, 
the amount to be liquidated by the conveyance of the land would hâve 
at once become a money payment, and would hâve been payable in 
cash on the fifteenth of July, 1885. If the plaintiffs had delivered 
the whole number of cattle contemplated by the contract, they would 
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hâve fe«en entitled to the note for $66,000, due July 1, 1886, and an- 
other note for the same amount, due November 1, 1886, and also 
to a deed of the Cook county land, or the amount of cash at which 
the land was to be applied on the contract, in case the défendant 
sbould refuse or be unable to make a deed. 

I think, therefore, that the land payment is to be treated as a prés- 
ent or cash payment, and that the deficiency, at the rate of $25 per 
head, which is to be credited to the défendant, should be appropri- 
ated in liquidation of this cash payment; that is, upon the law of the 
appropriation of payments, the court should apply this crédit to the 
cash which the défendant would hâve been called upon to pay in case 
he should hâve been unable to make the title at the time called for. 
The $168,000 to be liquidated by the land is a présent payment, 
whether it is to be made in money or land; and if the défendant, by 
the terms of the contract, is entitled to a crédit equal to or exeeeding 
the purchase price of the land, it should be applied upon this payment 
to be made in land, rather than upon the deferred payments to be 
evidenced by notes; that is, the land was a down payment, to be made 
at the time of the completion of the contract. 

While it undoubtedly can be said, from the proof, that neither party 
antieipated the questions which bave arisen by reason of this large 
deficiency in the number of cattle, yet, at the same time, the contract 
does in terms provide for just this contingenoy, without, however, 
providing upon which of the payments the deficiency should be ap- 
plied, if it should be large enough to exhaust either ; and it becomes 
the duty of the court, therefore, by construing the terms of the con- 
tract, to make the application. After considérable reflection, and not 
without much doubt as to the soundness of my conclusion, I bave 
finally decided that the better reasons support such construction of 
the contract as requires that this crédit should be appropriated to the 
extinguishment of this $168,000 which défendant was to pay at the 
time the property was delivered, and which he might hâve paid either 
in cash, or by the conveyance of this land. Making the application 
of this crédit, first, to extinguish the land payment, leaves the sum 
of $108,850 due plaintiffs for which défendant should bave given his 
notes payable in July and November, 1886, with interest at 8 per 
cent. He declined to give such notes, or any notes, and hence this 
balance became a présent demand, and could be sued for. 

I therefore find the issues for the plainti£fs, and assess the damages 
at $108,850, with interest at 6 per cent, from July 15, 1886. 
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IsEUK and others v. Heddex, CoIIector, eto. 

(District Court. 8. D. New Tmh. June, 1886.) 

CtJSTOMS DuTiBS— Reapphaisemhnt— Fées Illegallt Exacted— Pbnamt— 
Rbt. St. P 2636, 2725, 3733, 2S;30. 

Section 3725 of the Revised Statutes, providing for the payment of flve dol- 
lars a day to merchant appraisers, has no application in ports where there is 
a stated appraiser. Semble, in sucli cases compensation is provided for by 
section 2733. 
3. Same— Importée not Liable fob Expenses op Mbkchant Appbaisbk — 
Tbeasury Régulation 473 Vom. 

Upon notice by an impoi-ter, pursuant to section 8930, of his dissatisfaction 
witli the appraiser' s valuation of goods imported, a reappraisement by a mer- 
èhant appraiser is one of the ordinary means of ascertaining the value of the 
goods for the purpose of determining the duty; and no charge for that serv- 
ice can be imposed upon the importer, directly or indirectly, in the absence 
of any authority of law therefor. Article 473 of the treasury régulations of 
1884 is to that estent illégal and void. 
f. Same— Collector's Liabilitt— Voltjntart Payment— Partt Aggribvbd. 

The plaintiiïs, upon giving notice of dissatisfaction with an appraisement, 
paid at the collector's office, upon filing such notice, a fee of $10, which had 
been long required as a condition of proceeding with the reappraisement, in 
accordance with article 473 of the treasury régulations. The deposit was for 
the purpose of paying the merchant appraiser for his services, such portion as 
was not used for that purpose being afterwards returned. Held, (1) that such 
deposit, if exacted as a condition of proceeding with the reappraisement, was 
illégal; and, if done with the collector's knowledge and sanction, was a vio- 
lation by him of section 2636, which déclares that "every offlcer of the cus- 
toms who demands or receives any other or greater fee than is allowed bylaw 
for perf orming any duty or service required from him shall be liable to a pen- 
alty of $200 to the use of the party aggrieved;" (2) that if paid in pursuance of 
a well-known and settled requirement and usage, it was not a voluntary pay- 
ment; (3) that the plaintiiïs were entitled to prosecute the défendant in their 
own name. 

Action for Penalty. 
Mr. Tremain, for plaintiffa. 
Mr. Platt, for défendant. 

The charge to the jury in the above case was, in substance, as 
follows : 

Brown, J. This action is brought to recoverof the collector a pen- 
alty of $2u0, under section 2636, Rov. St., upon the ground that he 
received a fee that he was not entitled by law to charge, upon a re- 
appraisement of the plaintiffs' goods. To entitle the plaintifs to re- 
cover, it must appear that the charge was illégal; and that it was 
received for a service that, the plaintiffs had a right to require from 
the collector without charge. 

If the deposit of the $10 in this case, no matter though its purpose 
was to pay the merchant appraiser, was required by the collector aa 
a condition of ordering a reappraisement, it was an illégal exaction. 
No statute has been pointed out that authorizes any requirement that 
the importer shall pay the expenses of the merchant appraisers upon 
reappraisements. Section 2725, which provides for the payment of 
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five dollars per day, applies only to ports where there îs no appraiser. 
Section 2733, however, provides that for "every other person that the 
coUector may find it necessary and expédient to employ as occasional 
inspector, or in any other loay in aid of the revenue, a like sum, while 
actually so employ ed, not exceeding three dollars for every day so 
employed." If tbere is no other statutory provision applicable to 
merchant appraisers in ports where there is an appraiser, that sec- 
tion would seem to apply. But that section, like numerous others, 
provides merely for the officer's compensation. Nothing in it makes 
this compensation a charge upon the importer, or authorizes its col- 
lection from him. No fee or deposit can therefore be lawfuUy re- 
quired to be paid by the importer for a reappraisement, when he 
gives notice ol his dissatisfaction with the appraiser's valuation in ac- 
cordance with section 2980. The reappraisement in such a case is 
a part of the mode pointed out by law for ascertaining the value of 
the importation for the purpose of levying duties. It is as much a 
right of the importer to hâve that reappraisement made wheû he is 
dissatisfied with the appraiser's valuation as it is the right of the 
government in the first instance to hâve its gênerai appraiser appraise 
the merchandise without any notice to the importer, or without the 
aid of a merchant appraiser. It is no more the duty of the importer 
to pay the expense of the merchant appraiser than that of the gênerai 
appraiser. The reappraisement, after notice of dissatisfaction, is, 
like the appraisement, one of the necessary means of finally deter- 
mining the value upon which the duties are to be liquidated. Under 
the law, as it now stands, the importer bas nothing to do with the 
sélection of the merchant appraiser. He simply notifies the collector 
of his dissatisfaction. It is then the collector's duty to appoint an 
additional appraiser. The importer cannot be lawfully subjected to 
any charge for either service, because no law imposes such a charge 
upon him. If, therefore, the collector required and received this $10 
as a condition of proceeding with the reappraisement, the penalty 
prescribed by section 263^ was incurred. 

It has been argued before you that this was a voluntary payment 
by the importer. There was no objection or protest against the pay- 
ment in this instance. It is not necessary, however, that there should 
always be a protest aceompanying the payment'of a sum of money 
which is paid in order to obtain the performance of a duty, or the al- 
lowance of a right, to render the payment an enforced payment. 
Where there is a settled and well-known course of business requiring 
such payment, which has been continued for a considérable time, and 
the fact is known that the right is not accorded, and the proceedings 
are not had, without such payment, a payment made under such 
circumstanees may be j'ust as much a constrained and coerced pay- 
ment as if it were the first in the séries, and made under an express 
protest and objection at the time. Swift Co. v. U. S., 111 U. S. 22; 
S. C. 4 Sup. et. Eep. 244. 
v.28F.no.7— 27 
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Ail the évidence, therefore, that bas been gîven in regard to the 
course and custom of basiness in tbis and otber cases oî tbe same 
kind, is to be taken by yoa into account in determining wbetber tbia 
■was purely and simply a voluntary payment by tbe importer, or 
wbetber it was paid upon a well-known and established requirement 
tbat this deposit must be made or else tbat no proceedings for reap- 
praisement would be had. If you find tbat the latter was the fact, 
then this was not a voluntary payment in the meaning of the law, al- 
thougb no spécifie objection was taken at the time. 

Tbe collecter is, in gênerai, answerable for tbe acts of bis subordi- 
nates, wbo simply perform the duties assigned to them. He is not 
liable for any departure by one of the clerks from bis prescribed du- 
ties, in a demand of fées made without the collector's sanction or 
authority. In sucb a case the remedy would be against the person 
who committed tbe offense. But if the fee is imposed in tbe regular 
and customary course of business, and with tbe knowledge, approval, 
and sanction of the collecter, and the colleotor receives tbe money, 
then the act is legally the act of tbe collecter as the responsible 
principal, and is witbin the statute. 

You bave beard tbe évidence as to the frequency of charges of this 
kind. It is for you to détermine whether this would probably take 
place without any knowledge or sanction or approval by the eollector, 
or wbetber it was done as a part of tbe ordinary course of the business 
of the office, witb bis knowledge, approval, and sanction. You bave 
also before you tbe check of tbe collecter, given as a return payment 
of a part of this sum, only the balance being retained, wbich is sup- 
posed to bave been paid to the merchant appraiser for bis services on 
the reappraisment. The return of tbat balance makes no différence 
as regards the original exaction, if the payment wasexactedas a con- 
dition of going on with the reappraisement. 

If exacted, the intention undoubtedly was to compel tbe importer 
to pay tbe expense of employing the merchant appraiser; nor would 
it make any différence that tbe collecter di^ not dérive any personal 
benefit from the exaction, if it was demanded for the purpose of pay- 
ing a charge that tbe importer was not bound by law to pay. Nei- 
tber is it any défense that tbis exaction was in pursuance of a rég- 
ulation of the treastfry department. 

By article 472 of tbe treaaury régulations of 1884 it is provided that 
"tbe merchant appraiser is entitled, as sucb, to a compensation of 
five dollars perdiem while so employed, to be paid by the party tak- 
ing tbe appeal;" that is, by the importer. I am obliged to rule tbat 
the treasury department bas no power to add to tbe laws by impoaing 
charges on importera, and tbat that part of this régulation is illégal. 
Morrill V. Jones, 106 U. S. 466; S. G. 1 Sup. Ct. Eep. 423. 

The article f urtber continues : 

"In cases, however, where such party refuses or délaya to make the pay- 
ment, the collecter la authorized, If claimed by the merchant appraiser, to ad-: 
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vance the sum dne to said- merchant appraiser, such pajment to be noted on 
the entry of the mei-chandise in question; and no permit thereafter will be 
issued for thedelivery of said merehandise, or any partthereof, for consump- 
tion, transportation, or exportation, until the collector is reimbursed by the 
importer ,for the advance so made. " 

Under that régulation there could be no goods delivered witbout 
the payment of this money ; so that payment under that régulation 
wouïd be a payment under duress or coercion. 

In matters of this kind, I may say, in conclusion, tbat there is no 
other way to reach departures from the statute, and to check and 
prevent petty impositions, than some such mode as this. There are 
various gênerai statutes, like that under which this action is brought, 
designed, by the penalties imposed, to afford both a compensation to 
the persons aggrieved and a check against exactions beyond what the 
law allows. The object of this statute is evidently the protection of the 
public, It may operate harshly, considering a single transaction 
only. If it did not do so, it would not be likely to afford any effectuai 
remedy, and it would be likely to be less regarded in the future. This 
penalty, without being heavy, is suflScient to secure attention. If en- 
forced, it will tend to stop such impositions. There is nothing, there- 
fore, in the circumstances, as it seems to the court, that should lead 
you to hesitate in finding a verdict for the plaintiffs, provided you find 
the conditions to exist which I hâve stated to be essential, viz. : that 
the collector received this money ; that it was not a voluntary payment, 
but one that was coerced, having in view the established practice of 
business as known to the collector, and sanctioned by him. If you 
find such to be the facts, and that this money was required and re* 
ceived by tbe collector as a condition of proceeding with the reappraise- 
ment of this merehandise, then it is your duty to find for the plain- 
tiffs. Otherwise, your verdict will be for the défendant. 



In re Pétition of Jaynb in the Matter of Vettbelein and others. 
(Disirùst Court. 8. JD. Mw Tork. June 36, 1886.) 

1. Bankbuptcy— Informeb's Cîompbnsation— Rbv. St. § 3090— Jukisdiction on 

Pétition. 

Upon a pétition flled in bankruptcy by an informer, under section 3090 of 
tlie Revised Statutes and the act of 1867, to hâve an adjudication as to his 
claim against the United States, a créditer of the bankrupt by judgment re- 
covered through the information of the petitioner, held, that tlie court had no 
jurisdiction of the matter upon summary pétition, no money having been re- 
covered in that suit, and there being no fund in court to the crédit of that 
cause. 

2. CouBTs — CoTJBT OF Claims — JuErsDicTioK — Infobmeb's Lien Abolished — 

Rb8 Judicata— Act of June 23, 1874, §§ 6, 26— Constbttction of. 

Since the passage of the act of June 38, 1874, an informer has no vested in- 
terest in any funds rocovered by the government through information given 
by him, but only a right to compensation as a personal claim against the gov. 
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ernment. As respects suita existing at the passage of that tust, fhe secretur 
ot the treasury had power, under section 26, to détermine the informer! 
compensation, without any previous examination or report thereon by thA 
court, under section 6. SeCcl, therefore, that, upon a claim made by the peti- 
tioner and others to the secretary of the treasury, and a référence thereof by 
him to the court of claims, without any previous examination by the court 
in which the principal action was pending, the court of claims had jurisdic- 
tion of the person and of the subject-matter, and that its décision adverse to 
the petitioner's exclusive claim was valid and binding. 

In Bankruptcy. 

Roger M. Sherman, for petitioner. 

Elihu Root, U. S. Atty., and Geo. E. P. Howard, Asst. U. S. Atty., 
for the United States. 

Dudley Phelps, for claimant, Kanski. 

Brown, J. Upon examination, I am satisfied that I hâve no ju- 
risdiction to entertain a Bummary pétition by Mr. Jayne, as informer, 
to adjudicate upon his rights, as against the United States, under 
the act of 1867. If the pétition were based upon the aot of 1874, 
to recover a suitable compensation, this court -would hâve jurisdic- 
tion to détermine the matter by pétition, if the case were brought 
within section 6 of that act. But the claim in this case is to a 
moiety of the proceeds recovered under section 1 of the act of March 
2, 1867. Under that act there is no authorityin this court to exam- 
ine informers' claims in a summary way by pétition, nor, so far as I 
know, was there any such authority until the act of June 22, 1874, ex- 
cept as an incident to some suit, resulting from the informer's efforts, 
and while the court was in custody of the proceeds collected in that 
cause. In the case of U. S. v. George, 6 Blatchf. 37, the proceeds 
of the judgment had been paid into court, and awaited the order of 
the court; and sùch was the fact in ail the cases there referred to. 
Such is net the case hère. There is no fund in the custody of the 
court, or under its control, in the suit brought by the procurement 
of the informer. That suit was a suit in personam, and resulted, in 
1872, in a judgment of about $100,000 in favor ot the United States. 
Nothing bas ever been collected in that suit itself. There is no 
money in the court to the crédit of that cause, and none is likely to 
be. The United States proved its demands as a créditer against the 
bankrupt's estate, and the only money that the United States will 
reeeive will be received simply as a creditor of the bankrupts, upon a 
distribution and payment by the assignée in bankruptcy, if any such 
payment should be ordered and made. The informer has no claim 
against the bankrupts, nor any demand affecting the amount of the 
bankrupts' assets, or the amount to be distributed by the assignée; 
and hence no claim of which the court can take cognizance by péti- 
tion in bankruptcy. He has nothing but a claim against the United 
States, a creditbr of the bankrupts, and there is no jurisdiction in 
this court to entertain, by pétition, a mère claim of one créditer 
against another creditor entitled to a distribution in bankruptcy. 
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1 

Any décision I might make of the question on whioh a décision îa 
desired, namely, whetber the informer bas a right to payment from 
tbe Dnited States, under the moiety act of 1867, as an interest vested 
in him prior to the repeal of the act of 1874, would be binding upon 
.neither party, and tbe pétition sbould tberefore be dismissed. 



Upon a subséquent pétition under the act of 1874, the following 
décision was rendered : 

Beown, J. The petitioner asks tbat this court shall take proceed- 
ings under section 6 of tbe act of June 22, 1874, (Supp. Eev. St. 78,) 
to examine bis claim, as an informer, upon certain funds coUected 
by tbe United States from Vetterlein & Co., under a payment and 
distribution by the assignée in bankruptcy upon a judgment for vio- 
lating tbe revenue laws, obtained, in 1872, in conséquence of bis in- 
formation, and which judgment was proved as a claim in bankruptcy. 
The petitioner allèges tbat be alone gave the first actnal information 
of the fraud upon which the daim of the government against the 
bankrupts was based. But it appears that a few weeks afterwards, 
and on or about the first of August, 1869, a written claim was filed 
with the secretary of the treasury for an informer's share, which was 
signed by the petitioner and three other persons. Upon a claim of 
tbe latter to compensation as informers, recently made upon the 
secretary of the treasury, since the bearing on the previous pétition, 
in respect to a considérable sum recently paid into tbe treasury by 
the assignée in bankruptcy, the question, as between the petitioner 
alone and the other informers as alleged joint claimants, was sub- 
mitted by the secretary of the treasury to the court of claims for dé- 
cision, under section 2 of the act of March 3, 1883, or of section 1063 
of the Eevised Statutes. The petitioner tbereupon filed bis pétition 
in the court of claims, praying that be be declared tbe sole informer, 
and alone entitled to compensation as such. That court subsequently 
decided, upon careful considération, against the petitioner's exclusive 
claim, and beld that ail the four, including the petitioner, were en- 
titled to compensation jointly. 

As this was an adjudication upon the very question now sought to 
be presented to this court, it is manifestly res adjudicata, provided 
the court of claims had jurisdiction of the cause. The petitioner's 
counsel now urge that the proeeeding before the court of claims was 
coram non jiidice, because, under the sixth section of the act of June 
22, 1874, above referred to, it is declared that "no payment shall be 
made to any person furnishing information in any case wherein ju- 
dicial proceedings shall bave been instituted, unless bis claim for 
compensation shall bave been established to the satisfaction of the 
court or judge baving cognizance of such proeeeding, and the value 
of bis services duly certified by said judge or court for tbe informa- 
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tîon of the seoretary of the treasury;" and because no such proceed- 
ings were ever taken, prior to the proceedings bef ore the secretary 
and the court of olaims, or at any time, in the district court of this 
district, which was the court in which the judgment against Vetter- 
lein & Co. was obtained. 

This application is not entitled to considération beyond the strict- 
est légal right, after the petitioner has made his application to the 
secretary of the treasury, has once obtained an award, and afterwards 
filed his pétition in the court of claims, and obtained a careful and 
well-considered adjudication on the merits, without any intimation of 
any doubt of the jurisdiction eitber of the secretary, or of that court, 
to proceed with the matter independently of section 6 of the act of 
1874. The petitioner's pétition to the court of claims sets out fully 
ail the faots upon which lie now relies, and there is neither protest 
nor objection to the jurisdiction of that court to détermine the ques- 
tion upon its merits. There is no fact that was not as well known 
to the petitioner then as now, nor is there anything new in his appli- 
cation to this court. If objection to the want of jurisdiction could 
be waived, the petitioner's acts in this case certainly amount to such 
a waiver. Upon the argument I had regarded that application as 
Bomewhat in the nature of a proceeding in rem, to obtain a share of 
the f und in specie to which the informer was by law entitled. If such 
were the true nature of the proceeding under the existing law, in or- 
der that an adjudication should be binding the court that made the 
adjudication must hâve jurisdiction of the subject-matter, as weU as 
of the applicant; and I regarded the petitioner, therefore, as perhaps 
legally entitled to dispute the jurisdiction of the court of claims over 
the subject-matter, notwithstanding his voluntary submission of the 
matter to them, and that no question of jurisdiction was there raised. 

Under the former law (section 3090) there was doubtless some 
ground for this view, as that section provides that "the residue of the 
proceeds should be distributed in the manner following, to-wit : One- 
fourth to the person giving the information," etc. In section 3689, 
also, which provides for permanent appropriations, the phrase used 
is "distributive shares of fines, penalties, and forfeitures "under the 
customs laws," indicating that the informer has a proprietary inter- 
est therein after "the proceeds" hâve been paid into the treasury. 
From the time of such payment the informer was regarded as hav- 
ing a vested interest in his share of the proceeds of which he could 
not be subsequently deprived; and this interest would seem, by the 
statutô and the décisions, to bave been an interest in the fund in spe- 
cie. U, S. V. Morris, 10 Wheat. 290. See Confiscation Cases, 7 
Wall. 454, 462; Brown v. U. S., Woolw. 198; Eight Barrels Dis- 
tUled Spirits, 1 Ben. 472; U. S. v. Harris, 1 Abb. (U. S.) 110; U. S. 
V. SinMus, 7 Fed. Eep. 709. 

But the act of 1874 has clearly abolished any such spécifie right. 
The second section of that act expressly repealed ail former pro- 
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visions of law whereby "any share of fines or forfeîtures" was to be 
paid to informera. Except where a spécifie interest was already 
vested in the informer, — which is not the case hère, — the informer 
thereafter could look to the provisions of the act of 1874 alone for 
compensation. The language of that act in relation to the rights of 
the informer is wholly différent from that of section 3090, or section 
1 of the act of 1867. The informer is to be entitled to "such com- 
pensation" only "as may be just and reasonable, not exceeding 
$5,000, "to be paid.under the direction of the secretary, "out of any 
money appropriated for that purpose." This language gives no 
spécifie interest in the fund to the informer, even after payment of 
the money into the treasury. As the petitioner's right mnst be de- 
rived -wholly through the act of 1874, there is nothing remaining to 
the informer analogous to a right in rem, but only a personal claim 
against the government to a reasonable compensation; and the ad- 
judication of the court of claims, made in part upon the petitioner's 
own pétition, is therefore binding upon him, unless that proceeding 
was, in effect, prohibited by section 6 of the act of 1874 until a prior 
examination by this court in accordance with that section. 

I am of opinion, however, that the practical construction which bas 
been given by the treasury department to section 6 and section 26 of 
the act of 1874, in numerous adjudications as regards information 
given leading to suits already commenced befoïe the passage of that 
act, is the correct one, and that as to such claims section 6 of that 
act does not apply. U. S. v. Gihnore, 8 Wall. 330 ; U. S. v. Graham, 
110 U. S. 219; S. G. 3 Sup. Ct. Eep. 582. The last section of the 
act, (section 26,) while repealing ail former aets inconsistent with it, 
provides that nothing therein contained "shall affect existing rights 
of the United States," and that, "in ail cases in which prosecutions 
hâve been actually commenced for forfeitures incurred, the secretary 
of the treasury shall hâve power to make compensation, as provided 
in the fourth section of the act, to the persons who would, under the 
former laws, hâve been entitled to share in the distribution of such 
forfeitures." The latter clause of this section is evidently for the 
purpose of saving certain existing rights. It recognizes that under 
former laws certain persons would hâve been entitled to share in the 
distribution under suits then existing, and it provides, not that such 
persons shall still hâve a share, as such, but that "the secretary of 
the treasury shall hâve power to make compensation as provided in 
the fourth section." It does not say "as provided in the fourth and 
sixth sections," but only "as provided in the fourth section." The 
effect of the sixth section is to prevent the secretary of the treasury 
from making any compensation except where the court or judge bas 
found the informer's claim established to its satisfaction, and has 
certifîed the value of his services. There is no such limitation upou 
the power of the secretary, under section 26, as respects suits exist- 
ing at the time of the passage of the act. The two sections are there- 
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fore incompatible, and the spécifie power given by section 26 must 
be held prevailing in the spécifie cases there named, viz., existing 
suits, while the gênerai language of section 6 must be limited to those 
cases in which judicial proceedings wfere commenced after the pas- 
sage of the act. In this way effect is given to both sections, in ac- 
cordance with the usual rule, where there are apparent conflicts in 
différent sections of the same act, viz., that the gênerai language of 
one section must be limited in order to give effect to the spécifie pro- 
visions of another section. Pennington v. Coxe, 2 Craneh, 33, 52; 
Mutual Life Ins. Co. v. Cknmplin, 22 Blatchf. 334, 337; S. G. 21 
Ped. Eep. 85, 87 ; U. S. v. Bassett, 2 Story, 389; U. S. v. Auffmordt, 
19 Fed. Eep. 901, 902. 

In the présent case the suit was already pending at the time of 
the passage of the act of 1874. The subject of the informer's com- 
pensation was therefore properly before the secretary and the court 
of claims, and its décision is binding. 

In the décision on the former pétition referred to by the petition- 
er's counsel, it appeared that the pétition was based npon the act of 
1867. No ruling was intended upon the question hère presented. 

On both grounds the pétition should be denied. 



WOLLENSAK V. EeIHER.* 
{Circuit Court, iV. D. Illinois. July 26, 1886.) 

1. Patents fos Inventions— Tbansom and Sky-Light Liftbrs. 

Lettera patent No. 191,088, of May 23, 1877, and No. 196,851, of Novemler 
6, 1877, to John F. Wollenaak, for sky-light and transom lifters, must, in view 
of the patent of Mareh 11, 1873, to the same inventer, and the décision in Wol- 
lensak v. Reiher, 115 U. S. 87, 8. C. 5 Sup. Ct. Eep. 1133, be limited to theii 
spécifie devices. They are not foundation or generic patents. 

2. Same— Infringbmbht— Patent No. 226,358. 

Transom lifters, made in accordance with the spécifications and drawings 
of patent No. 326,353, of April 6, 1880, to Franli A. Reiher, infringe the Wol- 
lensali patents Nos. 191,088 and 196,851. 

3. Same— Noveltt. 

Although the Wollensak patents are, to some extent, limited by h;s oldei 
patent, he is entitled to the benefit of the spécifie devices shown in them, and 
of their known équivalents. 

In Equity. 

Banning é Bannîng, for complainant. 

Chas. T. Brown, for défendant. 

Blodgett, J. This is a suit for an injunction and accounting by 
reason of the alleged infringement of patent No. 191,088, granted 

' Edited by Charles C. Linthioum, Esq., of the Chicago bar. 
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May 22, 1877, to the complainant, and of patent No. 196,851, 
granted November 6, 1877, to complainant, for sky-Iight and transom 
lifters. 

The first patent contains three claims, infringement being charged 
as to the first and second, which are as follows : 

"(1) The sliding block, C, carrying the spring locking boit, g, in combina- 
tion with the lixed guide-bar, B, Connecting rod or rods, h, and the operating 
cord or cords, /, substantially as deseribed, for the purpose specifled. (2) 
The corabination of the operating cord,/, with the spring locking boit, g, and 
the sliding block, C, to which the sash is connected, arranged as deseribed, so 
that the aet of puUing the cord backwards shall disengage the locking boit 
from the bar, B, and a continued downward pull upon the»same cord shall 
raise the sash, substantially as deseribed." 

Patent No. 196,851, of November 6, 1877, contains but one claim, 
which is as follows : 

"The plate, C, slotted at both ends, and attached to the door-jamb, in con- 
nection with the guide or operating rod, E, connected to the lifting arm of 
the transom, and carrying the lug, h, at one end, and the adjustible knob, Gk, 
at the other end, substantially as deseribed, for the purpose speclfied." 

The défenses set up are (1) non-infringement; (2) that complain- 
ant's patents are void for want of novelty. 

It appears from the proof that complainant obtained a patent 
March 11, 1873, for a transom lifter, and that this patent was reis- 
sued and, after its reissue, suit was brought against this same de- 
fendant, and the first claim of the reissue held void for want of 
novelty by Judge Drummond, whose décision was affirmed by the su- 
prême court. 115 U. S. 87; 5 8up. Ct. Eep. 1132. Owing to this 
older patent, and the décision upon it, there can be no doubt that 
complainant's two patents involved in this case must be limited to 
their spécifie devices; that is, they are not what we call "foundation" 
or "generic" patents. 

Defendant's infringing device is deseribed in the patent issued to 
him under date April 6, 1880, and the question in the case is whether 
transom lifters constructed in accordance with the spécifications and 
drawings of defendant's patent infringe either one or both of com- 
plainant's patents. The éléments of patent No. 191,088 seem to mé to 
be — First, a long stationary guide, provided with holes and notches 
to reçoive a spring locking boit; second, a spring locking boit adapted 
to fit into the holes or uotches in the long stationary guide, and tlius to 
lock automatically the transom at différent degrees of openings ; 
third, a sliding block or head-pieee, carrying a spring boit up and 
down the stationary guide, so that such spring boit can automatically 
lock the transom atany desired point; and, fourth, means for disen- 
gaging the locking device, and opening and shutting the transom 
with one hand, and without changing the hold. 

The éléments in patent No. 196,851 seem to me to be — First, à 
long, slotted stationary plate, attached to the door-jamb, and serving 
to guide the lifting rod ; second, a lug, on the upper end of the lifting 
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rod, extending outwards through the slot and plate, whereby the 
guidingof the lifting rod is effected, and the attachaient to the lifting 
arm is made; third, resting or placing the weight of the transom, 
which would otherwise bend the lifting rod, against the slotted plate, 
by means of the pin placed transversely through the lug immediately 
on the outside of the plate; and, fourth, the knob or handle on the 
lower end of the lifting rod which serves the double purpose of un- 
locking the device -when turned partly around, and of raising or low- 
ering the transom when moving up and down in the slotted plate. 

An examination of the defendant's device, as shown in bis patent, 
and in model No. 3 in the testimony, seems to me to show an appli- 
cation and use of the éléments of complainant's two patents as charged 
in the bill, or substantially ail of them. It has the fixed guide at- 
tached to the window casing, the sliding block traveling in the slot, 
the spring-lock, locking boit, and rod Connecting the sliding rod with 
the transom window or sky-light, so that the window or sky-light will 
be opened or closed by the movement of the block. 

It is true that Eeiher uses a rod to operate the spring locking boit, 
while the plaintiff's locking boit in the first-named patent is operated 
by a cord; but it is very évident that defendant's rod is the équiva- 
lent of the cord as used by complainant. The use of the rod instead 
of a cord dispenses with the puUey shown in complainant's device, 
but defendant's rod performs the same function, and* no other, that 
is performed by the cord. It is true that the defendant's lock is 
made by causing a pin upon the guidipg rod to engage, when the rod 
is turned, with a notch arranged for that purpose ; but this change in 
the locking' device is merely colorable, as it seems to me. In fact, 
without going into détails, it is suf&eient to say that I find, and I 
think the testimony in the case both for the complainant and défend- 
ant fully justifies me in so finding, that the defendant's patent em- 
bodies substantially the éléments of both the complainant's patents, 
and may be said to be a combination of the essential éléments of both 
patents in one device. I therefore bave no difficulty in finding that 
the défendant infringes upon the complainant's patents. 

The only question left is whether the complainant's patents are 
void for want of novelty. As already stated, I think both thèse pat- 
ents are to some extent limited by the complainant's older patents; 
but this limitation doesnot prevent the complainant havingthe bene- 
fit of the spécifie devices shown in the two patents now in suit ; and in 
the use of those devices, or of known équivalents for tbem, performing 
the same functionj and doing substantially the same work done by 
the corresponding parts in the complainant's patent, he should be 
protected. I am therefore of the opinion that the défense of want of 
novelty is not sustained, and that the plaintiff is entitled to an ac- 
counting, and an injunotion. 
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WOLLENSAK ». EeIHEB.* 
(Oireuit Court, 2f. B., lUinois. July 26, 1886.) 

Patents for Inventions— Sbt-Sckbws. 

Letters patent No. 278,759, of June 5, 1883, to John F. WoUensak, for an Im- 
proved set-screw, sustained, and found infringed. 

In Equity. 

Banning i£ Bannîng, for complainant. 

Chas. T. Brown, for défendant. 

Blodgett, J. This is a bill for an injunction and aceounting by 
reason of the alleged infringement of patent No. 278,759, granted 
June 5, 1883, to the complainant for an improved set-screw. The 
scope and object of the invention is set out in the spécifications as 
follows: "My invention relates to that class of screws known as 'set' 
or 'thumb' screws, and its object is the providing of means to prevent 
that portion of the screw which is operated on by hand from becom- 
ing detached and lost; and the improvement consists in attaching a 
lug to the maie screw, so that, after the maie screw enters the female 
screw, this lug or spur is bent downward to a position where it will 
engage upon a lug or nib upon the outer shell of the female screw, 
whereby the maie screw can only be turned until this lug or spur 
cornes in engagement upon that on the outer shell of the female screw. 
The claims of the patent are : 

"(1) A set-screw, consisting of a maie and female screw, provided with 
lugs designed to prevent their entire séparation, substantially as described. 
(2) The niale screw. A, provided with a lug, a', in corabination with the 
female screw, B, provided with a lug, b, substantially as described, and for 
the purpose set forth." 

The chief, if not the only, use to which the invention bas so far 
been applied, has been to fasten the lifting rod of a transom, so as 
to hold the transom open or closed, the lugs described preventing the 
set-screw from being removed by a child or other person who might 
meddle with it. Défendant admits that he has made and used thumb- 
screws constructed substantially as described in the patent, but in- 
sists that he ceased doing so immediately after this suit was com- 
menced. As there is no évidence in the case showing, or tending to 
show, that this device is not both new and useful, and the infringe- 
ment is clearly made out, there must be a decree for an aceounting 
and injunction in faror of complainant. 

'Edited by Charles C. Linthicum, Esq., of the Chicago bar. 



428 XXDBRAL BSFOBTEB. 



CÎONSOLIDATED BuNQINQ ApPABATtJS Co. ». PeTER SoHOBNHOFBN BbBW* 

ING Co.* 

liCfireuît Court, N. D. lUmoU. July 26, 1886.) 

I. Patents for Intentions— Contest m Patent-Office— Injtjnction. 

The action of the patent-office in çranting a reissue, after an exhaustive dis- 
cussion and examination of the art, in which opposing interests to the grant 
were fully heard, is of weight in an application for a preliminary injunction 
to restrain infringement of the reissue. 
3. Same — Incidental Considération of Patent — NovBLTr. 

The patent sued on having been discussed in its relation to the state of the 
art in another suit, {N&w Proeess Fermentation Go. v. Koch, 21 Fed. Rep. 580,) 
where it was held to anticipate the patent there sued on, and infringement 
being clear, such décision considered, on' the question of novelty, and a pre- 
liminary injunction granted. 

In Equity. 

W. W. Leggett, Banning é Banning, and Dyrenforth é Dyrenforth, 
for complaiuants. 

West é Bond, Geo. B. Selden, and John N, Beckley, for défendants. 

Blodgett, J. This is an application for a preliminary injunction 
to restrain the alleged infringement by défendant of reissued patent 
No. 10,284, granted February 6, 1883, to John M. Pfaudler, Edward 
J. Kelsey, Josiah Sullivan, and James Sargent, (the last three being 
assignées of Pfaudler,) for an "apparatus for regulating the pressure 
in a séries of fermenting veasels," the original patent having been 
issued to Pfaudler, July 2, 1878, and the application for the reissue 
having beau filed August 26, 1879. It is stated in the spécifications 
that the "invention bas for its object to provide au effective appara- 
tus for equalizing the pressure in a séries of hogsheads or other ves- 
sels containing béer, wines, or other liquids in a state of fermentation, 
and for regulating the pressure of the gas caused by such fermenta- 
tion, 80 that it shall not exceed a certain number of pounds to the 
square inch, previously determined and gauged in the said appara- 
tus." The apparatus, as described in the spécifications and draw- 
ings, consists of one or more réservoirs, connected by pipes with the 
hqgsheads or other vessels containing the fermenting liquids. To 
this réservoir is attached an escape pipe, with a pressure gauge at- 
taohed, so that, when the pressure in the réservoir exceeds the amount 
at which the gauge is set, the gas blows ofif through the escape-pipe 
until the pressure is reduced to the gauge; and it is claimed that by 
this apparatus the pressure in the casks is equalized, the proeess of 
fermentation in the différent vessels is made uniform, and, as applied 
to béer, the liquid settles and clarifies much more rapidly than by 
the old proeess of finishing. Défendant dénies the patentable novelty 

'Edited by Charles C. Linthicum, Esq., of the Chicago bar. 
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of the device, and the validîty of the reissue, but tbe nse of an appa- 
ratns, which in its mode of opération and effect is sabstantially like 
that covered by tbe principle of the complainant's device, is ad« 

mitted. 

From the contention of the parties on the argument of this motion, 
— and they each seem to hâve been fully prepared, — it seems to me 
that complainant's rights under this patent must turn mainly upon 
the question of the novelty of Pfaudler's device. As the proof now 
stands in the case, it would seem that a very vigorous contest was 
made over the reissue of this patent, and the patent-office, after an 
exhaustive discussion and examination of the state of the art, in 
which the interests opposed to the patent were fully heard, awarded 
the reissue. In view of the action of the patent-office, in the face of 
vigorous opposition, and of the décision of Judge Brown of the East- 
ern district of Micbigan in the case of New Process Fermentation Go. 
V. Koch, 21 Fed. Eep. 580, where this patent was considered and dis- 
cussed in its relation to the state of the art, I think complainant 
entitled, upon the présent showing, to an injunction as prayed in the 
bill. 



The Mobphy Tuas. 
{Dùtriet Court, E. D. Mlehigan. June 17, 1886.) 

1. Mabitime Lien — Diver and Bngineer on Wbecking Ttjg. 

A person employed as a diver and engineerof a steam-pump upon a wreck- 
ing-tug has a lien upon such tug for his services. • So, if lie contract for serv- 
ices upon any of several tugs belonging to the same company to which he 
may be ordered, and his engagement be for a ;?€rdïem compensation, he is en- 
titled to a lien upon each of such tugs for the time he is actually employed 
about her. 

2. Same— Lien of Ownbrs of Steamer Assistino Tua. 

So, if the services of a steamer are necessary to asaist such tugs in reScuing 
wrecked vessels by dredging, puUing, running upon errands, or otherwise, 
the owner of such steamer has a lien upon the tug. 

3. Same— Engineeb on Annual Salary. 

A person employed as chîef engineer of a Une of vessels at an annual sal- 
ary has no lien upon any vesael of the Une for his compensation. 

4. Same— Rbpairs by Stockholdbr — Priority dp Lien. 

Where a stockholder and director of a steam-boat line, who also held the 
office of treasurer, put repairs upon the several vessels of the line, it was held 
that his lien, if he had any at ail, should be postponed to that of the other 
creditors. 

5. Same — Whabpagb — Lakes in Winteb. 

There is no lien for wharfage during the winter season upon the lakès. 

In Admiralty. 

The tugs Gladiator, Andrew J. Smith, Balize, Kate Williams, and 
William A. Moore, belonging to the Détroit Tng & Transit Company, 
of which Samuel J. Murphy was président, having been sold by the 
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marshal, «ni the proceeds paid into the registry, it was stipnlated 
that the varions questions of liability for doabtful claims sbould be 
informally considered by the court upon exceptions to the report of 
the commissioner assessing damages. 

Beown, J. The first claim is that of Harry Clark for services as 
a diver and steam-pump engineer, rendered upon the following state 
of facts : 

In April, 1885, the libelant made a contract at Détroit with Mr. Murphy, 
président of the Détroit Tug & Transit Co., to serve as diver and steam-pump 
engineer, and was to be paid for bis services $10 a day and his expenses from 
the time he left Détroit until his return. In pursuance of this contract, libel- 
ant proceeded by rail to the south shore of Lake Superior and reported for 
duty to the master of the tug Smith. It was then employed in the work of 
releasing the steam-barge Morley, which was aground at that point. He 
worked under the orders of the master of the Smith from April 15th to May 
17th, hauling Unes, locating the tug and her lighter for the promotion of the 
work, diving and running a steam-pump when necessary. When the job 
was completed, he was ordered to go to the schooner Harvey Bissell, which 
was ashore near Marquette. He walked from Marquette to the Bissell and 
was engaged five days in assistlng in getting her afloat. During this time 
his work was done either upon the Bissell or upon the wrecking schooner 
Johnson in attendance upon her. The tug Gladiator, owned by tlie Tug and 
Transit corapany, was at work at this wreck. From there he was ordered to 
the wreck of the Erin, where the tug "Williams, also owned by the claimant, 
was at work, and was engaged there until she was raised, and stayed upon 
her until she was towed to Collingwood, froin which point he went by rail 
to Détroit, where he arrived June 17th. The testimony shows that at each 
point where he worked he acted under the immédiate orders of the captain 
of the tug which was engaged upon the wreck, but that it was a single con- 
tract when made, and that if he was ordered to go anywhere else hecertainly 
should hâve gone, and that he would hâve expected pay at the rate of $10 
and expenses until the return to Détroit. 

There can be no question in this case that the services rendered 
by libelant were maritime in their nature, and that if he had made 
the contract in each instance with the salved vessel, he would hâve a 
lien upon such vessel enforceable in this court. I deem it equally 
clear that if a tugbe fitted out at the opening of the season for wreck- 
ing purposes, and as a part of her equipment engages the services of 
a diver or steam-pump engineer, such diver or engineer would also 
hâve a lien upon the tug to which he was attached for the season. 
The Highlander, 1 Spr. 510. In such case he would not probably 
be entitled to a lien upon the différent salved vessels, since his own 
contract is with the tug. This was the conclusion of my predecessor 
in the case of The Marquette, 1 Brown, Adm. 364, and I hâve seen no 
reason to doubt its correctness. The difBculty in this case arises from 
the fact that the contract between the libelant and the Tug and Tran- 
sit Company was not for services upon any particular tug, but for serv- 
ices upon any tug owned by the company to which he might be or- 
dered. I doubt if this circumstance varies in any way the principle 
applicable to this class of cases if his services are paid by the day» 
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and are therefore capable of apportionment. Wbile the services 
may not be actually rendered upoa tbe tug, be is for the time being 
a part of the equîpment of sucb tug, and entitled to a lien upon 
ber, upon the principle announced by this court in tbe case of The 
Minna, 11 Fed. Eep. 759, in which I had occasion to hold that ail 
banda employed upon a vessel, except the master, were entitled to a 
lien, if their services were in furtherance of the main object of tbe 
enterprise in whicb sbe was engaged. In this case a lien was sus- 
tained in favor of persons employed upon a fishing tug, solely for the 
purpose of catchingand preserving fish, notwithstanding the fact that 
they took no part in the navigation of the vessel, and that an in- 
cidental portion of their duties was porformed on shore. 

To deny the libelant a remedy by lien is virtually turning him over 
to a Personal claim against an insolvent corporation. While the case 
is a somewhat doubtful one, I am inclined to allow the cla.im. 

The claim of Joseph Croze against the Gladiator is not distinguisb- 
able in principle from that of Clark. He allèges that, while the 
Gladiator was engaged in wrecking vessels upon Lake Superior, it be- 
came necessary for her master to employ bis tug to assist tbe Gladi- 
ator, by dredging, puUing, running of errands, and otherwise, and it 
is conceded that sucb services were necessary to enable the Gladiator 
to get the stranded vessels off the shore. It is contended, however, 
that libelant bas no lien upon the Gladiator, but his remedy, if he 
has any, is against the salved vessel. But there is no évidence that 
be was employed by the master of the salved vessel, or that the mas- 
ter of tbe Gladiator had any authority to bind ber by bis employ- 
ment. His contract was to release the stranded vessel for a certain 
sum, and to furnisb ail the necessary appliances for the task. Libel- 
ant knew that this was in substance the contract between them, and 
it is clear that he could bave no lien upon the stranded vessel. Of 
course, libelant has no lien upon the Gladiator as a salvor, but I see 
no reason wby, if tbe services of his tug were valuable to the Gladi- 
ator, be should not be entitled to the lien of a material-man. In 
Amis V. The Louisa, 9 Mo. 629, it was beld by the suprême court of 
Missouri that work done upon barges charged to bave been appurte- 
nances of a steam-boat gave rise to a lien against the latter, upon the 
theory that the barges were considered as necessary appendages to 
the steam-boat in order to enable her to transport freight. So, in 
Gleim v. The Belmont, 11 Mo. 112, it was beld that the hire of a 
barge to a steam-boat would be regardéd as material furnished for 
her equipment. This was also the ruling in lowa, in The Kentucky 
V. Brooks, 1 G. Greene, 398. See, also, The Dick Keys, 1 Biss. 408. 

Upon the whole, I think this claim is a meritorious one, and should 
be allowed. 

The claim of Thomas Murpby for bis salary as chief engineer of 
the line, which was composed of five tngs and a schooner, must be 
disallowed. His services consisted in planning, superintending, and 
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âîreciing the opération, repaîrs, and împrovements npon tbe several 
vessels of tbe line, and keeping thetn in a sea-wortby condition, at a 
salary of $1,500 per year. But, bowever meritorious tbese services 
may bave been, it is impossible to apportion bis compensation among 
tbe différent vessels of tbe line. Maritime liens are said to be stricti 
juris, and, wbiie courts in récent years bave been very libéral in sus- 
taining tbem for maritime services, tbe work done for such vessels 
must be capable of definite ascertainment and apportionment. We 
bave no right to adjust a demand for work done for the benefit of 
several vessels, and to cbarge eacb witb its proportion upon an éq- 
uitable basis. 

Murphy's bills for repairs put upon thèse vessels are not open to 
this criticism, but they are objectionable for another reason. He 
was not only a stockholder in tbe Tug and Transit company to tbe 
amount of $30,000, as well as a director, but was treasurer of the 
company, and entitled by law to tbe custody of its fonds. It is true 
tbat bis acts as treasurer consisted merely in indorsing checks for de- 
posit, and that he did not in fact handle tbe fundsof the corporation; 
but, if he chose to waive bis légal rights in tbis particular, tbe other 
creditors of the company ougbt not to be prejudiced by reason of bis 
neglect. I do not think tbe mère fact that he was a director and 
stockholder would necessarily prevent bis contracting with tbe com- 
pany, or from acquiring a lien upon the property. But bis position 
as the légal custodian of its funds is strong évidence to show that he 
relied upon the personal crédit of the company, or, ratber, upon his 
ability to pay himself out of its funds, and bis lien sbould tberefore 
be postponed to that of tbe other creditors. The St. Joseph, 1 Brown, 
Adm. 202. 

The claim of William Miller for wbarfage during the winter of 1884 
and 1885 must also be rejected. It bas been our practice to limit 
the application of the state statute giving a lien for wharfage to tbe 
season of navigation, wben tbe use of a wbarf is necessary to tbe em- 
ployment of the veasel, but not to allow a lien for services rendered 
the vessel while sbe is laid up during the winter; sucb as the use of 
a slip, the storage of sails and rigging, or the hiring of a watcbman. 
Thèse are in no sensé maritime in their nature. The E. A. Barnard, 
2 Fed. Eep. 712; The Island City, 1 Low. 375; The Thomas Scat- 
tergood, 1 Gilp. 1. In cases of this kind the wharfinger would prob- 
ably bave a common-law lien dépendent upon possession, and be 
sbould not relinquish sucb lieu until his claim is satisâed. 
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BowELL V. Hniii. 
{Cfireutt Court, D. Vermont. September 1, 1886.) 

Rbmoval op Causb — Pbactice — ExTENDiNS TiMB POB FiLiNO Record. 

Where an action is brought in the state court, and, on motion removed to 
the United States circuit court, but, by misunderstanding between the clerk 
and défendant' s attorney, the record is not flled at the flrst term of this court, 
as required by law, it is within the power of the circuit court, upon the imposi- 
tion of terms accepted by the plaintifiE, to permit the défendant to flle the rec- 
ord at a subséquent term. 

Motion to Eemaad. 

Roswell Farnham, for plaintiff. 

Ashton R. Willard, for défendant. 

Wheelbr, J. This cause was commenced in the Orange county 
court of the state. A pétition and bond for its removal to this court 
•were filed therein at the December term, 1884, of that court. The 
bond was approved by that court, and the cause was ordered to be 
removed by that court to this court. By misunderstanding between 
the attorney for the défendant and the clerk of tliat court the copies 
were not transmitted to this court. The fîrst term of this court at 
which they could be entered was the February term, 1885. Both 
parties supposed that they had been entered at that term, until about 
the time of the May term, 1885, when they learned that the clerk 
had not sent the copies to the clerk of this court, as the defendant's 
attorney had expected. The défendant then applied to that court, 
at its June term, to hâve tbe entry of removal of the cause to this 
court erased, and the cause brought forward, so that a new pétition 
for removal might be made. The plaintiff resisted that application, 
and it was denied on the ground that the cause was not pending in 
that court. The défendant then applied to the next term, which was 
the October term, 1885, of this court, for leave to enter the copies in 
this court. That motion was resisted by the plaintiff, on account of 
the lâches of the défendant in not entering the copies at the first 
term of this court. The motion was granted on payment of terms 
to the plaintiff to cover the expansés of the delay, which hâve been 
complied with. The plaintiff now moves that the case be remanded 
on the ground of the lâches, and of the application to the county 
court to erase the entry of removal, as waivers of the right of re- 
moval to this court; and this motion has now been heard. 

If the plaintiff had moved to remand the cause before or at the 
time when the défendant moved for leave to enter the copies, perhaps 
the most proper disposition of the cause would hâve been to remand 
it. Bright v. Milwaukee R. Co., 14 Blatchf. 214. But the plaintiff 
did not move in that direction, and resisted the motion of the défend- 
ant on the ground that the cause was out of court, and not pending 
V. 28F.no. 8— 28 
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in either court. That the suit is not absolutely lost by the failure to 
file the record in the circuit court on the first day of the next term, 
according to the condition of the bond required, or at any time dur- 
ing that term, appears from Railroad Co. \. Koontz, 104 U. S. 6. It 
■was within the power of the court, apparently, to grant, in its discré- 
tion, leave to enter the copies at that time. When that was done, 
the case would seem to be properly pending in this court. The effect 
of the lâches -was cured by the payment and receipt of the terms im- 
posed. It would be manifestly unjust to grant the defendant's mo- 
tion on terms that he pay the plaintif the expenses conséquent upon 
bis lâches, and then remand cause on account of the same. 

In McLean v. Railway Go., 17 Blatchf. 363, it was held that a 
party could not remove a cause a second time on grounds on which 
it had been before removed and remanded; and that the party ad- 
mitted the cause to be pending in the state court by so describing it 
in the second pétition. This cause bas not been remanded to the 
state court, and the plaintifif successfully insisted to that court that 
the cause was not there. He can hardly expect to prevail hère on the 
ground that the cause was there. The défendant had the right to in- 
sist that the cause was somewhere, and he would not lose the right to 
insist that it was hère by unsuccessfully insisting that it was there. 
The défendant got standing in this court, wbich he does not appear 
to hâve waived or lost. 

The greater inconvenience to the plaintiff of a trial in this court bas 
been urged as a ground for denying the défendant any exercise of dis- 
crétion in favor of retaining the case. But the case is not retained on 
that ground. That was exercised before. This motion is determined 
upon what are deemed to be the légal rights of the parties, and, in de- 
termining those, the incouvenience to one of what the law gives by 
the other oannot properly be epnsidered. Motion denied. 



LoBiiiLABD and others v. Pridb.* 
(Cfireuit Court, JT, D. lUinoia. July 26, 1886.) 

. Thadb-MabkS— Matbeial not Stibjbct to Appropriation. 

There can be no valid trade-mark in a pièce of tin used as a tag for tobacco, 
regardless of its color, stiape, or inscriptions upon it, as tin is one of the com- 
mon metals in use by the public for a very large variety of purposes, and it 
would be as reasonable to assume that paper, wood, leather, or cloth could 
be exclusively appropriated as a badge or indida for goods as to assume that 
tin could be so appropriated. 

. Same— POPULAR Désignation. 

No one, by using a particular material— as tin, paper, wood, or leather— as 
a label or tag for goods, can acquire an exclusive right in a popular désigna- 
tion applied by the public to such goods; as "Tin Tag," "Paper Tag," etc. 

'Edited by Charles 0. Linthicum, Bsq., of the Chicago bar. 



LOBnXABD «. PBIDB. 435 

8. Sahb— Abbitbabt Tebub. 

Arbitrary tenus, such as "Tin Tag" or "Wood Tag, " branded upbn or given 
to goods by tiie manufacturer or Bélier, to distinguish them, may constitute 
valid trade-marks, but tbe person go using them would bave no right to tbe 
exclusive use of tin or wood as a material to designate the goods. 

4. Same— WoKDS— FiauBBS— Emblkms— Matbbiai.. 

A person may appropriate any word, figure, or emblem as a trade-mark, but 
not the exclusive rigbt to the use of the well-known material substances upon 
which the word, figure, or emblem may be impressed or engraved. 

5. Same — Patente» Monopolt cannot bb Extendbd dnder Quisb of Teadb- 

Mabk. 

Where a patent is declared void the owner cannot perpetuate the monopoly 
by falling back upon a popular name given the goods by tbe public in consé- 
quence of tbe use of the patent, and claiming such name as a trade-mark. 

In Equity. 

Banning dk Banning, Tillotson é Kent, and Rowland Cox, for com- 
plainant. 

H. S. Oakley, S. A. d R. H. Duncan, and Benj. F. Thurston, for 
défendant. 

Blodgett, J. The bill in thîs case avers that complaînants are 
thé most extensive manufacturera of tobaoco in the United States; 
that they bave been engaged in said business for many years ; that 
their goods are sold throughout the United States, and in foreign 
countries; that during the year 1874 they adopted as a trade-mark 
for their plug tobacco a tag or pièce of tin, and called their tobaoco 
"Tin Tag Tobaoco," and that they bave been successful in establish- 
ing the tin tag as a badge of identification or mark for their goods, 
and the term "Tin Tag Tobacco" as a désignation by whioh their goods 
bearing that mark are bought and sold; that the adoption of the tin 
tag as a trade-mark for their goods was original with them; that 
prior to such adoption it had never been used as a mark for plug 
tobacco; that they hâve now, and bave had since the year 1874, the 
right to its exclusive use as a trade-mark for their plug tobacco; 
that the same is now, and bas been since 1874, known to the publie 
as their trade-mark, and whenever and wherever a pièce of tin is seen 
affixed to a plug of tobacco it means the tobacco of complainants; 
that the use of their said trade-mark, to wit, a pièce or tag of tin, 
bas been continuous from the date of its adoption as aforesaid. 
Complainants aver that they bave the exclusive right to employ a tin 
tag.whatever its appearance, color, or shape, and state that they bring 
this bill for the purpose of establishing and maintaining their exclu- 
sive right to the use of the pièce of tin of any shape as a trade-mark 
for plug tobacco, and to prevent the use upon plug tobacco not made 
by them of pièces of tin which would cause said tobacco to be sold in 
the market as "Tin Tag Tobacco" or "Tin Tag Plug." The bill 
further charges that the défendant, in fraud of complainants' rights, 
bas, since the adoption of complainants' said trade-mark, sold large 
numbers of plugs or pièces of chewing tobacco not made by com- 
plainants, to which bave been afiB.xed pièces of tin of varions shapes,— r 
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Buch as star-8haped,or circalar and rectangnlar, pièces of tin; and that 
by Bo placing on the market and selling plug tobacco, with pièces of 
tin affixed thereto, défendant bas fraudulently violated and infringed 
upon complainants' trade-mark, intending by so marking such plug 
tobacco with a pièce of tin to make the public believe that the tobacco 
so sold by him was the manufacture of complainants. The bill praya 
an accounting by the défendant of the profits made by him upon the 
sale of tobacco marked with pièces of tin or tin tags, and that the 
défendant be forever enjoined and restrained from in any manner 
using tin tags in connection with the sale of plug tobacco, or any- 
thing that would cause auy plug tobacco not made by complainants 
to be sold as and for "Tin Tag Tobacco." 

The answer of défendant, in substance, admits that complainants, 
in 1874, and from that time to the commencement of the suit, had 
practiced the marking of their plug tobacco by tin tags affixed in some 
manner to a plug of tobacco; but avers that said tags carried also 
letters or marks impressed or embossed upon the same, — such as 
"Lorillard," "P. Lorillard & Co.," "Climax," "BuUion," etc.; and 
that it is by means of thèse names that complainants' tobbacco ia 
known and sold in the market, and not by the exclusive and single 
désignation of "Tin Tag Tobacco;" and that the pièce of tin alone 
does not constitute complainants' trade-mark, or designate their goods. 
The answer f urther dénies that complainants hâve or ever had the ex- 
clusive right to the use of a pièce of tin, irrespective of its appear- 
ance, color, or shape, as a trade-mark, or badge of identification, upon 
their tobacco; and charges that, long prior to the adoption by com« 
plainants of their tin tags, Newdecker Bros., of Eichmond, Virginia, 
had adopted a pièce of tin carrying the words "Patent Process," as a 
mark to distinguish it as a peculiar kind of plug tobacco manufactured 
by them. Défendant further charges that the tobacco sold by him 
was manufactured by the firm of Liggett & Myers, of St. Louis, Mo., 
and bore upon its tin tags évidence that it was so manufactured by 
Liggett & Myers, and that it in no way deceived, or tended to deceive, 
the public as to the origin or manufacture of said tobacco; but that, 
on the contrary, the purchasers and the public well knew that said 
firm was in the habit of stamping or marking their tobacco with tin 
tags of peculiar shape, indieating that they were the manufacturera 
thereof. 

It appears from the pleadings and proof that, some time in the 
year 1874, Mr. Charles Seidler, one of the complainants' firm, in- 
vented a mode of marking or distinguishing plug tobacco by imbed- 
ding into the surface of the plug a métal tag or label, and that he 
obtained a patent for said process on or about January 12, 1875; 
that this patent became the exclusive proporty of the complainants, 
and for several years the complainants insisted npon the validity of 
this patent, and asserted their exclusive right by virtue of this patent 
to mark their tobacco with tin tags, and thereby indicate its origin; 
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and that the nse of tfae tin tag, and the désignation of complainants' 
goods by the word "Tin Tag," originated from the attempt of com- 
plainants to enforce their exclnsive right to tbe nse of a métal tag 
under this patent, and not to the adoption of tin, or the words "Tin 
Tag," as a trade-mark. 

It further appears that in June, 1876, complainants registered in 
the office of the commissioner of patents a trade-mark, consisting of 
a bright, metallic tag, preferably of a circular form, firmly affixed to 
one of the sides or faces of plugs of tobacco; and that in September, 
1876, the firm of Liggett & Myers, of St. Louis, whose tobacco is 
sold by the défendant, also registered in the patent-office of the 
United States a trade-mark for plug tobacco, consisting of a bright 
metallic tag or label of circular outline, having a lustrons or metallic 
appearance, and provided at its centre with a circular aperture; and 
that they also, at the same time, registered, as a trade-mark for plug 
tobacco, a bright, metallic tag or label, in the form of a five-point 
star, with a circular aperture at its center; that said Liggett & 
Myers, also, in November, 1876, registered in the patent-office, as a 
trade-mark for plug tobacco, a bright metallic tag, with rectangular 
outline, and a rectangular opening at its center; and also that in 
December, 1876, complainants registered, as trade-marks for plug 
tobacco, the fanciful or arbitrary words "Tin Tag Plug," and also 
the words "Tin Tag Tobacco." It also appears that, from the time 
complainants began to mark their tobacco plugs with tin tags under 
and in pursuance of the Seidler patent, varions other manufacturera, 
including Liggett & Myers, commenced the marking or labeling of 
their plug tobacco with tin tags of varions forms; and that there is 
now, and bas been for manyyears, upon the market brands of tobacco 
made by dififerent manufacturera, marked or indicated by tin tags 
of very many différent forms and colors, each of thèse colora or 
forms usually indicating the name of the manufacturer. 

It will thua be seen that complainants' claim to the exclusive right 
of using tin as a mark or indicia of their goods had not been acqui- 
eseed in by the public, but that other manufacturers bave used tin in 
some form for the purpose of indicating tobacco of their manufact- 
ure. 

The bill asserts, broadly, the complainants' exclusive right to em- 
ploy a tin tag, whatever its appearance, color, or shape, as a trade- 
mark for their tobacco, and insists that no other person haa a right 
to uae tin for the purpose of marking their tobacco ; and the case bas 
been argued by complainants' counsel, and the proofs taken, solely 
for the purpose of asserting before the court this right so put forward 
in the bill. 

I think there can be no doubt, from the proof, that the com- 
plainants were the first to attempt the uae of tin as a spécial mark 
to indicate and designate their manufactured goods, and I think 
there can be no doubt that from the time they began to mark their 
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goods with iin tags, in pnrsaance of the Seîdler patent, their goods: 
began to be known, and finally became to be widely known, as "Tin 
Tag Tobacco;" and did the case turn upon the right of the complain- 
ants to the use of the arbitrary words "Tin Tag" or "Tin Tag To- 
bacco," as required in some of their registered trade-marks, there 
would be but little difficulty, perhaps, in the case, because the popu- 
lar désignation which their tobacco obtained by reason of its bearing 
a tin tag upon it in pursuance of the patent was this short and ex- 
pressive description, "Tin Tag." But the claim of this Mil is that no 
person other than eomplainants bas a right to use upon plug to- 
bacco a pièce of tin, of any shape or color, or with any legend or 
mark or sign upon it, as a manufacturer's or dealer's mark, or désig- 
nation of the origin of the goods. 

Tin is one of the common metals in use by the public for a very 
large variety of purposes. It is easily stamped or impressed with 
letters, figures, or characters, or eut into varions shapes, and takes 
readily différent colors or shades besides its natural metallic lustre; 
and, like paper, becomes the vehicle or material for receiviug what- 
ever impression or color may be stamped upon it. It seems to me 
it would béas reasonable to assume that the eomplainants could hâve 
adopted paper or wood, or a pièce of cloth or leather, as a badge or 
indicia of their goods, as that they could bave taken a pièce of tin. 
That they had a rigbt to appropriate to their exclusive use a pièce of 
tin, without regard to its color, shape, or the characters or letters it 
bears, does not seem to me to be within the scope and purpose of the 
law of trade-marks. 

It also appears that eomplainants* first effort was to secure to them- 
selves the exclusive right to the use of tin as a badge of their goods by 
means of the Seidler patent, and that their goods aoquired the name 
of "Tin Tag" goods while they were acting under their patent, and 
that it was not until after their patent had been held void that they 
fell back upon their right to use tin as a trade-mark. Having 
adopted this use of tin, and given to their goods the name of "Tin 
Tag Tobacco," while they were claiming the rights given them by 
the patent, it seems to me they bave no right now to perpetuate 
a monoply which the courts decided they could not hâve, by falling 
back upon the popular name given their goods marked in pursuance 
of the patent. If their goods properly became known and designated 
in the market as "Tin Tag" goods, by virtue of their marking them 
or tagging them in pursuance of their patent, the right to so indicate 
or mark the goods became public when the patent expired, or was 
declared void, and they cannot perpetuate or continue this right by 
claiming it as a trade-mark. I hâve no doubt, from the proof in this 
case, that the désignation of plug tobacco as "Tin Tag" or "Tin Tag 
Tobacco" was first applied to tobacco manufactured by eomplainants, 
but eomplainants did not brand or mark their goods with the words 
"Tin Tag," but the term or name of" Tin Tag" was popular ly applied 
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to the goods by dealers and buyers by reason of the tin tag put upon 
them nnder the claims of the patent. If oomplaînants had, from tbe 
outset, marked their goods with this fanciful or arbitrary désignation 
of "Tin Tag Plug" or "Tin Tag Tobacco," as a trade-mark, their ex- 
clusive right to its use might be sustained; but complainants didnot 
brand or mark thèse words upon their goods. The publie gave the 
name of "Tin Tag" to the goods because the plugs had tin tags affixed 
to them. 

It aiso appears from the proofs that the firm of Liggett & Myars, 
whose agent défendant is, bave never marked their goods with the 
words "Tin Tag." Liggett & Myers, and other manufacturers, hâve 
also, from the time complainants' goods first began to be known to 
the trade by the name "Tin Tag," denied and resisted complainants' 
exclusive right to the use of a pièce of tin, without regard to its color, 
shape, or devices, as a trade-mark; and hâve persistently marked 
their own goods with pièces of tin of various shapes, colors, and let- 
terings ; and naturally enough ail goods so marked with tin labels or 
tags are designated in the trade by the term "Tin Tag" goods. I 
think it may be taken as established by the proof that the words 
"Tin Tag" do not now designate complainants' goods, or goods manu- 
factured by the complainants upon the market or to the trade, and 
that plug tobacco made by other manufacturers is now designated 
and soid by the name of "Tin Tag" tobacco, although not labeled or 
branded with such name, because they bear a tin label or tag of some 
form. But if the piiblio bas been imposed upon, or the goods of 
others bave been sold as the goods of complainants, to the damage 
of complainants, it is because complainants were unfortunate in the 
sélection of a désignation for their goods, and made their claim to 
the use of tin as their trade-mark more broadly than the law will 
permit ; and if goods of other manufacturers are now known and sold 
by the name of "Tin Tag," it is not because they are so branded, 
named, or designated, but as a short and popular mode of describing 
ail goods marked with tin tags. If other dealers bave the right to 
use tin as a material from which to make a tag or label, they cannot 
be held to violate complainants' rights, because the public designate 
ail goods marked with a tin label as "Tin Tag" goods. If complain- 
ants had put upon the market goods marked with paper, wood, or 
leather tags, and such goods had come to be popularly known and 
designated in the trade as "Paper Tag," "Wood Tag," or "Leather 
Tag," complainants could not by such use acquire the right to pre- 
vent ail other persons from putting a paper, wooden, or leather tag 
upon similar goods, because the use of such materials is a right com- 
mon to ail, and cannot be exclusively appropriated by any one. 

The use of arbitrary terms such as "Tin Tag" or "Wood Tag" by a 
manufacturer, to indicate goods produced or sold by him, might be 
allowable if the person so using the name or words branded them 
upon bis goods, or in any way gave the goods the name, but that 
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•would give no rîglit to the exclusive use of the tin or wood aa a ma- 
terial to designate the goods. A person may appropriate any word, 
figure, or emblem as a trade-mark, but that does net give an exclu- 
sive right to the use of the well-known material substances upon 
which the word, figure, or emblem may be impressed or engraved. 
I am therefore of opinion that tb's bill should be disrnissed for want 
of equity ; but this disposition of the case is made without préjudice 
to the complainants' right to sue upon any of its spécifie trade-marks 
depending on the coloring, design, shape, or letterings on the tin 
label. 



Hbnning V. Planters' Ins. Co. 
{Cireuît Court, W. D. Tennesm. August 80, 1888.) 

1. FoEEiGN JuDGMBNT— Suit against roKEiGir CoRFORATroN— What the Rec- 

ord MC8T Show. 

It ia a rule of interstate or international law that the courts of another state 
will not reçoive, as évidence of a foreign jud^ment, in a suit brought upon 
ît, any record thereof which does not show on its face that the défendant, if 
a foreign corporation, was doing business in that state. This is a subatan- 
tive jurisdictional averment that must afflrmatively appear, and not be left 
to any inference from the bare return of the offlcer that he has served an 
"agent." 

2. Samb— Proof Aliundb thb Record not AvAiiiABLB to Cure the Dbfbct. 

Nor can paroi or other proof of the f act be received in aid of the def ective 
record, if the averment does not appear therein. 

At Law. 

This was an action upon the judgment of a state court in Illinois, 
and the faets are stated in the opinion. It appears by the proof 
which was rejected that the défendant company issued the policy of 
insurance through a broker at Chicago, and that it had issued many 
other policies through that and other brokers ; the business ail being 
done by mail, and the policies sent to and delivered at Chicago. The 
company did not comply, nor attempt to comply, with the statutes of 
Illinois regulating the business of foreign insurance companies in 
that state, and appointed no agent to receive service as required. 
The agent served was the broker through whom the policy was issued, 
and he had then ceased, in fact, to be a broker for défendant, though 
whether he had ceased to be an "agent" for the service of process was 
a contested fact, or inference of fact, depending on the phraseology 
of the Illinois statutes. 

The défendant pleaded a spécial plea, denying that it was doing 
business in the state, or that the broker was its agent, and averring 
that the judgment was void, to which the plaintiff replied, and issue 
was joined; the plaintiff offered in évidence the record, which was 
objected to, and dépositions, to show the facts already stated. The 



HENNING V. PLAKTEBS' INS. CO. 441 

défendant offered proof to show that Mitchell was only îts broker in 
each transaction, etc. The case was submitted, upon stipulation, to 
be tried without a jury. 

Ellett é Houston, for plaintifif. 

T. B. Turley, for défendant. 

Hammond, J. On the authority of the case olSt. Clair v. Cox, 106 
U. S. 350, S. C. 1 Sup. et. Eep. 35é, it is my opinion that the judg- 
meut hère must be for the défendant company. Mr. Justice Field 
there says : 

"It is sufflcieiit to observe that we are of opinion that, whan service ia 
made withiu the state upon an agent of a foreign corporation, it is essential, 
in order to support the jurisdiction of the court to render a personal judg- 
ment, that it should appear somewhere in the record — either in the applica- 
tion for the writ, or accompanying its service, or in the pleadings, or the 
flnding of the court — that the corporation was engaged in business in the 
state. The transaction of business by the corporation in the state, gênerai 
or spécial, appearing, a certiflcate of service by the proper offlcer on a person 
who is its agent there, would, in our opinion, be sufflcient prima facie évi- 
dence that the agent represented the company in the business. It would then 
be open, when the record is ofiEered as évidence in another state, to show that 
the agent stood in no représentative character to the company; that his du- 
ties were îimited to those of a subordinate employé, or to a particular trans- 
action; or that his agency had ceased when the matter arose. 

"In the record, a copy of which was offered in évidence in this case, there 
was nothing to show, so far as we can see, that the Winthrop Mining Com- 
pany was engaged in business in the state when service was made on Col- 
well. ïhe return of the offlcer, on which alone reliance was placed to sus- 
tain the jurisdiction of the state court, gave no information on the subject. 
It did not, therefore, appear even prima facie that Colwell stood in any such 
représentative character to the company as would justify the service of a copy 
of the writ on him. ïhe certiflcate of the sherifï, in the absence of this fact 
in the record, was insufflcient to give the court jurisdiction to render a Per- 
sonal judgment against the foreign corporation. ïhe record was therefore 
properly exeeuted. " 

The return thus deelared against was that the ofiScer had served a 
copy of the writ "by delivering the same to Henry J. Colwell, Esq., 
agent of said Winthrop Mining Company, personally, in said county." 
Hère the return is : 

"Served this writ upon the within-named défendant, the Planters' Insur- 
ance Company, by delivering a copy thereof to and leaving same with Charles 
P. Mitchell, agent of said company, this fifteenth day of January, 1885; the 
président of said company not found in my county this fifteenth day of Jan- 
uary. 1885." 

"We look in vain for any suggestion, even, in the record that the de- 
fendant was, at the time of bringing the suit, or that it had been 
theretofore, "doing business" in the state of Illinois. The pracipe 
does not suggest it, nor the writ, nor the return of service. From 
thèse it does not even appear that the défendant was a corporation 
foreign to the state of Illinois ; and for ail that is shown it might be 
a home corporation, as no distinction is intimated by the language 
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Tised; it being sîmply, in common form, a suit agaînst the Flanters* 
Insurance Company, — whether a corporation or a partnership is not 
stated. The déclaration does aver that the défendant is "a cor- 
poration organized and existing under the laws of the state of Ten- 
nessee, and having its principal office or place of business at Mem- 
phis, in said last-named state, and which bas been duly summoned 
of a plea of trespass on the case upon promises," etc.; but nowhere 
is it even hinted that the défendant, so shown to be beyond the j'u- 
risdiction of the state, is "doing business" within it. The statement 
of the cause of action does not aid us in the least. It is not shown, 
even, that the plaintiff, or the firm of which he was receiver, were 
citizens of Illinois, nor that the policy was executed or delivered 
there, nor that there was the least connection between the transac- 
tion and the state of Illinois, or persons within it, before or since, ex- 
cept the bare fact of the suit itself , The policy is set out in hcec verba 
in the déclaration; and if we may look to this, which is doubtful, it 
appears to bave been on its face a Tennessee contract, for it is stated 
to hâve been signed and sealed in the city of Memphis, and there is 
absolutely nothing to show but that ail parties to it were in Memphis 
at the time. The property insured was in the state of Minnesota, so 
that we are without the least trace of any fact to show that the de- 
fendant Company had, either in this particular transaction or any 
other, the least possible relation to the state of Illinois. 

The judgment of the court is equally barren, It is a judgment by 
default, and the assessment of damages at $2,600, as if upon a suit 
against an individual upon personal service. It is ail left to in- 
ference, based on the return of the sheriff that he had served de- 
fendant's agent, that this foreign corporation was "found" or "doing 
business" within the state of Illinois. But we hâve seen that, ac- 
cording to the suprême court of the United States, this inference will 
not do, and Mr. Justice Field makes the reason plain. An individual 
is always "found" where he is served, and cannot be served without 
such "finding," but a corporation is not, necessarily. 

The sheriff may choose to serve anybody as agent; and wherever 
the suit be brought he could assume that any convenient person waa 
"agent;" and if that simple return imports that the foreign corpora- 
tion was "doing business" within the state, and that the person 
served was a proper "agent" to represent it, the whole jurisdiction 
would dépend upon what may be a fallacious inference; for, in the 
nature of the thing, it does not essentially import that fact. Ab- 
stractly, perhaps, the same might be said of a service on agents oi 
officers of a domestic corporation ; but in that case there is a judicial 
knowledge, so to speak, of the corporations of the state, as to any par- 
ticular corporation being engaged in business, as to the requirement? 
of service on corporations, and the character of their organizatioD 
and officers, which aids the service. Hère — and particularly in this 
case, for I bave shown that every suggestion of this record is againsi 
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the notion that this company was doing business or that tbis trans- 
action was witbin the state — the sabstantive fact to support the 
service, that the corporation, namely, was "doing business," or was 
"found" doing business, in the state, is wholly wanting in this rec- 
ord, and cannot be supplied by that sort of gênerai knowledge of 
which I hâve spoken as existing in relation to domestic concerns. It 
is a gênerai rule that a spécial jurisdictional fact outside the ordinary 
and intrinsic situation of the thing shall be specially averred in plead- 
ing, and certainly that which is contrary to that ordinary course of 
things should be averred, to give the court knowledge of the fact. Of 
course, a pleader need not state his évidence in the pleading, but he 
must aver the conclusion of fact in some form sufficient to show it, 
however generally. Precisely how this averment should be alleged 
or shown by the record may be difficult to say, for it is a remarkable 
fact that until 1872, when the case of Newby v. Von Oppen, L. E. 7 
Q. B. 293, occurred, there was never any suit against a foreign cor- 
poration in a court of law in Bngland. Eeasoning by analogy from 
the practice of averring the jurisdictional facts as to the citizenship 
of the parties to a suit in the fédéral courts, it might be enough to 
simply avè^r the gênerai fact that the défendant "is doing business 
within this state" in the déclaration, or elsewhere in the technioal 
record. 

Nor can the want of such averment or showing in the record as the 
suprême court demands be supplied by proof aliunde the record, of- 
fered at the trial of the subséquent suit predicated on the alleged 
judgment. The defects of the record cannot be so pieced or patched 
up by paroi. 

Mr. Justice Coolky says in Montgomery v. Merrill, 36 Mich. 97, 
S. G. 26 Mich. 73: 

"We think, also, that the court was right in rejecting the évidence offered 
by the plaintiff on the trial to show that Sidney Ketchum was in fact the last 
président of the banli. Jurisdictional facts cannot rest in paroi, to be proved 
in one case, and perhaps disproved in another. The record must be complète 
in itself." 1 Whart. Ev. (2d Ed.) § 824. 

Nor is this a case of local Illinois law, to be binding hère if bind- 
ing there. This judgment might be good there, and not good hère, 
in this proceeding, as évidence of its existence. Mr. Justice Geay 
well expresses the rule on that subject in Hart v. Sansom, 110 U. S. 
151, S. G. 3 Sup. et. Eep. 586, where he remarks: 

" ïhe courts of the state might perhaps f eel bound to give effect to the serv- 
ice made as directed by its statutes. But no court deri ving its authority from 
another governraent will recognize a merely constructive service as bringing 
the person within the jurisdiction of the court. The judgment would be al- 
lowed no force in the courts of any other state, and it is of no greater force, 
as against a citizen of another state, in a court of the United States, though 
held within the state in which the judgment was rendered." Id. 155. 

And see Toion of Pana v. Bowler, 107 U. S. 529, 645 ; S. G. 2 
Sup. Gt. Eep. 704. 
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It is an mtematîonal or Interstate considération as affecied bj onr 
constitution. Article 4, § 1. The court started out, under the lead 
of Mr. Justice Washington, to oonstrue that requirement into a rule 
of absolute verity for ail judgments of another state, and respectable 
and high authority is not wanting to show that such is the proper 
international doctrine; but in the conflict over the point, not settled 
when our constitution was made, there bas been evolved a gênerai 
consensus of opinion that the courts of another state will not give 
effect to the judgment unless it appear by the record that the court 
had potential jurisdiction over the person of the défendant; and, if 
the record show that, — which this does not, — then the défendant 
may contradict it by proof, in order to save his rights of "natural 
justice," whatever that may mean. Whart. Confl. Laws, (2d Ed.) § 
646 et seq.; Moulin v. Insurance Co., 24 N. J. Law, 222; S. G. 25 
N. J. Law, 57. And it will be found from the cases cited that, be- 
ginning with Pennoyer v. Ncff, 95 U. S. 714, the suprême court bas 
vigorously laid hold of this rule with a deliberate purpose to protect 
in the most thorough manner ail non-residents against judgments 
where there is no personal service, except so far as the state render- 
ing them bas property within its borders to satisfy them by its own 
exécution of them. Elsewhere, except to that extent, they are utterly 
void. This case of St. Clair v. Cox, supra, is one of the séries, and 
it establishes, as an élément of this protection, that, when foreign 
corporations are sued, the record must show affirmatively, not only 
that there was service upon an "agent," but that the corporation was 
in fact "doing business" in the state. This latter fact being shown, 
the court will assume, in the absence of proof to the contrary, that 
the party returned served as "agent" was in fact the représentative 
of the corporation, but not otherwise. 

What facts will constitute "doing business" within a state we need 
not décide; nor whether, on the faets of this case, as shown by the 
proof taken in support of defendant's spécial plea that it was not 
doing business there, and that Mitchell was not its "agent," this 
défendant was "found" by its "agent," either perforée of the Illinois 
statutes in that behalf, or of the gênerai law. It is sufficient hère 
that the defendant's objection to the admission in évidence of the 
plaintiiï's record must prevail. However it may be under the laws 
of Illinois, that record does not, under the international or Interstate 
law, disclose the fact that this défendant was doing business in that 
state, and the fact cannot be now proved in aid of the record. 

Judgment for défendant. 
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In re Yanoet. 

(Œreuft Court, W. D Tennessee. August 30, 1886.) 

1. CONSTITUTIONAL LaW — APPOINTMENT TO OFFICE — POWBB OF THE PrBSIBBNT 
TO FlLL VaCANCIES. 

Although the vacancy flrst happen during a session of the senate, if it con- 
tinue to exist during the subséquent recess, tlie président has power to flU it 
up, under the constitution of the United States, art. 2, § 2, cl. 3. Per Woods, 
Justice; Jackson, J., contra; Hammond, J., dubùante. 
9. United States Marshal — Appointment and Commission — Qualification, 
Oath, and Bond— Duties of District Judgb— Rbv. St. §§ 783, 788. 

But, whether the président hâve that power or not, whenever an applicant 
appears with a commiasion from him, under the greatseal of the United 
States, appointing him a marshal to flll such a vacancy, it is the duty of the 
district judge to talie his bond, and administer the oath of office, without re- 
gard to any question of the president's power in the premises. If not a purely 
ministerial duty, it is not a judicial function that the judge performs, and he 
cannot withhold qualification because of any views he may entertain of the 
proper construction of the constitution. The commission and the seal Im- 
port, prima fade, a right to be qualifled, and beyond that the judge will insti- 
tute no inquiry, whether objection be made or not. 

At Chambers. Application to be qaalified as marshal. 

The department of justice having forwarded the commissioti of T. 
B. Yancey to be a marshal of the United States for the Western district 
of Tennessee to United States District Judge Hammond, with a request 
that he be qualified as reqtiired by law, and the commission delivered 
to him, he was notified to appear for that purpose. The district at- 
torney, however, interposed the following letter: 

"Office of United States Attorney, 

"Memphis, Tenn., August 21, 1886. 

"Hon. B. 8. Hammond, Judge United States District Court, Memphis, 
Tenn. — Dear Sir: I deem it my duty to call your attention to the fact that 
the only judicial décision upon the question in tlie United States casts at leaat 
a doubt upon the propriety of ïhos. B. Yancey, Esq,, assuming the duties of 
marshal in this district under his récent appointment, and I suggest that you 
examine the question in order that he may act advisedly, and also ttiat no 
trouble or iuconvenience may arise in regard to the service of process, 

"This can ail be avoided by an authoritative détermination of this ques- 
tion, or by Mr. Yancey's appointment by the circuit justice, until the ofHce 
is fîlled by the président. If the commission lately issued to Mr. Yancey was 
improvidently done, he would incur the penalty affixed under section 1771, 
Bev. St., i. e., imprisonment not exceeding flve years, and a fine not exceed- 
ing ten thousand dollars. And if the opinion of Judge Cadwalader is the 
law, ail service of process by him would not only be irregular, but be void, 
because, under that opinion, he would not be an ofïicer de Jure nor de facto, 
and could receive no compensation for any of his acts. 

"Marshal Williamson was suspended on June 12, 1885. His term of office 
expired May 24, 1886, and Marshal Freeman was designated ' to perform the 
duties of such suspended offlcer in the mean time;' the suspension of Mr. 
Williamson being, however, upon its face until the end of the next sossion 
of the senate. If the vacancy occurred at the end of Mr. Williainson's term, 
it happened in May, and during the session of the senate, aud Mr. Freeman 
was only a de facto offlcer after that date. If, however, he held untU the 
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end of tho session of the senate, his appointment is vaUd and regular. TIjb 
opinion which leads me to make thèse suggestions is that of Judge Cadwal- 
ADEB, entitled 'Proceedings upon the question of incumbency of the office of 
attorney of the United States for the Eastern district of Pennsylvania,' and 
is reported in the eighth volume of the Internai fievenue Record, pages 138- 
146, and in which nearly every précèdent and opinion is cited except that of 
Mr. Evarts regarding the same appointée, and that will be found in the same 
book at page 78. 

"Very respectfully, H. W. McCoeey, U. S. Attorney." 

Indorsed: "The clerk will file this letter, send Dr. T. B. Yancey a copy of 
it, and notify him and the district attorney that I will confer with them at 
my chambers on Monday next at 10 o'clock. E. S. Hammond." 

The judge thereupon sent the following telegram to Mr. Justice 
Woods, assigned as circuit justice in place of Mr. Justice Matthews, 
• who is traveling abroad dnring vacation : 

"Memphis, Tenn., August 25, 1886. 
"Mr. Justice W. S. Woods, Washington, D. C: Marshal Williamson was 
suspended. Freeman designated, nominated, and rejected. Williamson's 
tenn expired while senate in session. Yancey nominated, and no action by 
senate. After adjournment, président commissions Yancey. District at- 
torney makes question that the président cannot, and circuit justice must, 
appoint. Can you confer with circuit judge and myself ; and, if ao, will yoa 
come hère, or shall we meet you at a place convenient to ail? 

"E. S. Hammond, U. S. District Judge." 

Subsequently tbe district attorney sent to the district judge the 
following dispatch : 

"Jackson, Tennessee, August 25, 1886. 

"Hon. E. 8. Hammond, Memphis, Tennessee: Since calling your atten- 
tion to the question of Dr. Yancey's appointment I hâve become satisQed that 
Judge Oadwalader's opinion was wrong in stating that such a person 
would not be an offlcer de facto. Such being the case, the service of proeess 
hy him would not be void. As this is the only interest my office has in the 
question, I communicate the fact to you, and leave him to act as he may be 
advised by his attorneys, and without either suggestion or objection on my 
part. Please hâve this shown to Genl. Wright. 

"H. W. MoCoKKY, District Attorney." 

Th-e district judge, having received the reply of the circuit justice, 
given in the opinion, forwarded it, with a statement of his own, to 
the circuit judge, from whom he received the letter copied in the 
opinion. 

The facts are that M. T. Williamson was, on the twenty-fourth 
day of May, 1882, appointed and commissioned marshal of the 
United States for this district, by and with the advice and consent of 
the senate, for a term of four years, which ended May 24, 1886, 
while the senate was in session. The président, on tbe twelfth day of 
June, 1885, suspended Williamson, and thereupon designated and 
commissioned James H. Freeman to discharge the duties of "such 
suspended ofQcer in the mean time," and "subject to ail the provis- 
ions of law applicable thereto." When the senate again met, Free- 
man was nominated to be marshal, and his nomination was, a few 
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days before îts adjotumment, rejeeted. T. B. Tanoey was then nomî- 
oated by tbe président, bat no action was taken by tbe senate, wbich 
adjonrned. After tbis adjournment, and during tbe recess of tbe 
senate, tbe président appointed and commissioned said Yancey "to 
exécute and fulôll tbe duties of tbat office according to law, and to 
bave and bold tbe said office, with ail the powers," etc., "until tbe 
end of tbe next session of the senate of tbe United States, and no 
longer; subject to the conditions prescribed by law." 

Chas. A. Stainback, Luhe E. Wright, and Thomas B. Turley, for 
the Marsbal. 

Before Woods, Justice, and Jackson and Hammond, JJ. 

Hammond, J. Eeflection bas satisfied me tbat I sbould qualify tbis 
appointée as required by Eev. St. §§ 782, 783. One cannot read tbe 
very cogent opinion in the Case of the District Attorney, 7 Amer. Law 
Eeg. (N. S.) 786, S. C. 8 Int. Eev. Eec. 138, without feeling tbat 
there is very grave doubt as to the validity of tbis appointment by 
the président, and it may be tbat there sbould be an authoritative ju- 
dicial détermination of the doubt. Judge Cadwalader calls atten- 
tion to the difficulty of raising the question for judicial décision, and 
it is apparent tbat even tbat opinion itself is subject to challenge as 
being only an expression of the learned judge's views of tbe question, 
and not, in a strict sensé, an adjudication of it; and be is bimself 
careful, in bis considération of tbe subject, to distinguisb between 
expressions of opinion tbat are authoritative with courts, and those 
wbich are not. It may be true, as suggested by tbe district attor- 
ney, tbat questions may arise as to tbe validity of the service of pro- 
cess; the appointée of the président may, by accepting the office, by 
taking tbe oatb be asks me to administer, and by undertaking to ex- 
ercise the duties of marsbal, incur the severe penalties of Eev. St. § 
1771; or even tbe président and the department officers may incur 
the penalties of section 1772, — and yet it may not be, and I tbink is 
not, tbe duty of the district judge to protect them, or any of them, 
from those penalties, by refusing to qualify the appointée, or to tbus 
undertake to furnisb any immunity from the inconveniences of dis- 
puted services of process. Tbe statute does not impose on tbe dis- 
trict judge any judicial function to détermine, while approving the 
bond and administering the oatb, tbe right or title of the appointée 
to tbe office, or tbe power of tbe président in making the appoint- 
ment. I am not prepared to say, nor called on to décide, wbetber 
the district judge, in approving tbe bond and qualifying the marsbal, 
exercises a purely ministerial duty, as defined in Gaines v. Thompson, 
7 Wall. 347, 353, and other cases, or not; nor wbetber its perform- 
ance could be coerced by mandamus; nor wbether any court bas been 
autborized to issue that writ against him, if it be a proper remedy. 
It requires only a sligbt examination of the cases to show tbat tbese 
are very grave questions, like tbe other, and tbey sbould neitber be 
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mooted, nor any attempt be made to décide them, nntîl, in the dne 
course of events, a contestation arises which shall présent them form- 
ally tovjudicial action. But I feel quite sure that, whatever may be 
the précise nature of that duty, the appearance of a person holding 
the president's commission, and his offer to qualify, does not présent 
to the district judge a case or question invoking from him any opin- 
ion or décision as to the president's power to make the appointment, 
whether objection, or suggestion of objection, be made to him or not. 
It is true, the statute says every "marshal" shall, before be entera 
upon the duties of his appointment, take, before the district judge, 
an oath, etc., and one appointed by the président or other function- 
ary without authority cannot be "a marshal;" but it would be a very 
strained implication from this that the district judge thereby acquires 
the power to détermine whether the applicant be "a marshal" or not. 
Strictly, he is not marshal until be qualifies, and cannot be; and there 
is inaccuracy of expression in the statute calling him so, if we think 
of it in référence to this supposed authority of the district judge to 
décide whether he be "a marshal" or not. It will not do to base so 
formidable a power on so bare an expression. It is not a necessary 
implication from the statute, and the rule is familiar that it is only 
such implications that are a part of the statute. 

This duty might hâve been conferred as well upon the secretary of 
state or other executive of&cer, upon any commissioner, notary, jus- 
tice of the peace, or the like; and the character of the officiai, as be- 
ing executive or judicial, or his dignity of office or want of it, could 
add nothing whatever to the nature of the act performed. But the 
fact that it might be so variously authorized shows that it cannot 
hâve been the intention of the statute to empower the particular 
functionary selected with the judicial office of deciding whether the 
président has, in a given case, exceeded his powers. There is too 
much disparity of importance between the two for any sound basis 
of association of ideas in that regard. I should not surely qualify 
an applicant coming with a commission as marshal from, let us say, 
the mikado of Japan or the governor of a state; but, in refusing, I 
should not act judicially, and détermine that he was not a marshal; 
for he would be in no better attitude than one who came with no com- 
mission at ail. But when he appears with a commission of the prés- 
ident of the United States, under the great seal of the United States, 
that seal imports, prima facie, a rightful appointment so far as con- 
cerns the duty, I wish caref ally to say, of any functionary authorized 
to take his bond, and administer the oath of office. Beyond this I 
express no opinion as to the import of the commission. 

If we consider the probable or possible effect of the refusai of the 
district judge to qualify the president's appointée, the impotence of 
the refusai, so far as it can serve any useful purpose, becomes more 
plain. Besides the doubts already indicated whether a mandamus 
would lie, or whether, if it do, any court has power to issue it, there 
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îs qnite a strong probability that the mandamus, if available, would 
not bring the question under any judicial sorutiny, because it would 
not involve the right or title of the appointée to the office. U. S. v. 
Guthrie, 17 How. 301 . But see Ex parte Hennen, 13 Pet. 230. The 
only proper subject of inquiry would probably be whether there was 
any defect in the prima facie right created by the commission, and 
behind that no court would attempt to go. 

But if the mandamus be not available, then the excluded applicant 
would be without remedy, unless the impeachment of the judge could 
be called a remedy, until congress could confer the power to qualify 
him upon some more reasonable officiai. Meantime, the duties might 
go undischarged; for, although the circuit justice, under Kev. St. § 
793, may fiU vacancies in the office of marshal, it would be doubtful 
if the refusai to qualify the president's appointée would of itself pro- 
duce such a condition of aflfairs as would authorize action under that 
section. It is my opinion that whether the district judge refuses to 
qualify the president's appointée or not should hâve no influence on 
the action of the circuit justice in the matter. If the applicant be 
■qualified, it does not add any thing to bis right or title to the office ; 
and if the président hâve no power under the constitution — and it ia 
purely a constitutional question — to make the appointment, the va- 
cancy would still exist, which the circuit justice is required to fill. 

If the district judge qualify the president's appointée, it might in- 
duce the circuit justice to withhold any action, since he finds a per- 
son in the actual discharge of the duties; but, if he refuse to qualify 
him, it does not foUow that the circuit justice would any more read- 
ily act in the premises, because it does not relieve the situation of 
the necessity of the circuit justice deciding whether he has power to 
lill the vacancy. The only possible useful purpose, therefore, in re- 
fusing qualification, would be to invite the circuit justice to consider 
and détermine his powers and duty in the premises, by removing the 
cause he might find for non-action in the de facto (if it be so) incum- 
bency of the president's appointée. I shall certainly not feel author- 
ized to withhold qualification to the extent of the embarrassment of 
the circuit justice in that matter; nor, on the other hand, to the ex- 
tent of embarrassing the person holding the president's commission 
in any contest he may hâve with an appointée of the circuit justice 
either in respect of his right or possession. 

I bave, under the circumstances, therefore, invited a conférence 
with the circuit justice and the circuit judge, so that we may mutu- 
ally détermine what is best to be done for the public service. 



Hammond, J. Having briefly telegraphed the faots to Mr. Justice 
Woods, and asked a conférence with him and the circuit judge, he 
replied as foUows : 

v.28F.no.8— 29 
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"Washington, D. C, August 26, 1886. 
"Won. E. S. Hammond, U. S, Judge, Memphis, Tennessee: In my opinion, 
président had power to make appointaient. See In re Farrow and Bigbpt 
4 Woods, 491, [S. 0. 3 Fed. Rep. 112.] W. B. Woods, Justice.» 

Whereupon I forwarded his telegram to Mr. Circuit Judge Jackson, 
with a copy of the foregoing views of my own, asked his advice 
■wliether to urge a conférence and argument, and for his opinion as 
to the president's authority and my own duty in the premises, to 
•which the following reply was received : 

"Nashville, Tï2înessee, August 28, 1886. 
"Son. E. 8. Hammond, Memphis, Tennessee — ^My Dear Judge: Your 
note of tlie twenty-sixth instant incloslng draft of your views in tlie matter 
of tlie marsiialship, and his right to be qualifled, was received last night. I 
hâve not seen tlie case referred to by Judge Woods in his dispatch, viz., In 
re Farrow and Bigby, 4 Woods, 491, [S. 0. 3 Fed. Rep. 112,] which seems 
to control his opinion that the président bas the right to malie the appoint- 
aient in question. The vacancy having occurred during the session of the 
senate, I do not thinlc the président has the authority, under the constitution, 
to fill it during the recess of the senate. I examined the question with some 
care while the Edmunds resolutions were under discussion, and then reached 
the conclusion, supported by the undoubted weight of authority, that the 
président had no power to make a temporary appointment in cases like the 
présent; the vacancy not happening during the recess of the senate. The 
question is an important one, and should be definitely settled by the suprême 
court. How to raise it judicially is the difflculty. I agrée with you in 
thinking that the duty imposed upon the district judge to qualify the mar- 
shal (approve his bond, and adrainister to him the oath of office) does not 
enable you to inslitute sua sponte an inquiry into the regularity of the ap- 
pointment. The validity of his appointment is a judicial question, which 
must be raîsed by some one questioning the appointment. This could be 
raised by an appointée of tlie circuit justice under section 793 of the Re- 
vised Statutes, if the circuit justice should choose or think proper to make 
an appointment under that section, on the theory that Yancey held under no 
valid appointment. Yancey's qualification would in no way affect the case 
in that event. The question of the validity of the appointment might per- 
haps be raised in some other manner. Judge Cadwaladee allowed it to be 
raised by the retiring offlcer, occupying the position Freeman now does. 
But, unless Yancey's right or title to the office is in some way questioned, 
and in some mode so as to make it the subject of judicial inquiry, I do not 
see how you can properly décline to qualify him, or to act on his bond, and, 
if that is satisfactory, administer to him the oath of office. I think, in an 
important question like this, which involves the regularity of service of pro- 
cess, and the rights of individuals and the public, you did right in suggest- 
ing or proposing a conférence with the circuit justice and circuit judge. 
"Yours, truly, Howell E. Jackson." 

The telegram from the circuit justice settles that he will not under- 
take to exercise any power of appointment under Eev. St. § 793, 
since it is his opinion that the président has the power to make this 
appointment. This relieves me of any embarrassment in that di- 
rection, and, of course, amounts to an advice from him that I should 
qualify Yancey. Whether this détermination of the circuit justice 
be a judicial décision or not, he has, whatever the character of Ma 
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fanction în that behalf may be, the responsibility of determining if a 
state of facts exists requiring him to make an appointaient, and it is 
a practical construction of the constitution and statutes in favor of 
the president's power in the premises, and furnishes to me an addi- 
tional support for declîning to question it by a refusai to qualify the 
applicant. 

And, while it is apparent that the circuit judge holds a contrary 
opinion as to the power of the président, he concurs in the conclusion 
I had reached to qualify the appointée. It may be remarked hère 
that a similar question as to the presidential power of appointment 
was sought to be raised in Re Marshalship of Alabama, 20 Fed. Eep. 
379, by the motion of a claimant "to be recognized and held by the 
courts as now entitled to assume the duties of that office." But it ia 
doubtful if the court or its judges can, by récognition or non-recog- 
nition of an officer, adjudicate the constitutional question involved in 
any objection to thèse appointments by the président. 

The case referred to by the circuit justice was a décision made by 
him while circuit judge. Re Farrow, i Woods, 491 ; S. G. 3 Fed. Eep. 
112. It might be challenged, as the opinion of judge Cadwalader 
might, as not being an authoritative adjudication of the point, for I 
am not aware of any fédéral statute, such as the states sometimes 
hâve, authorizing agreed cases to be submitted to a court ; but, be- 
yond that, Chief Justice MabshalIj held in Wallace v. Andersen, 5 
Wheat. 291, that quo warranta to try the title to an office could uoi 
be maintained but at the instance of the government, and that con 
sent of parties will not give jurisdiction in such a case; which doc- 
trine was affirmed in Nebraska v. Lockwood, 8 Wall. 236. It maj 
be doubtful, therefore, whether the agreement of Farrow and Bigby 
to submit their rival claims to the court or judge was anythiug mors 
than an arbitration of them. This only emphasizes the difficulty 
pointed out by Judge Cadwalader of ever having, in the présent state 
of our fédéral législation, any direct judicial adjudication of the point. 

The remedy by quo warranta, or upon an information in that nat- 
ure, may not be available, any more than the mandamus, since the 
jurisdiction conferred by Éev. St. sec. 563, subsec. 14; Id. sec. 629, 
subsec. 14; and Id. sec. 1786, — is limited to a particular class of 
cases not embracing this ; and since that limitation may exclude 
any broader jurisdiction that might be claimed under the gênerai 
power of the courts to issue writs to enforce any jurisdiction granted 
to them, (Eev. Sfc § 716,) if, indeed, any jurisdiction to direetly try 
the title to fédéral offices by quo warranta or other like proceeding 
has been conferred upon any fédéral court, — they being destitute of 
ail common-law jurisdiction in that regard, as every other. The ques- 
tion may arise some time in the way of contestation over private rights 
involved, and may be then authoritatively decided. The opinion of 
Mr. Circuit Justice Woods in the Farrow Case gives a force of author- 
itative décision to the opinions of the attorneys gênerai, which is de- 
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nied by Judge Cadwaladeb because of a tendency to thereby perpetn- 
ate an abuse of executive power ; for, if the courts recognize executive 
décision and practice as authoritative on tliem in construing the 
constitution, they may abdicate one of tbeir most important duties, 
and loosen their power to check ail violations of the constitution by 
any department of the government, législative, executive, or judicial. 
Of course, it cannot be questioned that the practice of the govern- 
ment in ail its departments, and the opinions of eminent publicists 
and jurists, whether officiai or otherwise, and wbether technically au- 
thoritative on the courts or not, are entitled to the considération of 
the courts in construing the constitution; but care should be used 
not to go beyond the limits of their just weight in that behalf. 

Thèse remarks are made to strengthen my conclusion to limit my 
own action, as a district judge proceeding to exercise the power con- 
ferred by Eev. St, §§ 782, 783, within the narrowbounds to which it 
belongs, and not to attempt to décide this grave question of constitu- 
tional construction by either qualifying, or refusing to qualify, the 
president's appointée. There are criminal penalties prescribed by 
itbe législation of congress designed to protect against executive abuses 
of this power of appointment ; and, if they be unavailable by reason 
of executive control over prosecutions, the ultimate remedy may be 
in the indépendance of grand juries from any such determent. The 
courts or judges should not undertake any duty in that direction not 
strie tly belonging to them. 



In re Baxteb and others, Bankrupts, 
{Circuit Court, 8. D. New York. 1886.) 

1. BaNKRTJPTCT— PbBFERENCES— BiLl. OF BXCHANGB. 

Wliere bankrupts, before insolvency or contemplation thereof, delivered 
their bill of exchange drawn on a certain firm, payable at a future day to cer- 
tain creditors, and said creditors, after the insolvency and with knowledge 
that it had occurred, presented the bill to said firm, who accepted it, while 
ignorant of the insolvency, thereby obtaining an équitable lien for its amount 
upon property in their hands as consignées of the bankrupts, held, that the 
payment of the bill of exchange was not an illégal préférence, although made 
after the bankruptcy was noterions. 
8. Same— Attobnbt's Febs— Cbeditobs. 

Services rendered by counsel for the beneflt of particular creditors only, 
and not for ail the creditors of a bankrupt, are not allowable against the es- 
tate of said bankrupt. 

In Bankruptcy. See 25 Fed. Eep. 700. 

A. P. <& W. Man, for respondents, (Wm. F. Scott, of counsel.) 

Abbott Bros., for appellant. 

Wallaoe, J. Baxter & Co., the bankrupts, before insolvency or 
contemplation thereof, delivered their bill of exchange drawn on Jone» 
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Bros., payable at a future day, to Dennistoun, Cross & Ce, creditors. 
Subsequently Baxter & Co. became insolvent, and Dennistoun, Crosa 
& Co., with knowledge of the fact, presented the bill to Jones Bros, 
for their acceptance, and procured their acceptance ; Jones Bros, at 
the time being ignorant of the insolvency of Baxter & Co. Jones 
Bros, were consignées of Baxter & Co., and upon acceptance of the 
bill obtained an équitable lien for its amount upon property in the 
hands of Baxter & Co. In due course, but after Baxter & Co. were 
notoriously insolvent, Jones Bros, paid the bill to Dennistoun, Cross 
& Co. After Baxter & Co. were adjudicated bankrupts, Dennistoun, 
Cross & Co., being creditors upon other demands, proved their claim 
upon thèse demandB, and the assignée in bankruptcy moved to ex- 
punge, upon the ground that they had received an illégal préférence 
by the payment of the bill of exchange. 

The élément of intent on the part of the bankrupts to give a préf- 
érence to Dennistoun, Cross & Co, is wholly wanting in the transac- 
tion of which the assignée complains; and if there was any préfér- 
ence, whieh is gravely doubted, it was the resuit of circumstances 
beyond the control of the bankrupts, and which could not hâve been 
foreseen by them when they delivered the bill of exchange. Unless 
Dennistoun, Cross & Co. received some part of the bankrupt property, 
they did not obtain a preferential payment. It does not appear that 
they received anything except the money of Jones Bros, in payment 
of the obligation of Jones Bros. While the effect of their obtaining 
the acceptance of Jones Bros, was to put that firm in a position to 
reimburse themselves for the amount of the bill out of the property 
of the bankrupts consigned to Jones Bros., Dennistoun, Cross & Co. 
did not get the property or the avails of it. At most it would seem , 
that they only put it in the power of Jones Bros, to obtain property 
of the bankrupts. They did not obtain a préférence by obtaining 
Jones Bros.' acceptance of the bill, and it is not obvious how they 
would hâve obtained one if they had sued Jones Bros, upon the ac- 
ceptance, and collected the amount by proeess ; and unless this would 
hâve been a préférence there was none in receiving payment from 
Jones Bros, without suit. 

The order of the district court refusing to expunge the proof of debt 
of Dennistoun, Cross & Co., and allowing the claim to stand, was 
therefore right, So mueh of the order appealed from as allows a 
counsel fee of $250 to Dennistoun, Cross & Co. by way of costs upon 
the contestation of their claim is erroneôus. Irrespective of gênerai 
order No. 30 in bankruptcy, prohibiting any allowance against the 
estate of a bankrupt for fées of attorneys or counsel except when 
necessarily employed by the assignée, it is not in accordance with 
the well-established practice in equity tp charge a fund belonging to 
a body of creditors with costs in favor of a particular creditor taxable 
as between soliciter and client when the controversy is merely one 
respecting the validity or extent of the creditor's claim. The services 
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rendered by counsel for Dennistoun, Cross & Co. were for the benefit 
of those creditors only, and not for that of ail the creditors of the 
bankrupts, or of the gênerai fund. They are not to be compensated 
therefor upon the principle that one jointly interested with others in 
a common fund, who maintains a necessary litigation to save it from 
■waste, or aecure it for the benefit of ail, is entitled in eqnity to the 
reimbursement of bis costs as between solicitor and client out of the 
fund. See Trustées v. Greenough, 105 U. S. 527, and cases there cited. 
The only costs which should hâve been allowed are those of an equity 
suit as between party and party prescribed by statute. Eev. St. § 
823. 
In àll other respects the order of the district court is affirmed. 



Newbuky and others v. Fowlbb.* 
(Circuit Court, N. B. Illinois. August 3, 1886.) 

1. Patents fok Inventions— Timb-Locks. 

Letters patent No. 363,093, Of August 1, 1883, to Henry F. Newlburj, for an 
improvement in time-locks, construed, sustained over the défense ci want of 
novelty, and found infringed. 

8. Same— Patentable Novelty. 

Prier to the making of the patented device, combination looks for vaults 
and safes, havin^ supplementary devices for dogging the bolts of the door in 
the locked position, in case the lock was driven or blown ofE, or separated 
from the door-plates, were old, and it was also old to use time-locks in connec- 
tion with such combination looks and dogging devices. The patent described 
a supplemental locking mechanism, adapted to be called into action by a 
shock sufflcient to break or displace the parts of the time-lock without driv- 
ing it from the door. Held, that the device possessed patentable novelty. 

3. Same— Invention. 

" It required inventive genius to conçoive and adapt to a time-lock a supple- 
mental mechaniam which would remain inert until the time-lock was broken, 
and then be brought into action by the violence or shock which broke the 
time-lock, or destroyed its efflciency. " 

4. Same- Utility— Infhingement— EsTOPPBL. 

One who bas appropriated an invention ought not to be heard to question 
its utility. 

5. Same— Utilitt — Increasbd Salabilitt. 

Any invention which increases the salability of an article may be said to 
contain the éléments of utility. 

In Equity. 

Sam'l A. Duncan and Horace S. Oahley, for complainants. 

West & Bond, for défendant. 

Blodgett, J. This is a bill in equity for an accounting and în- 
junction, by reason of the alleged infringement of patent No. 262,- 
093, granted August 1, 1882, to Henry F. Newbury, for "an improve- 

'Editedby Charles C. Linthioum, Esq., of the Chicago bar. 
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ment in time-locks." This patentée does not daim to hâve invéhted 
a time-lock, and the class of looks known as "time-locks" seems to 
hâve been well known in the art since about 184:7, although they do 
not appear to hâve come into gênerai use until about the year 1870 
as a device for protecting vault and safe doors against burglars. 
Thèse time-loeks, as now applied to safe and vault doors, are used 
mainly as auxiliaries to the usual locking devices, by holding a check 
or dog, which is moved by a time mechanism, against some part of 
the lock, so as to prevent the retraeting of the locking boit, or the 
unlocking of the safe, until the clock-work or time mechanism re- 
moves this check or dog out of the pathway of the boit, when the 
boit can be retracted ordrawn back, and the dooropened; this clock- 
work being set to remove the check or dog out of the way at the 
time when the door is to be opened. It was at first assumed that 
the reinforcement of the well-known lock by this time mechanism, 
which was wholly within the interior of the save or vault', and could 
not be manipulated from the outside, furnished a complète protec- 
tion against the devices of the burglar. This patentée, however, 
claims to hâve discovered that this time mechanism, being necessa- 
rily, in order to operate surely and accurately, very délicate and 
frangible in its structure, like the works of a first-class watch or other 
time-piece, can bo readily broken or disabled by a blast from a cart- 
ridge of dynamite, or other high explosive substance, against the out- 
side of the safe door, and even by blows from a heavy sledge, so that 
the clock-work would immediately ran down, and remove the check 
or dog of the time-lock out of the way of the boit; when the door 
could at once be opened, eilher by the burglars having obtaiued the 
combination of the lock, or by forcing the lock from the door-plate 
by the introduction of gunpowder, or by drilling a hole through the 
door-plate, and driving off the lock by means of a punch and sledge- 
hammer; and to avert this danger is the purpose of the device cov- 
ered by this patent, by providing a supplemental dogging or checking 
device, which shall come into action, and either dog the bolts of the lock 
or the time mechanism whenever the normal opei'ation of the time- 
lock is defeated or destroyed by violence. That is, if by the explo- 
sion of dynamite, or by the blows of a sledge against the door, the 
time-lock is deranged or broken so as to begin to run down, the force 
which breaks or déranges the mechanism of the time-lock brings into 
action this supplemental dog or catch to prevent the locking bolts 
of the door from being retracted. 

It is chargea by this bill that défendant infringes the first claim of 
this patent, which is : 

"(1) The botnbination of a clironometric or time lock and a supplemental 
locking mecljainsm, consisting of a dog or clieck, and means for holding such 
dog or check out of action during the normal condition of. the time-lock, 
somepart of this supplemeptal mechanism being arranged in proximity tothe 
lock substantially as set forth, whereby the supplemental dog or check will be 
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brought înto action to prevent the retraction of the door-bolts of tlie safe or 
vault on whioh the time-Iock is used, on the occurrence of a shocli capable of 
breaklng or displacing the parts of such lock, " 

It is admitted that défendant is a manufacturer of safe and vault 
locks, and that, since the granting of complainants' patent, he bas 
placed upon the door of the vault of the Second National Bank of 
East Saginaw, Michigan, a lock with a time mechanism, containing 
a suppleraental device, which, under ordinary conditions, is inopera- 
tive to prevent the withdrawal of the door-bolts, but, in the event of 
a heavy and sudden shock against the outside of the door, calculated 
to injure the time mechanism, this pièce will be moved by such 
shock from its normal position, and thus prevent the retraction of 
the door-bolts. The defendant's lock bas no knob or handle by 
which it can be actuated from the outside of the door, but is pro- 
vided with a group or nest of springs, one set of which act to shoot 
the locking bolts into the locking position, and thereby lock the door 
when the door is closed and thèse locking springs released by a trip, 
while another set of springs act to retract the bolts and unlock the 
door when released by the opération of the time mechanism. 

The défenses interposed may be considered under two heads : (1) 
That complainants' patent is void for want of novelty ; (2) that de- 
fendant does not infringe complainants' patent. 

As to the question of the patentable novelty of complainants' de- 
vice, the proof shows that, in 1865, a patent was granted to John 
Parrel for an "improved safe-lock," in which was shown and de- 
scribed an intermediate mechanism, which, so long as the lock is in 
place, will admit of the locking and unlocking the boit or bolts which 
secure the door, and yet will securé the bolts in the locked position, 
when, by violent means, the lock is detaehed from the door, or its 
means of securityare otherwise destroyed ; and that, in 1866, Mr. G. 
M. Hendrickson, of Brooklyn, New York, put into public use, at Dan- 
bury, Connecticut, upon a safe for the Danbury & Norwalk Eailroad 
Company, and subsequently, but before complainants' invention, put 
upon the doors of several other safes and vaults, a device by which 
the bolts of the lock would be dogged in case the lock was driven off 
or separated from the door. At the time thèse Farrel and Hendrick- 
son devices were brought into use the usual method of burglars in 
attacking a safe or vault lock was either by driving or forcing the 
lock ofif from the inner plate of the door by means of a punch in- 
serted through the key-hole, ora holedrilled through the door for the 
purpose, or by gunpowder blown into the lock, and then exploded; 
in which case it was expeoted that thèse supplemental dogging de- 
vices would corne into action, and so dog or check the bolts as to 
effectually prevent the door from being unlocked. And the proof 
shows that after time-locks came into use they were applied to safe 
and vault doors in combination with locks provided with thèse sup- 
plementary dogging devices of Farrel and Hendrickson, so that, when 
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Newbury made the invention covered by his patent, it was old to 
apply to a combination lock a supplemental device for dogging the 
bolts in the door in the loeked position, in case the lock was driven 
or blown off or separated from the door-plates; and also old to use a 
time-lock upon a safe or vault door in connection with a lock having 
such supplementary dogging device; and, this being the state of the 
art -when this inventor entered the field, the question is, was there 
any patentable novelty in Newbury's device of a supplemental lock- 
ing mechanism, to be only called into action in case of injury to or 
destruction of the time-lock, so as to prevent the retraction of the 
door-bolts ? 

Passing the question so much discussed in the testimony and argu- 
ment as to whether the Farrel or Hendrickson devices would or 
would not be effective to defeat a burglarious attack, when used in 
connection with a time-lock, it is sufScient to say that it needs but 
an inspection of either of thèse devices to show that if the time-lock 
was 80 disabled by violence as to cause the withdrawal of its stop or 
check to the locking bolts, the lock would then be at the mercy of any 
burglar who had obtained, by treachery or compulsion, possession of 
the lock combination; and the time-lock being put out of the way, a 
burglar who had control of the combination of the lock could enter 
the safe or vault without violence, and without calling the supple- 
mental dogging device of Farrel or Hendrickson into opération. 

Neither the Farrel nor Hendrickson devices are organized or ex- 
pected to become operative except when the lock is partly or wholly 
forced off the door; and this a burglar who had the combination, or 
expected to obtain it by treachery or intimidation, would be careful 
not to do, but would, on the contrary, be cautions to cause only just 
80 much of a shock against the outside of the door as would disable 
the time-lock, and cause its check or stop to be withdrawn from the 
locking bolts, and would dépend upon controlling the secret of the 
combination lock to open tlie door. The most that can be said is 
that a time-lock may be used with a lock containing thèse old de- 
vices, and, when so used, the time-lock is still subject to the infirmity 
which the Newbury invention was designed to cure ; so that, if tho 
time-lock be shattered by a shock, its usefulness as an adjunct to thô 
old Hendrickson or Herring locks is destroyed, and the burglar bas 
the same chance of getting access to the safe that be would if there 
were no time-lock on the door, as the destruction of the time-lock 
does not call into action the supplemental devices of Farrel or Hen- 
dricKson, 

The proof in the case seems to me to fully sustain the proposition 
that Newbury was the first to produce a mechanism organized and 
intended to protect a safe or vault against danger from the disabling 
of the time-lock, and, as such, be is entitled to the full claim aâ 
stated ; that is, for the combination with a time-lock of a supple- 
mental locking mechanism, consisting of a dog or check, and means 
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for holding snch dog or check out of action during the normal' con- 
dition of the time-lock, but with the parts so arranged that the sup- 
plemental dog or check will bei brought into action to prevent the 
retraction of the door-bolts on the occurrence of a shock capable of 
breaking or displacing the parts of the time-lock. The primary and 
controliing feature seems to me to be that the supplementary locking 
device is to be brought into action and made operative by the shock 
or violence which breaks or displaces or renders ineïïective the time- 
lock. 

As the proof now stands, no one appears to hâve done this, or at- 
tempted to do it, before Newbury. He claims to hâve discovered this 
vulnérable feature in the mère time-lock appliance to the protection 
of safes and vaults, and to bave devised the mechanism shown in his 
patent to avert the danger. 

It is urged in behalf of défendant that the idea of a supplementary 
dogging device, to be called into action only when the look was forced 
whoUy or partly off the door, — such as the Farrel and Hendrickson 
devices, — being old, there was no invention in applying some such 
supplemental dogging device to a time-lock. But it seems quite clear 
to me that thèse Farrel and Hendrickson devices cannot be made to 
co-operate with the organism of a time-lock, so as to perform the 
functions of the Newbury invention, by mère mechanical skilL It 
required inventive genius to conceive and adapt to a time-lock a sup- 
plemental mechanism which would remain inert uctil the time-lock 
was broken, and then be brought into action by the violence or shock 
which broke the time-lock, or destroyed its efficiency. It may not be 
a patentable invention to hâve discovered this weakness of a time- 
lock, and the necessity of some protection against it; but to bave dis- 
covered the weakness, and devised a remedy, seems to me to make a 
meritorious invention. As one of the witnesses expresses it, "New- 
bury worked ahead of the burglar, and not behind him." He did not 
wait until some bold and successful burglary had demonstrated the 
necessity for his invention, but sagaciously saw the danger, and pro- 
vided the guard in advance. He seems to me to bave taken a step 
forward of ail who had preceded him in this field, and to be entitled 
to a libéral construction of the first claim of his patent, so as to cover 
any supplemental locking mechanism which, when used in combina- 
tion with a time-lock, shall prevent the retraction of the door-bolts 
in case of such shock or violence as will disable the time-lock, because 
he seems to bave been the first to hâve discovered the need of such 
mechanism, and to hâve supplied the want. 

Upon the question of infringement, the défendant contends that 
his supplementary dogging device is not in his time-lock; that his 
time-lock is not dogged nor prevented from running down; that his 
time-lock does not dog the door-bolts, and prevent their retraction 
until the hour for opening arrives; and hence that his supplementary 
dog is not used in combination with a time-lock within the meaning 
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of complaînants' patent. He also contends that the complaînants' 
device ia designed to be used, and must be used, in connection with 
a lock \rhich is operated from the outside of the door by a knob or 
T handle. As bas already been said, defendant's lock shows an ar- 
rangement by whicb the locking bolts are automatically shot into the 
locking position, and retracted by means of two groupa or sets of 
springs, and there is no handle or knob upon the outside of the door 
with whicb to move the bolts either to the locking or unlocking po- 
sition; and the arrangement of parts is such that when tbe time- 
lock releases the lever whicb holds tbe retracting springs out of ac- 
tion, thèse springs at once withdraw the locking bolts, and the door 
is unlocked, and can be swung open; and the supplementary dog 
in the defendant's lock is so placed as to dog those retracting springs 
in case of such violence as will break or displace the parts of the 
time-loek. Hère we hâve a time-lock and a supplementary dogging 
device whicb is intended to remain inert until the time-lock is dis- 
abled, and to be brought into action by tbe force which breaks the 
time-lock, so as to prevent the retraction of tbe locking bolts; that 
is, défendant dogs the retracting springs which control the move- 
meut of tbe locking bolts instead of dogging the bolts themselves. 

I think there is no room for doubt that the function and mode of 
opération of defendant's supplementary dog is such as to bring it 
within the first claim of the patent. Defendant's lock, in which he 
dispenses with a knob, handle, or any other appliance for moving 
the locking bolts from the outside of tbe door, may be a meritorious 
invention; but it is apparent that a shock or blow which would 
break or dérange the time-lock, so as to cause it to run down, would 
at once unlock tbe door; and hence a supplementary dog which will 
come into play to keep the retracting springs from unlocking the 
door is as much a necessity of the organization as it was of any bf 
the locking devices where a time-lock was used when Newbùry en- 
tered the field; and yet défendant did not adopt this supplemental 
mechanism, although he had covered the main features of bis lock 
with a patent as early as 1S79, until after Newbury's invention was 
brought out, and the public, as well as the défendant, instructed in 
regard to its utility and necessity. 

it also appears from the proof in this case that locks which oper- 
ated automatically to shut and withdraw the bolts were not new with 
this défendant, and that time-locks were made and applied to de- 
vices which had no handle or knob upon the outside of the safe or 
vault door with whicb to shoot and retract the bolts. I see notbing 
in Newbury's spécifications, or in the form of bis claim or applica- , 
tion for his patent, which limits bis device to a lock which is oper- 
ated or manipulated from the outside by a knob or handle; but it is 
just as essential and necessary to a. lock like defendant's, whicb is 
operated by a handle from the outside, as to a lock which is operated 
without a knob or handle. 
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There is no évidence in this record that either complainants' or 
defendant's device bas ever yet been called into action, and actu- 
ally defeated a burglarious attack upon a safe or vault; but tbe de- 
fendant bas so fuUy appropriated the Newbury invention, and incor- 
porated it into bis lock, tbat he ought not to be heard to question its 
utility. It is certainly reasonable to assume that a new feature 
added to a lock wbicb promises increased security from burglars 
would make the lock more salable, and justify tbe payment of a 
higher priée for it; and any invention which increases the salability 
of an article may be said to contain the éléments of utility. 

A decree may be entered finding tbe patent valid, and that défend- 
ant has infringed it, and directing a référence to a master to take 
proofs, and report as to profits and damages. 



KiEK V, Du Bois. 

{Circuit Cov/rt, W. D. Pennsylvania, August 34, 1886.) 

1. Patents fob Inventions— Initringembut — Suit Continued afteb Death 
OF Infbingek— Bill of Revivoe. 

Where suit is brought for the infringement of patent-rîglits, and the dé- 
fendant diesbefore the granting of a decree. a bill of revivor may be flled te 
continue the suit against the personal représentative of the deceased. 
3. Same — Damages — Profits— Jubisdiction. 

The court has power to decree an account of profits and damages for the 
previous infringement of a patent, when the right to grant an injunction 
against the infringement has been lost. 

Bill of Eevivor. Suit to recover damages for the infringement of 
a patent from the personal représentative of a deceased infringer. 
Bakewell tè Kerr, for compiainant. 
George A. Jenks and T. H. B. Patterson, for respondent. 
Before McKennan and Aoheson, JJ. 

McKennan, J. . Arthur Kirk, tbe compiainant, filed a bill in equity 
in this court against John Du Bois, who was duly served with a sub- 
pœna, requiring him to appear, and answer said bill. Tbe bill is 
founded upon a patent for an improvement in the structure of dams, 
and allèges that tbe compiainant is the owner of it; that the re- 
spondent has infringed it; that large profits bave accrued to him, 
and large damages and loss to the compiainant, by reason thereof ; 
and therefore praying for an account of said profits, and an ascer- 
tainment of said damages, and a decree for their payment, and for 
an injunction against further infringement. Before any decree, in- 
terlocutory or final, in tbe case, John Du Bois died, leaving a will, 
of which John E. Du Bois was appointed exécuter. Thereupon the 
compiainant filed a bill of revivor against John E. Du Bois to revive 
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aiid continue the suit agaînst him as the personal représentative of 
the deeeased respondent. To tbat bill John E. Du Bois bas de- 
murred, alleging that as, by the death of John Du Bois, the prayer in 
the bill cannot be granted, the jurisdietion of the court is lost, and 
the suit cannot be revived for any purpose ; and this is the question 
for détermination. 

The researcbes of counsel hâve supplied us with only one case 
which, by the similitude of some of its features to the case in hand, 
apparently sustains the position of the respondent. It is the case of 
Draper v. Hudson, 6 Pisher, 327. It was a bill in equity upon let- 
ters patent, in which an injunction and discovery and an account 
were prayed for. The défendant died before final hearing, and this 
fact was stated upon the record; but it does not appear that any 
proceeding was taken to revive the suit against his personal repré- 
sentative. 

As a'general rule, the right to an account of profits in patent cases 
is incident to the right to an injunction ; and "where the title to the 
principal relief, which is the proper subject of a suit in equity, — an 
injunction and discovery, — fails, the incident right to an account f ails 
also." Root V. Railway Co., 105 U. S. 189. But it does not foUow 
that, where the jurisdietion of the court in an injunction bill bas at- 
tached, it is entirely ousted by the subséquent happening of an event 
which precludes the exercise of the power to grant an injunction. 
On the contrary, patent bills are frequently retaiued by the circuit 
courts after the expiration of the term of the patents, when an in- 
junction against infringement could not be granted, and equity, 
touching accountability for profits and damages and the protection of 
the patentee's rights, bas been administered according to sucb methods 
as might be appropriate to the circumstances. Mucb stronger is the 
reason for preserving the jurisdietion of the court where its alleged 
loss results from a mère change of the relation of the respondent to 
the suit, as by his death, and not because of any failure of the com- 
plainant in any of the grounds on which be invoked the intervention 
of the court. Hence, in Consolidated Valve Co. v. Crosby Valve Co., 
113 D. S. 159, S. C. 5 Sup. Ct. Eep. 513, which involved two bills 
upon two patents, in one of which the patent expired before final 
decree, the suprême court remanded the cause, with instructions to 
enter a decree sustaining the validity of the patents involved, decree- 
ing infringement and an account of profits and damages, as prayed 
for, and to grant a perpétuai injunction against infringement of the 
patent which had not expired. 

In view, then, of this decree, any further argument in support of 
the power of the court to decree an account of profits and damages 
when the right to grant an injunction against infringement bas been 
lost, is unnecessary. 

Nor does the death of the respondent afford any stronger foot-hold 
for the demurrer. That fact does not détermine the suit if the cause 
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of action survives. It is so expressly provided by the thirty-fitst sec- 
tion of the judiciary act of 1789, and the court is authorized to heàr 
and détermine the cause, and to proceed to judginent therein for or 
against the exécuter or administrator, as the case may be, and a bill 
of revivor is the proper method of preserving and continuing the 
original suit. Clarke v. Mathewson, 12 Pet. 164. 

Does the cause of action hère, then, survive? The suit is brought 
for a decree against the respondent for profits accruing to him, and 
damages resulting to the complainant, by the former's infringement 
of the latter's patent-rights. As was said by Mr. Justice Strono in 
Mowry v. Whitney, 14 Wall. 620, they are "compensation for the in- 
jury the patentée bas sustained from the invasion of his rights. 
They are the measure of his damages. Though called profits, they 
are really damages, and are unliquidated until the decree is made." 
Ascertainable by a definite measure, there can, then, be no doubt tbat 
they are not extinguished by the death of the wrong-doer. He is still 
liable for them through his estate, which can be reached by a con- 
tinued prosecutioiji of the suit against his personal représentative. 

The demurrer is therefore overruled, and the exécuter is ordered to 
answer the bill withiu 30 days. 



The Naooocheb. 

MosELET and others v. The Nacoochbk. 

{OireuU Court, 8. D. New York. 1886.) 

CoiiUsiON — Between a Steamer and a Sailino Vessel— Foa. 

A steamer in the f og passed a schooner bound in the same direction. About 
half an hour later those on the steamer thought they heard cries of distress, 
and the steamer was tumed about to discover and succor those supposed to 
be in distress. A compétent lookout was on the steamer, which was going 
about seven knots an hour. While thus proceeding, a fog-horn was heard 
ofl her starboard, and immediately the sails of the schooner appeared indis- 
tinctly through the fog on the starboard bow of the steamer, and was seen to 
be sailing across her bow on a converging course. The captain of the steamer 
promptly reversed her engines full speed astern, and called to those on the 
schooner to put her helm hard a-port, but she kept on her course, and, before 
the steamer had fully stopped going ahead through the water, the vessels 
came into collision. The schooner sunk in a few minutes; her crew escaçed 
by the boats, and were taken on board the steamer. Prior to the collision 
there were only two men on the deck of the schooner: a lookout, who was 
also engaged in blowing a fog-horn, and a man at the wheel. Held that, al- 
though the steamer was engaged in a laudable duty in seeking to aid those 
supposed to be in distress, she was liable on the ground that she did not, while 
in a fog, go at a moderate speed, and that the schooner was in fault for sail- 
ing short-handed under the circumstances 

In Admiralty. See 22 Fed. Eep. 855. 

The steam-ship Nacoochee, while on her voyage from Savannah to 
thé city of New York, upon a course N. J E., off Cape May, about 
1 : 30 p. M. of April 16, 1883, during a fog, passed the schooner Lizzie 
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Thompson, bound în the same direction. The schooner was on the 
port Bide of the steam-ship, and, seen through the fog, was apparently 
on a parallel course, and ahout 200 yards away, but she was in fact 
on a N. N. E, course, so that the steam-ship subsequently passed 
across the schooner's bow at a time when the two vessels were not 
visible to each other. About half an hour later those on board the 
steamer heard, or supposed they heard, cries of distress abeam to the 
starboard, and after consultation between the oflBcers the steamer was 
turned about until she was steadied on a course of about S. S. B., 
andproceeded at half speed, seeking to discover and succor those sup- 
posed to be in distress. While thus proceeding a fog-horn was heard 
off her starboard bow, and immediately the sails of a vessel, which 
proved to be the Lizzie Thompson, appearèd indistinetly through the 
fog on the starboard bow of the steamer, and was seen to be sailing 
across her bow on a converging course. At this time a compétent 
lookout was on the stem of the steamer; the captain was on deck 
between the pilot-house and the stem, (the pilot-house being just 
abaft aforemast,) the second ofificer was on watch in the pilot-house, 
and the quarter-master was at the wheel, and ail of them were try- 
ing to discover the object of their search. AU of them heard -the 
fog-horn of the schooner, and saw her sails appear in view, about the 
same time. The captain immediately ordered the engines reversed 
fuU speed astern; the order was promptlyobeyed; the captain called 
to those on the schooner to put her helm hard a-port, but the schooner 
kept her course, and, before the steamer had fully stopped going 
ahead through the water, the vessels came into collision. The bow 
of the steamer struck the schooner's port quarter aft of the main 
chains, a few feet from the taffrail, and penetrated two or three 
feet into her. The schooner sank in a few minutes, and her crew 
escaped by the boats, and were taken on board the steamer. The 
Nacooehee was a right-handed propeller of about 3,000 tons burden, 
and about 300 feet in length. She had compound engines, réversible 
by steam in about 12 seconds. Her ordinary full speed was about 
14 knots an hour, at 62 révolutions of her propeller per minute. 
When the order to reverse was given she was running at 30 révolu- 
tions. When running at half speed she would forge ahead 600 to 
800 feet, after reversing her engines, before beginning to go back- 
wards. 

The schooner Lizzie Thompson was returning, bound for New York 
city, from a fishing cruise, with a catch of mackerel, having on board 
16 men. She was of 73 tons burden. When she was overtaken'and 
passed by the steamer she was on a course N. N. E. The wind was 
S. S. E., blowing at the rate of 8 to 10 miles an hour, and she was 
going about 4 knots an hour, with ail sails set. She kept her course 
and speed to the time of the collision. Prier to the collision the ouly 
men on deck were two : a lookout forward, who was also engaged in 
blowing a fog-horn, and a young man (aged 20) at the wheel. AU 
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the rest of the men, încluding the captain, were below. The lookoat 
discovered the steamer at about the time those on the steamer discov- 
ered the schooner. He immediately gave the alarm; those below 
rnshed on deck; a collision seemed to be inévitable; and ail hauds 
occupied themselves in trying to get off the boats and dory. Each 
vessel sounded the proper fog signais from the time the steamer first 
saw the schooner, but af ter the steamer had passed the schooner those 
on either vessel did not hear the signais of the other until those on 
the steamer heard the fog-horn of the schooner immediately prier to 
the collision. At the time just prier to the collision the schooner, 
when discovered by the steamer, was about 500 or 600 feet away. 
The lookout on the schooner did not discover the steamer quite as 
soon as those on the steamer discovered the schooner. 

Butler, Stillman é Hubbard and W. Mynderse, for libelants. 

John E. Ward and William Wheeler, for claimant and appellant. 

Wallace, J. Although the Necoochee, in deviating from her voy- 
age in the effort to render assistance to those she supposed were in dis- 
tress, was engaged in a most laudable duty, she was not absolved from 
the obligation of keeping out of the way of the schooner so far as this 
was practicable by the exercise of ail reasonable care. She was not 
justified, although performing a salvage service of the highest order 
of merit, in unnecessarily imperiling the lives and property of others. 
Assuming that the schooner obeyed the rules of navigation, it devolves 
upon the steamer to establiah the défense of inévitable accident. The 
Carroll, 8 Wall. 302; The Scotia, U Wall. 170; The Colorado, 91 
U. S. 692. That défense implies that the accident was not avoidable 
by the exercise of ail reasonable précautions adéquate to the emer- 
gency; not that the collision was one which might bave been obvi- 
ated by using extraordinary skill and .extraordinary diligence, but 
that it could not bave been by the exercise of that degree of care and 
vigilance which would bave been adopted by prudent navigators un- 
der the same circumstances. Assuming, on the other hand, that the 
schooner was culpable because she did not hâve a proper lookout, — one 
who should hâve been charged with the single duty of observation, in- 
stead of the double duty which he was attempting to perform, — or that 
she was in fault in not porting her helm after the collision was immi- 
nent, or was in fault otherwise, so long as her fault was not the sole 
cause of the collision, the steamer cannot escape her share of respon- 
sibility for the loss if the situation was due in part to her own négli- 
gence. It was the duty of the schooner to maintain her course until 
it became apparent that the steamer could not keep out of the way; 
and if, after the situation became so critical as to justify departure 
from the ordinary rules of navigation, the schooner committed an er- 
rer, the steamer is not whoUy absolved, unless she was without fault 
in Iringing about the situation. 

The libel allèges that when the steamer was ûrst seen she was 500 
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or 600 feet off, ooming dîrectly and rapidly towards the scbooner, and 
that there was room, and twice the room, sufiScient for the steamer to 
hâve cleared the schooner without injuring her, This is the only allé- 
gation of fault charged in the libel. The answer allèges that soon 
after the course of the steamer had been changed, the schooner was 
seen bj the captain and those navigating said steamer close to the 
starboard bow of said steamer ; that the steamer was immediately 
stopped, and the engine backed full speed astern, but nevertheless the 
schooner was struck by the steamer. Upon this issue it is urged 
against the steamer that she -was négligent in not discovering the 
schooner earlier, in proeeeding at too great speed, and in not putting 
her bow to starboard after sHe reversed her engine. It is to be ob- 
served, preliminarily, that, from the time the steamer turned about 
after the cries of distress were heard, she was engaged in an attempt 
well calculated to enlist the zeal of ail on board who had any duty to 
perform, and stimulate them to diligence. The cries could not hâve 
been audible at a great distance. The fog was of considérable den- 
Bity, Bo much so that a vessel could not be seen much if any beyond 
a distance of 200 yards away, and a small boat could not be seen 
perhaps at half that distance. The undertaking upon which the 
steamer had set out would probably be frustrated if a rapid speed was 
maintained. It was indispensable, also, that a critical observation in 
ail directions should not be omitted. Négligence in either respect 
would hâve been little less than criminal. It is reasonable, there- 
fore, to assume that every one of those in charge would beat his post 
of duty; that a vigilant lookout would be maintained; and that the 
steamer would be kept at only such speed as would enable her to be 
handled with celerity. The évidence harmonizes with the presump- 
tions which are naturally suggested by the occasion in ail respects 
save one. Every man was at his post; every man heard the fog- 
whistle of the schooner, and saw her sails appearing through the 
mist at substantially the same time. As soon as the situation could 
be comprehended, the order to reverse at full speed was promptly 
given, and was as promptly obeyed. But the rate of speed which was 
maintained is fixed by the testimony of the engineer of the steamer 
at about seven knots an hour or more, and no argument or inference 
from probabilities can displace this fact. 

Notwithstanding the statement of the answer that the schooner was 
seen by those on board the steamer close to the steamer's starboard 
bow, the proofs do not convict the steamer of négligence in not dis- 
covering the schooner earlier. The vessels were probably not visible 
to each other much if any over 200 yards away. When they first 
met, each saw the other about 500 or 600 feet away, but at that dis- 
tance not so distinctly that the course of the schooner could be deter- 
mined by those on the steamer further than sufficient to indicate its 
gênerai direction. At the time of the collision those on the steamer 
discovered the schooner before those on the schooner discovered the 
v.28F.no.8— 30 
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steamer. It îs not probable tbat tfae Bchooner saw the steamer at 
the time of the collision a further distance off than is alleged in the 
libel. The lookout on the schooner evidently did not discover the 
steamer until after he had blown the fog-horn which was heard by 
those on the steamer. Immediately after he discovered her, he thought 
flhe would ran the schooner down, and he gave the alarm, and those 
below rashed upon deck. His fog-horn was heard by every man on 
duty on the steamer, and donbtless stimulated ail of them to obser- 
vation; and the proofs are explicit that they discovered the steamer 
about the time or immediately after hearing the fog-horn. "When 
the vessels were approaching on their converging courses to the point 
of collision they must hâve been nearing each other at the rate of 
about 800 feet per minute. Approaching with this rapidity, if those 
on both vessels were maintaining a vigilant observation, it is not sur- 
prising that the vessels should hâve got as near as from 500 to 600 
feet before either saw the other, or as near as they were when they 
saw each other on the first occasion. Probably at the time the fog- 
horn was blown upon the schooner the vessels were 200 yards apart, 
and neither was visible to the other until they had approached from 
50 to 100 feet nearer. Certainly those on the steamer discovered 
the schooner as soon and probably before the lookout on the schooner 
discovered the steamer. Believing that those on the steamer were 
not only vigilant in their observations, but vigilant to an unusual de- 
gree, the conclusion is that the steamer discovered the Bchooner as 
soon as she was discoverable. 

Was the steamer prooeeding at undue speed? She was making 
30 révolutions of her engine per minute, which fixes her speed with 
accuracy at between 6 and 7 knots an hour. The only rule to be ex- 
tracted from the authorities by which to détermine whether a given 
rate of speed is moderato or excessive, in view of the particular cir- 
cumstances of the occasion, is that such speed only is lawful as will 
permit the steamer seasonably and effectually to avoid a collision by 
slackening speed, or by stopping and reversing within the distance at 
which an approaching vessel can be seen. The rule laid down in 
The Europa, Jenkin's Eule of the Eoad, 52, is quoted in the case of 
The Pennsylvania, 19 Wall. 125, and has been frequently reiterated 
in language or substance in other adjudications. The Batavier, éO 
Eng. Law & Eq. 25. The Colorado, 91 D. S. 703. This is that a 
steamer has no right on any occasion to navigate at such a rate that 
it is impossible for her to prevent damage, taking ail précautions at 
the moment that she sees danger to be possible; and more specific- 
ally "if she cannot do that without going less than five knots an 
hour." In the case of The Pennsylvania the speed of the steamer 
Was seven knots, but the fog was so dense that a large vessel eould 
hardly be seen at the distance of 50 feet. In many reported cases, 
however, a rate of speed no greater than was maintained by the 
steamer hère, and in some cases, a much less rate, has been declared 
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to be immoclerate. The A. Rossiter, 1 Newb. Âdm. 225; The Robert 
and Ann, Holt, Bnles of the Eoad, 58; The Monticello, 1 Holmes, 7; 
The Magna Charta, 25 Law T. (N. S.) 512; The Pottsville, 6 Fed. 
Eep.631; The Blackstone,! Lovr. 4:85. 

In the case of The Batavier, 9 Moore, P. C. 286, the witnesses stated 
the rate of speed of the steamer ail the way from ten knots to one 
and a half, and the court deemed it unnecessary to ascertain the pré- 
cise speed, being of opinion that any rate of speed was too great that 
endangered other vessels in the river. Severe as the rule to be de- 
duced from the autborities is towards steamers, it is apparently the 
only practical one. A steamer must of course maintain a speed suf- 
ficient for steerage "way, and the speed sufficient for this purpose dif- 
fers with différent vessels. When the rate of speed is exceeded, it is 
not unreasonable to consider it immoderate whenever it is so great 
as to be inconsistent with the duty of the steamer to avoid other ves- 
sels wbich she ought to be able to see. Applying that test hère, it 
must be held that the Nacoochee was in fault. Although some of 
ber witnesses testiûed that a speed of about six knots an bour was 
necessary in order to keep ber under f uU control, this testimony con- 
sists merely of gênerai statements of opinion, and no facts are given. 
Such testimony is not generally accepted as persuasive. At the rate 
at whioh she was going she would run at least 600 feet, and probably 
700 or 800 feet, after her engines were reversed, befoie she would 
begin to move backwards. Her engineer was unwilling to testify that 
sbe could be stopped before running a thousand feet, and her captain 
fixes the distance at from 600 to 800. It is not crédible that she 
would not bave been under control if sbe had been going at balf the 
speed she actually was, and in that case she could hâve been stopped 
within a much shorter distance. Assuming that the vessels were 
500 feet apart when tbe order to stop and reverse was given ; that 
tbe order was given (as the proofs show) as promptly as possible upon 
discovery of the scbooner; and assuming, as the proofs also show, 
that the schooner was discovered by tbe steamer as far away as she 
was discoverable in tbe state of the fog, — tbe conclusion is irrésisti- 
ble that she was going at a rate of speed wbich precluded her from 
properly performing ber duty towards tbe schooner. 

The only fault suggested against the steamer as occurring after 
she saw tbe schooner is that she did not, in addition to reversing at 
fuU speed, starboard her helm, and thereby throw her bow to star- 
board. The propeller being right-handed, the effect of starboarding, 
if any, during tbe interval in which the steamer was stopping, would 
bave been to turn ber to starboard after sbe had attained her back- 
ward motion ; but it is well known that when the ship is stopping by 
the reversai of her screw tbe influence of the rudder is comparatively 
feeble and uncertain. The testimony of the experts is to the effect 
that, if the helm had been put hard to starboard while the steamer was 
backing full speed astern, no influence would bave been exercised 
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upon her bow. She had not got upon her backward motion when 
Bhe Btruck the schooner. Testimony lias been offered in this court 
to show that an order to bard starboard the belm 'was giveu by the 
captain. Ho witness but tbe captain was called to prove this fact, 
and he did not mention it in his testimony in the court below. The 
answer does not assert that such an order was given. If it was one 
which should bave been given, a conclusion would be reacbed adverse 
to the steamer upon the ground that it was not given. But believ- 
ing that everything was done which would bave been effective to 
o.void collision after the steamer discovered the schooner, the steamer 
is not to be held responsible for not starboarding her belm. The lia- 
bility of the steamer is placed upon the ground that she did not, 
vhile in a fog, go at a moderato speed. 

The court below held the schooner in fault for sailing short-handed, 
under tbe circumstances. With only two men on deck, one was at 
the helm and the pther was aoting as a lookout and blowing the fog- 
horn. Additional évidence bas been introduced in this court by the 
libelants, consisting of the testimony of experts to disprove the theory 
that an additional lookout would bave been of service, or that any- 
thing couid bave been done which was not done had an additional 
man been on deck to give orders to the man at the helm. The new 
testimony is of very little value. The observations in the opinion of 
the learned district judge in respect to the culpability of the schooner 
are fully approved, and it is not deemed necessary to recapitulate or 
enlarge upon them. 

The usual argument is urged that the faults on the part of the 
schooner in no way contributed to the collision. But it cannot well 
be maintained that if the schooner had been discovered earlier, her 
course more accurately determined, and orders had been given 
promptly to tbe man at the helm to port, or even if thèse orders had 
been given and obeyed when the captain of the steamer called out to 
the schooner to port, that the collision might not bave been avoided. 
The case is a bard one for both parties. It is a hard one for the 
owners of the steamer, because their loss is the outcome of an effort 
of those in command to extend assistance to fellow-beings who might 
be in distress ; and the circumstances give some slight color to the 
conjecture that the supposed cries of distress were démonstrations of 
another kind from some of the men of the schooner. The testimony 
bas been carefully considered, with an inclination to give the steamer 
the benefit of ail fair doubts, but it bas seemed impossible to resist 
the conclusion that she was going in a fog at a speed not only incon- 
sistent with her ability to keep out of the way of other vessels at a 
distance at which they could, be seen, but also at a speed which was 
utinecessarily and imprudently great for the spécial service in which 
she was engaged. 

The decree of tbe court below is affirmed, but, as both parties bave 
appealed, without costs of this court. 
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The Galilbo. 

The Hbinrich and Tonio. 

The Edoab Baxteb. 

EiEDBMANN and others v. The Galileo and another. 

WiLSON and others v. The Heinrich and Tonio and another. 

{Cvrcuit Gowt, S. D. New York. 1886.) 

1. Coi-iisiON— Steamer and Vessbl in Tow— Négligence. 

A tug, while towinç a bark, was approaching a steamer. The steamer'B 
signal to pass to the right was answered, and that direction taken by the tug 
and tow, as far as the présence of another tug which was approaching (with 
a vessel in tow, on the lef t) would permit. The steamer, notwithstanding said 
signal, was observed by the tug to be backing and coming athwart the course 
of the tug and tow. The tug, when about 200 yards away from the steamer, 
blew danger signais, which were not answered, the steamer continuingtoback 
down upon the tug, which kept her course without. however, slackening 
speed. The rudder of the steamer struck the towing hawser astern the tug. " 
The tow immediately cast oft her hawser and starboarded her helm to ease the 
blow, when it was seen to be inévitable. The vessels collided, and, in consé- 
quence of injuries received, the bark was towed back to port to be rèpaired. 
Held, in an action for damages brought by the owners of the tow against the 
steamer and the tug. that the libelants were entitled to a decree against both 
vessels, and in an action brought by the . wners of the steamer against the 
tug and the tow the libel should be dismissed as to the tow, and the libelants 
should hâve a decree for half the loss against the tug. 

2. Samb — Dbmubrage — Rate — Rbasonablb Allowancb. 

Anallowance for demurrage was sustained, in the absence of any évidence 
that the rate provided in the charter-party of the vessel, which alao appeared 
to be the customary rate at New York, was unreaâonable. 

In Admiralty. See 24 Fed. Eep. 386. 

In the first of thèse actions the libel of the owners of the bark 
Heinrich and Tonio against the steam-ship Galileo and the tug Edgar 
Baxter, filed to recover damages sustained by a collision between the 
bark while in tow of the tug and the steam-ship, was dismissed by the 
district court as against the tug, and a decree ordered as against the 
steam-ship. In the second the libel of the owners of the Galileo against 
the tug and the bark in tow to recover damages sustained by the 
same collision was dismissed by the district court. In the first ac- 
tion appeals were taken to this court by the libelants and by the 
ownars of the steam-ship from so much of the decree as dismissed the 
libel against the tug, and in the second action an appeal was taken 
by the libelants. 

FINDINGS OF PACT. 

(1) William A. Eiedemann, of Geesteraunde, and Albert Nicolaus Schutte 
& Sons, of Bremen, libelants in the action first above entitled, are and were 
on April 5, 1885, the owners of the Heinrich and Tonio, of Geeatemunde, 
<iermany, a bark of 1,091 tons regiscer. 
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(2) Charles Henry Wilson and Arthur Wilson, of Hull, England, libelanta 
In the second action above entitled, are, and were on April 5, 1885, the own-^ 
ers of the British steam-ship Galilée, of Hull, England, a large océan serew 
Bteam-ship, plying between New York and Hull, brig rigged, about 350 feet 
in length, and of ^,990 tona register. 

(3) Jarvis Masters, Peter CahllI, and the executçr of Margaret Moran, de- 
ceased, claimants and appellees in both above actions, are, and were on April 
5, 1885, the owners of the steam-propeller Edgar Baxter, a tug-boat engaged 
in towing vesselsin and about the harbor of New York. 

(4) On April 5, 1885, the Heinrich and Tonio hadbeen lying at Bayonne, 
New Jersey, where she had taken on a full cargo of reflned petroleum, in 
barrels, for a voyage under charter frora New York to Bremen, Gerinany. 
Shortly after 9 o'cloek A. M., said bark was taken in tow by the tug Edgar 
Baxter, upon a 50-fathom hawser astern to be towed to sea. 

(5) The weather was clear and fine, wind blowing a moderate breeze from 
the westward, and tide flood. 

(6) When the bark passed ont of the Kills and headed down for the Nar- 
rows, while being towed as aforesaid, she set her stay-sails and jibs, but re- 
mained otherwise without any propelling power of her own, and was towed 
by the tug at a speed of about flve miles an hour. Her own speed by the aid 
of her sails, irrespective of the momentum imparted to her by the tug, was 
little more than sufflcient to overcome the tide. 

(7) Said bark was well and properly ofBcered and manned, an able seaman 
had her wheel, who steered straight after said tug, and the officers and crew 
were attending to their duties, with an experienced and duly-licensed pilot on 
board in charge. 

(8) The tug and bark, in tow as aforesaid, proceeded on the usual course 
down New York bay, heading about S. by E., intending to pass throiigh tbe 
Narrows to sea. While keeping a little to the westward of the center of the 
channel, and near Clifton, the persons in charge of said bark saw on their port 
bow, at a distance of about half a mile, a steam-ship, which afterwards proved 
to be the Galileo, lying head to the eastward, apparently nearly at a right angle 
to the course of said tow. 

(9) The steam-ship Galileo had come in from sea, and had been visited by 
the health offlcer at quarantine, and was about to proceed on her Ivay up the 
bay. While waiting, she had headed across and somewhat down the channel, 
and had been going ahead and astern, gradually heading more to the eastward, 
endeavoring to head up the bay on her proper course. A Sandy Hook pilot, 
the master, and third ofHcer were on the bridge directing the course of the 
steam-shtp. When the tug and tow had come within about 400 yards, sàid 
steam-ship was heading about E. by S., or between that and S. E. At this point 
thebay is about a mile and a half in width. Ahead of the Galileo the depth of 
the water in the channel was such that she could hâve gone in sufflcient water 
200 or 300 yards to the eastward. Astern and below the Galileo, a large vessel 
was being towed in from sea by the tug Cyolops, which was heading northerly 
and to tlie westward of the Galileo, and on the starboard bow of the Edgar 
Baxter and the bark. The Edgar Baxter and her tow were keeping a straight 
course inidway between the tug Cyclops and the stern of the Galileo. 

(10) When the vessels were in this position, and the Galileo's stern was 
about two points on the port bow of the Edgar Baxter, the pilot of the Galileo 
blew one blast of her whistle,signifying to the tug to pass to the right under 
the Galileo's stern. Immediately, one assenting blast was blown by the Edgar 
Baxter, and herhelm wasported soasto head her about one point more to the 
westward, which was as far as the présence of the Cyclops and her tow would 
permit. This change of direction was immediately foUowed by said bark. 

(11) The Galileo wasthen observedby said tug tobe backing, and, notwith- 
standing said whistle, to be coming athwart the course of said tug and bark. 
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Shortly tbereafter, and when the Baxter was about 200 yards away from tht 
Galileo, tha Baxter blew several short, sharp, and rapid blasts of her whistle as 
danger signais, and also a long whistle, followed by more short, rapid blasts 
The Galileo did not respond to thèse signais, or, if slie did, no response waa 
heard by the Baxter or her tow, and the Galileo continued to back down upon 
said tug, and the tug continued without slacking speed until the two vessels 
almost touebed. The rudder of the Galileo struck the towing hawser just 
astern of the Edgar Baxter, the latter becoming at thesame moment shutout 
of View from the bark by the hull of the Galileo, which continued to back across 
the bark's bows. 

(12) Immediately said bark cast ofE her hawser and starboarded her helm 
to ease the blow which was seen to be inévitable, Tho starboard bow of the 
bark struck the port side of the Galileo just abaft the fore-rigging a glancing 
blow, carrying away tiie bark's jib-boom and the rigging attached, the mar- 
tingale, the foreyard, the fore-top-gallant mast, also breaking in the starboard 
bow about 20 feet, breaking bulwarks and beamsof forecastle deck, and tim- 
bers and frames, and doing other damage to the bark, as well as some con- 
sidérable damage to the side and upper works of said steam-ship. 

(13) Said vessels cleared each other by said bark passing ahead of said 
steam-ship, where she was again taken in tow by said tug and brought back 
to New York to be repaired. 

(14) At the time the Galileo blew her first whistle to the Edgar Baxter, 
which was about two or tliree minutes before the collision, her engines had 
been backing, and they were not set ahead until so near the moment of col- 
lision as to be ineffectuai to stop the Galileo's sternway. The record of the 
engineer's log contains no entry of starting the engines ahead at ail during 
the four minutes before the collision, whicn is recorded as occurring at 9:68 

A. M. 

(15) The following rules and régulations among others for the govern- 
ment of pilots, as revised, amended, and adopted by the board of supervising 
Inspectors, under authority of the act of congress, to provide for the better 
security of life on board of vessels propelled in whole or in part by steam, 
and for other purposes — now enacted in title 52 of the Revised Statutes of 
the United States — were in force and applicable to the proper navigation, of 
those steam vessels at the tirne of this collision, viz.: 

"Ruie 1. When steamers are approaching each other 'head and head,' ot 
nearly so, it shall be the duty of each steamer to pass to the right or port side 
of the other, and the pilot of either steamer may be first in determining to 
pursue this course, and thereupon shall give as a signal of his intention one 
sliort and distinct blast of his stearn-whistle, which the pilot of the other 
steamer shall answer promptly by a similar blast of his steam-whistle, and 
thereupon such steamers shall pass to the right or port side of each other. 
But if the course of such steamers Is so far on the starboard of each other as 
not to be considered by pilots as meeting 'head and head,' or nearly so, the 
pilot so first deciding shall immediately give two short and distinct blasts of 
bis steam-whistle, which the pilot of the other steamer shall answer promptly 
by two similar blasts of his steam-whistle, and they shall pass to the left or 
on the starboard side of each other. " 

"liule 2. If, when steamers are approaching each other, the pilot of either 
vessel fails to understand the course or intention of the other, whether from 
signais being given or answered erroneously, or from other causes, the pilot 
so in doubt shall immediately signify the same by giving several short and 
rapid blasts of tlie steam-whistle, and, if the vessels shall hâve approached 
within half a mile of each other, both shall be immediately slowed to a speed 
barely sufflcient for steerage way until thé proper signais are given, answered, 
and understood, or until the vessels shall. hâve passed each other." 
\ ."Jluie 6. The signais, by the blo wing of the steam-whistle, shall be given 
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and answered by pilots in compliance with thèse rules, not only when meeting 
• head and head' or nearly so, but at ail times when passing or meeting ;it a 
distance within half a mile of each other, and whether passing to the star- 
board or port." 

"'N. B. The foregoing rules are to be complied with in ail cases except 
when steamers are navigating in a crowded channel, or in the vicinity of 
wharves; under such circumstances steamers must be run and managed with 
great caution, sounding the wliistle as may be necessary, to giiard against 
collision or other accidents. " 

(16) The Galileo did not observe the foregoing rules, and disregarded her 
own signal of a single blast of her whistle, and thereby contributed to bring 
about said collision. 

(17) The tug and bark could and would hâve passed safely under the Gali- 
leo's stern, if the Galileo had reraained where she was when her flrst whistle 
was blown, or if the Galileo had promptly checked her sternway by setting 
her engines ahead as soon as her signal had been given and answered. 

(18) The Edgar Baxter and the bark, after the flrst exchange of whistles, 
ported and went as far to the westward as was safe on account of their prox- 
imity to the course of the Cyclops and her tow. 

(19) The Edgar Baxter complied with the inspectors' rules, except that she 
did not slow at ail. As soon as the pilot of the Edgar Baxter saw that the 
Galileo was coming astern, he observed rule 3 by blowing several short and 
rapid blasts of the whistle. He then blew a single blast, but received no 
answer from the Galileo. 

Poster é Tliomson and E. G. Henderson, for the Galileo. 

Hill, Wing é Shoudy and tl. Putnam, for the Heinrich and Tonio. 

Owen (& Gray and Frank D. Sturges, for the Edgar Baxter. 

Wallace, J. It is entirely clear that the primary fault contribut- 
ing to the collision between the steamer and the bark in tow of the 
Baxter was the failure of the steamer to keep out of the way of the 
tug and her tow, by passing to their port side, conformably to the sig- 
nais which had been interchanged between the steamer and the tug. 
It is doubtful whether the nineteenth rule of navigation (section 4233) 
applies to a case like this, where a vessel under steam, lying nearly 
croBSwise near the middle of a navigable channel, is not on a defined 
course crossing that of another vessel under steam, and having the 
latter on her starboard side, but is attempting to turn about by back- 
ing and then going forward for short distancés. Whether this rule 
applies or not is not important, because the steamer had siguified her 
intention to pass to the port side of the tug and tow, pursuant to rule 
No. 1 of the board of supervising inspectors, by one blast of her whis- 
tle, and the tug had consented promptly by the answeriug signal. 
The steamer failed to keep her promise with proper alertness by neg- 
lecting to put her engines at speed ahead as promptly as she should. 
If she had done this there wouid not hâve been a collision. But the 
tug, when a couple of hundred yards away, observed that the steamer 
was moving astern, thus bringing herself across the course of the tug 
smd tow, and gave the danger signais required by rules 3 and 6 of the 
board of supervising inspectors. During the 200 yards of distance 
which had interveued after the ûrst signais were given, it was the duty 
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of the tug to carefuUy observe the movements of the steamer. She 
saw, or was bound to see, that the steamer, instead of so coutroUing 
her movements as to pass to the port side of the tug, was moving in 
an opposite direction. Her captain states he discovered the steamer 
was moving astern directly after he had answered her signal. The 
danger signal given by him manifested bis opinion at the time that 
the steamer's movements were such as to involve risk of collision with 
the tow unless they were promptly counteracted by a forward move- 
ment. He saw, as thèse signais demonstrate, that, notwithstanding 
the promise of the steamer so to control herself as to permit the tug 
and tow to pass to the westward, she was so tardy in her maneuver 
that the situation was growing critical. Was he justified in relying 
upon her promise in the face of her conduct to the contrary ? The 
language of the twenty-first rule is imperative and plain. It applies 
from the moment when the approach of vessels is such as to involve 
risk of collision between them. In The Béryl, 9 Prob. Div. 137, the 
court, in considering the English statute whioh employs language 
identical with ours, say that "the right moment of time to be consid- 
ered is that which exists at the moment before the risk is constituted." 
The rule does not permit the calculation of chances and the weighing 
of probabilities, because risk intervenes the moment this becomes nec- 
essary; and it certainly cannot be material whether the risk dépends 
upon the contumacy of the other vessel, or her supineness in fulfiUing 
her obligations, or the probability that she will perform her duty, or 
upon circumstances quite independent of such chances. 

Assuming that, when the captain of the tug gave the first séries of 
danger signais, he believed there was yet time for the steamer to re- 
deem her promise and pass to the eastward before the tow could reach 
the line of her course, and that she would exert herself to her best 
ability in that behalf, how is he excused for keeping on at full speed 
for 200 yards further when he saw that the steamer still continued 
to make astern, and that the risk of collision with the tow was becom- 
ing rapidly more imminent ? The rules of navigation are obligatory 
upon vessels approaching each other, not only from the time the ne- 
cessity for précaution begins, but continue obligatory as the vessels 
advance so long as the means and opportunity to avoid danger re- 
main. There seems little room to doubt that, if the tug had slowed 
or stopped and cast oflf the hawéer of the tow at any moment of time 
before the tug had passed the stem of the steamer, the tow could 
hâve avoided the steamer by hard starboarding her helm. When the 
tow's helm was hard starboarded the steamer was abreast of the bow 
of the tow, and about one-third her length past, and the tug had 
passed the stem of the steamer nearly 100 feet, keeping to the star- 
board as far as she could, to avoid the Cyclops and her tow. The 
bark, under the helm hard a starboard, came around before the wind at 
a distance of less than 250 feet from the steamer, and fell off about 
three pointa to the eastward, striking the steamer a glancing blow at 
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a point abont 100 feet from tbe steamer's bow. A faîr test of thé 
probable success of seasonàble action is the partial saccess whîch is: 
flhown to bave followed dilatory action; and, applying this test, it 
would seeïn that, if what was finally donô by the tug and tow had 
been done when the tug was not nearer tban 100 yards to tha steamer, 
the collision would hâve been avoided. The burden of proof resta 
upon the tug to show that her failure to obey the statutory régulation 
did not contribute to the collision. The proofs do not exonerate her. 

It appears from the opinion of the learned district judge that he 
deemed the tug excused from fault partly upon the assumption that 
after she had given the first danger signal the steamer repeated the 
signal of one blast, and thus in effect informed the tug that she could 
keep out of the way, and authorized the tug to act upon that belief. 
Although the pilot of the steamer testifies that he replied to the first 
danger signal of the tug by a single blast of bis steam-whistle, this 
statement is in plain conflict with the allégations in the pleadings of 
both the tug and the tow, as well as with those of the steamer, and is 
opposed to the concurring testimony of ail the other witnesses. Even 
it the signal was given, it was not heard, and therefore could not bave 
been acted on by those in charge of the tug or tow. Although the 
conduct of the steamer in neglecting to put her engines at speed 
ahead after she had given signais that she would pass to port, and had 
received an assenting signal from the tug, was a flagrant violation of 
duty, and although the conduct of the tug in relying too long and 
implicitly upon the intention and ability of the steamer to perform 
her promise was a eomparatively venial fault, it must be held that the 
tug must bear the conséquences of omitting to do what the statute re- 
quires, by contributing to the payment of the loss. 

It is urged that the tow was also in fault for not sooner casting off 
her hawser and starboarding her belm. The tow was not absolved 
from the duty to take ail reasonable and prudent measures demanded 
by the. ciroumstanees to avoid a collision merely because she was re- 
lying for her motive power upon the tug, but she was under the con- 
trol of the tug, and did not hâve that control over her own movements 
which steam vessels possess, or which she would bave had if relying 
only upon her own sails, and it was her duty to keep her course and 
conform her movements to those of the tug until it was obvions that 
she could no longer do so with safety to the steamer. It was not obli- 
gatory upon her to cast off her hawser and starboard her helm as 
soon as the approach of the vessels involved risk of collision, but only 
when it was obviously necessary to do so in order to avoid collision; 
that is, when she ought to hâve been aware that the steamer could 
not keep out of the way. Until then she had aiight to suppose that 
she would not be led by the tug into dangerous proximity to the 
steamer. The John Fraser, 21 How. 193. If she had assumed tô 
act upon her own responsibility at an earlier period of the approach, 
she would hâve been responsible to the stëatner for any miscarriagé. 
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Àlthongh ehe migbt hâve cast off her hawser sooner, tbat was an aoi 
only to be adopted in extremis, and is not a f ault of which the steamer 
can justly complaîn. 

The conclusion is therefore reached that, in the action brougbt by 
the owners of the tow against the steamer and tbe tug, the libelants 
are entitled to a decree against botb vessels, with costs of the district 
court and of this court; and, in tbe action brougbt by the owners of 
the steamer against the tug and the tow, the libel should be dismissed 
as to the tow, with costs of the district court and of this court, and 
the libelants should bave a decree apportioning tbe damages against 
the tug, with the costs of this court. 

The exception by the owners of the steamer to tbe allowance in- 
cluded in the master's report of damages for demurrage is without 
merit, in tbe absence of àny évidence offered by them to show that 
tbe rate provided in the cbarter-party of the vessel, which also ap- 
pears affirmatively to be the customary rate at New York, is unrea- 
Bonable because of any spécial circumstances. 



The HBKOtJLKS. 
{District Court, K D. Miehigan. June 17, 1888.) 

Whabfage;— Lapping over of Steamer Ltino at Adjoining Wharf. 

Under astate statute defining "wharf âge" to be the "lying immediately in 
front of or attached to any wharf, etc., so as to prevent the use of any por- 
tion of such wharf, * * » with or without the discharge of freight or 
passengers across such wharf, " held, that the lapi)ing over of a steam-boat 
lying at an adjoihing wharf was an occupation wlthin the meaning of the 
statute, though no actual use were made of quch wharf. 

In Admiralty. 

The libel charged the tug with making use of libelant's wharf, in 
the city of Détroit, during the months of September and October, 
1884. The answer denied the use of the wharf as charged in the 
libel, and averred that respondent had tbe use of the wharf at the 
foot of Bâtes street, next above the wharf of the libelant; that occa- 
sionally, when vessels were unloading or lying at the wharf next 
above Bâtes street, they would tail down or lap somewhat the wharf 
used by respondent; that respondent, for the convenience of bis ves- 
sels, when there were no vessels lying at libelant's wharf, would al- 
low bis tug to drift down and lap the wharf of libelant ; and that oc- 
casionally, when the wind was strong down stream, the current may 
bave carried bis tug down until she lapped tbe wharf of libelant; and 
that this was the only way be had used libelant's wharf. He further 
averred that said drifting down and lapping over never resulted in 
any inconvenience. expense, or loss to libelant; that, having steam 
up ail the time, respondent had always been ready to move bis tug, 
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and alwaya bas moved her, and left unobstrueted the entire portion 
of libelant's wharf, upon the approach of any vessel to land thereat; 
and submitted that such use of the wharf did not constitute wharfage 
for which a lien was given, either under the maritime law or the law 
of the state. The évidence showed that the owner of the tug was 
served with notice, both oral and written, that the tug should cease 
using the libelant's wharf, upon penalty of paying wharfage. 

James H. Brewster, for libelant. 

J. W. Finney, for claimant. 

Brown, J. As to whether the tug was actually moored to and 
made use of libelant's wharf for the accommodation of her gang- 
plank, the évidence is very conflicting. The testimony of the witness 
Culver, who was employed by libelant to make a note of the hours 
during which the Hercules lay at his wharf, leaves it somewhat un- 
certain how many times she lay there with her whole length. In- 
deed, his testimony is not absolutely inconsistent with that of the 
master of the tug, and the other witnesses, that she actually made 
use of the wharf but once. At least there is no such prépondérance 
of testimony in favor of tbe libelant, or such certainty as to the num- 
ber of times she made use of the wharf, as would justify a decree 
against the tug upon that basis. 

The question, then, is clearly presented whether, under the statute 
of this state, there is a lien for such occupation of a wharf as con- 
sists in lapping over from an adjoining wharf. In this case the wharf 
used by the tug at the foot of Bâtes street was but 50 feet in length, 
while the tug was about 80 feet long, so that it was impossible for 
her to lie there without projecting considerably over the Une of libel- 
ant's wharf. Such use would clearly not give rise to a claim for 
wharfage by the gênerai maritime law, which requires that the vessel 
shall make use of the wharf for the purpose of loading or unloading 
goods or passengers in order to be subjected to a lien. Ex parte 
Easton, 95 U. S. 68; The Gem, 1 Brown, Adm. 37. But by the 
statute of this state every water-craft of above five tons btirden, used 
or intended to be used in navigating the waters of this state, is sub- 
ject to a lien thereon "for ail sums due for wharfage, anchorage, or 
dock-hire, including the use of dry-docks. The lying immediately in 
front of, or attached to, any wharf, dock, or pier within this state, 
so as to prevent the use of any portion of such wharf, dock, or pier 
by other water-craft, with or without the discharge of freight or pas- 
sengers across such wharf, dock, or pier, after a notice to leave, shall 
be évidence of an agreement to pay for such use, whatever the same 
may be worth." More sweeping language could hardly hâve been 
employed to indicate the intention of the législature to charge the 
vessel with a claim for wharfage whenever she lies in front of any 
portion of a wharf. In the case of The Tecumseh, decided in 1881, I 
held the statute broad enough to include the case of lapping over. 
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and I hâve BÎnce had no reason to change my views. If the argu- 
ment of the respondent be sound, then a vessel may continue for 
years to enjoy the benefit of a wharf to the extent of half or two- 
thirds her length without compensation; and this is sbown to be the 
actual fact in this case. 

I hâve no criticism to make of the case of Original Hartlepool Col- 
lieries Co. v. Gïbh, 6 Ch. Div. 713. In this case it was held that a 
riparian owner had a right to moor his vessel along-side of bis wharf 
for the purpose of loading or unloading, at reasonable times, and for 
a reasonable time; and that the court would restrain, by injunction, 
the owner of àdjoining premises from interfering with the access of 
such vessel, even though the vessel might overlap his own premises. 
In this case the défendant, owning the wharf adjacent to that oceu- 
pied by the plaintiff, placed rafts of timber in front of his wharf in 
Buch a way that plaintiff's vessel could not obtain access to his own 
wharf, as his vessel was so much longer than the wharf that he was 
obliged to lap over upon defendant's wharf. It was held he had a 
right to do so. I hâve no doubt of the correctness of this ruling, and 
would enjoin a party from interfering with the use of an àdjoining 
dock in this way, subject, under the state statute, to the payment of 
a reasonable compensation for the use of such dock. There seems to 
hâve been a custom on the Thames for wharf-owners to use each oth- 
er's wharves for overlapping their vessels without compensation, but 
in this state the language of the statute is so explicit I see no way of 
avoiding the inference that a person desiring to use a dock in this 
way is bound to pay a reasonable compensation after notice to quit. 
The projection in some cases may be so trifiing, or continue for so 
short a time, as to be unworthy of notice; but where a vessel habit- 
ually, and in défiance of notice, makes use of a wharf in this way, I 
think the owner of the wharf, under the statute, is entitled to com- 
pensation. 

While the vessel would not actnally be in the way of another de- 
siring to use it, and be of no injury to the wharf, its présence is very 
likely to deter other vessels from going there. The numerous cases 
arising in the state of New York, of which Ta.ulor v. Atlantic Mut. 
Ins. Co., 37 N. Y. 275, is an example, are equally inapplicable, since 
the New York statute allows a claim for wharfage only in cases where 
the vessel uses or is made fast to a wharf. 

There was no technical notice to quit in this case, but there was a 
gênerai notice that, if respondent's tugs continued to make use of 
the wharf, libelant would exact compensation. The object of th'e 
statute being only to apprise parties that a claim will be made for 
wharfage, I do not think the notice need necessarily be in the exact 
form of a notice to leave. There is, however, no testimony in this 
case which can serve as a hasis for awarding damages, and tbere 
must either be a decree for nominal damages, or a référence to a 
commissioner to assess the same. 
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Thb Islands. 

LONEBOAN V. TbB IsLANDS. 

(Uiitriet Cowri, D. Nm Jersey, August 19, 1886.) 

Mastbh Airo Sbbtant — Liabilitt of Mastbr fob NEGLiaBNCB OF Fellovt- 
Servant. 

Where a person, while assisting in hoisting and sUfting coal on board a 
steamer, was injured by the falling of a skid caused by the incompetency and 
carelessness of a f ellow-servant, and not by any def ect in the macliinery, tlie 
steamer was not held liable for the injury ' 

In Admiralty. 

Charles E. Hill, for libelant, 

Jas. K. Hill, Wing é Shoudy, for claimant. 

Wales, J. This is a libel to recover damages for personal inju- 
ries. The libelant on the thirty-first of October, 1885, while shovel- 
ing coal on board the steam-ship Islands, then lying in her dock 
at Hoboken, New Jersey, was seriously and permanently injured 
by the falling of a heavy skid on his left leg, which was so badly 
crushed as to require amputation below the knee. He allèges that 
the accident was caused by the carelessness and négligence of the 
officers or other persons in charge of the ship. He had been em- 
ployed, with several other longshore-men, by a stevedore named 
Myers, to assist in hoisting and shifting the coal, and was sta- 
tioned on the between-deck to help in fiUing the empty tuba as they 
came down. The tubs, holding about 400 pounds each, were hoisted 
by a steam-winch driven by an engineer in the employ of the ship. 
The fall and tackle had been rigged under the personal direction of 
Myers; the rope, etc., being taken from the locker of the ship. The 
first rope selected for a fall was too short ; and another being obtained, 
which also proved to be too short, was lengthened by attaching to one 
end of it, by a bowline knot, a chain-sling. A double whip was rigged, 
so that an empty tub went down as a loaded one came up. Two 
skids, each eight or nine feet long, by three feet wide, were placed 
loosely athwart the "bunker hatch, three and one-half to four. feet 
apart, and extending half a foot over each side, leaving enough space 
for the easy passage of the tubs between them. A gangway-man 
stood on each skid to keep the fall and tubs clear of the edges. The 
libelant had been working for almost an hour, when the after-skid 
was upset by the bowline or tub coming in contact with it, and fell 
below on the libelant. The complaint is that the sling was not fast- 
ened to the rope by a splice instead of a bowline, and that the skida 
were not tied to the sides of the hatch; that, if either of thèse thinga 

igee note at end of case. 
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had been done, tbe accident could not bave happened. The bowline 
vas aboat tbe size of a man's âst. Tbe chain-sling was provided 
•with a book to bold the handle of a tub. Exactiy how tbe accident 
bappened — ^wbether by the bowline, the book, or tbe tub catcbing or 
striking the skid — does not appear. No one saw it. The gangway- 
man, Deady, wbo stood on the after-skid, and whose duty it was to 
keep the rope and tub clear on that sida, was unable to tell. He first 
said tbat the bowline caught and threw over the skid, but, on being 
questioned furtber, admitted that he did not see the fall catch, "but 
it was said that it just happened in a second," etc. He had bis 
band on the rope at the time, and he "bad to keep it pretty clear, as 
it was going more astern ail the time." He gave the signal to tbe 
engineer to go ahead. He also said that "the skids were that close 
togetber ail the time it was a pretty sharp lookout for us that the 
tubs would not strike them." 

Evidently tbis man, by culpable inattention to bis duty, was, as far 
as buman agency is concerned, directly responsible for the accident. 
It was not very difificult to keep the rope or tubs clear of the skids, 
for it had .been done on this occasion prier to the accident, and on 
hundreds of occasions before in, the prosecution of the same kind of 
work, with precisely similar appliances, including bowline knot, and 
loose skids. It is customary with longsbore-men to use bowlines as 
often as splices under like circumstances ; and, althougb the latter 
may make a smoother fall and offer less obstruction, the former are 
not considered to be specially or ordinarily dangerous. Tbe skids 
are seldom fastened to tbe sides of the batch; tbe workmen, for the 
most part, preferringto hâve them laid over loosely, so that tliey may 
go on deck without tbe trouble of unfastening them. The gênerai 
custom is not to fasten them. The libelant thoagbt the skid was 
tied, but the weight of évidence as to the custom is as just stated. 
One of bis own witnesses, Lynch, could not say whetber or not the 
skids were fastened at the time of tbe accident, but be had worked 
hundreds of times wben they were not. Under this view of the facts 
preceding and attending the upsetting and fall of the skid, it is suf- 
ficiently clear that the misfortune wbicli befell the libelant was solely 
due to the négligence and fault of a fellow-workman; and, according 
to the well-settled rule aud policy of the law, he must be presumed to 
bave accepted ail risks of incompetency and carelessness on the part 
of bis fellow-servants engaged in the same work. Without there is 
Bomething else in the case, he is therefore without remedy. 

But it was contended by the libelant's proctor that the instruments 
and appliances furnished by the ship for boisting the tubs were in- 
Bufficient and defective; that the rope used for a fall was too short, 
and had to be lengthened by the dangerous bowline; that the skids 
were not provided with f astenings ; and that the accident was tbe re- 
suit of thèse deficiencies. If this were so, there might be some ground 
for holding tbe ship liable, since tbe libelant did not take the risk of 
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the strength or seourîty of tbe shîp's machinery, rîgging, or struct- 
ures. The évidence does not, however, support such a statement of 
facts. The officers of the Islanda had nothing to do with the shift> 
ing of the coal, except to direct -where it should be deposited. The 
stevedore was employed to do the whole work. He engaged the men, 
he and they being paid by the day by the ship, and superintended 
the work from beginning to end. He procured the rope from the 
ship's locker; and if there was négligence in tying the bowline, in- 
stead of making a splice, the fault was his, and not the ship's, and 
the same may be said in référence to leaving the skida unfastened. 
The évidence does not show that it was any part of the duty of the 
ship's officers to supply any of the machinery, rigging, or articles 
used by the stevedore, excepting, perhaps, the steam-winch. 

After a careful considération of the whole case, we bave been un- 
able to find any facts or principle which would justify a decree against 
the claimant. 

The Harold, 21 Ped. Eep. 428, a case clearly resembling the prés- 
ent one, contains a clear exposition of the law applicable to a like 
condition of facts. The opinion of the leamed judge, and the author- 
ities cited by him, fully sustain the conclusion to which we hâve 
come. 

The libel must be dismissed. 

NOTE. 

Eeiïpecting freedom from lîabillty on the part cf the master for an înjury oaused by 
the négligence of a fellow-servant, aee Northern Pac. R. Co. v. Herbert, Sup. Ct. Rep. 
590; District of Columbia v. McEUigott, 6 Sup. Ct.Rep. 884; Trihay v. Brooklyn L. M. 
Co., (TItah,) 11 Pac. fiep. 612, and note; Kanaas Pac. E. Co. v. Peavey, (Kan.) 8 Pac. 
Eep. 780, and note; Gardner v. Miohigan Cent. E. Co., (Mich.) 26 N. W. Rep. 301, and 
note, 306; Hoar v. Merritt, (Mich.) 29 N. W. Eep. 15, and note; Baldwin v. St. Louis, 
K, & N. E. Co., (lowa,) 25 N. W. Eep. 918 ; Matson v. Chicago, R. I. & P. R. Co., (lowa,) 
25 N. "W. Rep. 911; Fanner v. Central lowa Ry. Co., 24 N. W. Eep. 896, note; Chi- 
cago & N. W. Ey. Co. V. Snyder, (111.) 7 N. E. Eep. 604 ; Clifford v. Old Colony R. Co., 
(Mass.) 6 N. E. Rep. 751 ; Benzing v. Steinway, (N. Y.) 5 N. E. Rep. 449 ; Plttsburgh, 
C. & St. L. Ey. Co. V. Adams, (Ind.) 5 N. E. Rep. 187, and note, 197 ; United States Roll- 
ing-stock Co. v. Wilder, (111.) 5 N. E. Rep. 92; Philadelphia I. & S. Co. v. Davis, (Pa.) 
4 Atl. Eep. 513 ; Dealey v. Philadelphia & E. R. Co., (Pa.) 4 Atl. Rep. 170 ; New York, L. 
E. & W. R. Co. V. Bell, (Pa.) 4 Atl. Rep. 50, and note ; Reese v. Biddle, (Pa.) 3 Atl. Rep. 
813; Chicago, M. & St. P. Ey. Co. v. Eoss, 5 Sup. Ct. Rep. 184; S. C. 8 Fed. Rep. 544; 
Garrahy v. Kansas City, St. J. & C. B. R. Co., 25 Fed. Eep. 258, and note, 262; Howard 
V. Denver & E. G. Ry. Co., 26 Fed. Rep. 837 ; Conley v. City of Portiand, (Me.) 3 Atl. Rep. 
658, and note; and also note to Whitelaw v. Memphis & C. B. Co., (Tenn.) 1 S. W. 
Rep. 39. 
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HeNBY V. SoWLES. 

(Dittrici Court, D. Yermont. August 26, 1886.^ 

Courts — Unitbd States District Codkt— JtniisDicTiON. 

The United States district court bas jurisdiction of an action, under the 
fourth subdivision of section 563, Rev. St., broughl by a United States mar- 
shal to protect money in bis bands as such, and wben wrongly interfered witb 
in its possession, or wben bis rigbt to it as marshal is invaded. 

Motion to Dismiss for Want of Jurisdiction. 
Kittredge Haskins, U. S. Atty., for plaintiff. 
Edtcard A. Sowles, pro se. 

Wheblee, J. This is an action of trover, brougbt to recover dam- 
ages for the conversion of a'sum of money, in one count described as 
"$3,000 in money," and in another as "$3,000 in United States treas- 
uryand national bank notes of varions dénominations and value," by 
the plaintiff, in his capacity of United States marshal for the district of 
Vermont. It is alleged in each count that the plaintiff was possessed 
of the money in his capacity of United States marshal as aforesaid, 
and lost it; that it came to the hands and possession of the défend- 
ant thereafterwards by finding, who, well knowing it to be the proper 
goods and chattels of the plaintiff in that capacity, refused to deliver 
it to him on demand, and converted it to the defendant's own use. 
The parties are both set up as citizens of the state of Vermont. The 
défendant has moved to dismiss the suit for want of iurisdiction o' 
this court. 

The jurisdiction of this court is différent from that of the circuit 
court, in such cases. That court was given jurisdiction by the aot 
of March 3, 1875, of ail suits of the required' amount, arising under 
the constitution or laws of the United States. 18 St. at Large, 470; 
Supp. Eev. St. 173. If the plaintiff's title to this money would arise 
under tbose laws, so as to give that court jurisdiction under that act, 
as it probably does, that act does not extend to this court. The ju- 
risdiction of this court, if it exists, is to be found apparently only in 
the fourth subdivision of section 563, Eev. St., which gives jurisdic- 
tion to this court "of ail suits at common law brought by the United 
States, or by any oiEcer thereof authorized by law to sue." 

This is a suit at common law, and the plaintiff is an ofiûcer of the 
United States beyond question. As such officer, he is entitled to the 
custody of money. Eev. St. §§ 787, 791, 3616, 3617, 5504. He may 
reçoive it as disbursing ofiQcer of the government, or by virtue of the 
exécution of civil or criminal processes. When he receives it as 
marshal from any of thèse sources, he receives it in his officiai 
capacity. That capacity is the foundation of his title. In this case 
there is nothing alleged to show how he came by this money. It is 
merely alleged that he held it in his officiai capacity as marshal. 
v.28F.no.9— 31 
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Hîs title to it, according to the allégations, is tliat of an offieer, and 
of an offieer of the United States. To maintain trover, the plaintif? 
muet hâve the gênerai or a spécial property in the goods, and a right 
to immédiate possession. The plaintiff, il this allégation is true, — 
and for the purposes of this motion it must be taken to be true, — had 
property in this money by virtue of his office as marshal, and his 
title to it rests upon his capacity as marshal. He must hâve the 
right, as marshal, to protect money in his hands as marshal, and to 
sue for it when wrongly interfered with in its possession, or when hia 
right to it as marshal is invaded. Postmaster General v. Early, 12 
Wheat. 136. This case is to be decided upon the record as presented. 
This money may hâve been received from the treasury, to disburse 
as an offieer of this court, to pay jurors and government witnesses, 
and it would be strange if he could not sue in this court, but must 
go to another jurisdiction for his redress.' 

As the case stands now, he appears to be an offieer of the United 
States, authorized by the gênerai principles of law, and therefore 
authorized by law, to sue upon his officiai title to this money, for the 
unlawful conversion of it. Motion denied. 

SeeS.C.poa«, 521. 



"Dnitbd States ». Ebed and another. 
{OireuU Oomrt, B. Oregon. September 3, 1886.) 

1. Public Lands— Laito, AGBicuLTtrRAL or Minekal. 

Notwithstanding there is some measure of gold deposîted in a tract of land, 
it is subject to entry under the homestead law, as agricultural land, if, under 
the circumstances as they exist, or may reasonably be expected or produced, 
it is more valuable for agriculture than mining. 

2. Samb— RisHT OF Way ovbr Homestead. 

The affldavit of an applicant for an entry under the homestead law, that 
the application is not made "for the use or beneflt of any other person, " is 
not contradicted or falsifled by the fact that the applicant has already prom- 
ised to concède a right of way over the premises for a neighborhood road. 

3. Same — Affidavit that Land is not Usbd ob Claimed for Minino Pub- 

poses. 

The statute only reserves lands on which there are known mines from entry 
under the homestead law, and admitting that an applicant for an entry under 
said law may be required to swear that the land in question is not used or 
claimed for mining purposes, and that if the oath is false the afflant îs guilty 
of perjury, yet his entry is not thereby vitiated. 

Suit to Cancel a Patent to Land. 

Lewis L. McArthur, Dist. Atty., and B. F. Dowell, for plaintiff. 

Bu/us Mallory, for défendants. 

Deady, J. On April 4, 1883, the district attorney commenced thia 
suit on behalf of the United States against the défendants, Carlos D. 
Eeed and George E. Eccles, to set aside a patent issued to the for- 
mer for the N. E. J of the N. W. J of section 31, in township 37 S., 
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of ran^e 2 W. of the Wallamet meridian, and situate in Jackson 
county, Oregon. The patent was issued on a homestead entry made 
on September 2, 1880, under section 2289 of the Eevised Statutes, 
and commuted, for cash, on April 26, 1881, under section 2301 of 
said Statutes. The bill allèges that the land was and is minerai, 
and not agricultural, and is, and was at the date of such entry, more 
valuable for mining than agricultural purposes, to the knowledge of 
the patentée, and was therefore not subject to entry as a homestead; 
and also that the défendant Eeed agreed with certain persons who 
were squatted on the lands to make them deeds for some small por- 
tions thereof, when he obtained his patent, including their cabins 
and gardens, provided they did not make him any trouble in the land- 
ofSce. 

The testimony was taken in the form of dépositions before nota- 
riés at Jac"ksonville. It is quite voluminous and contradictory. That 
of the plaintifif is largely irrelevant and immaterial, while much of it 
is written in almost colorless ink, so that it has really been a griev- 
ous task to read it. 

Briefly, the faots are : The promises are situate about a mile west 
of Jacksonville, in the forks of Jackson creek. For 20 years from 
the fall of 1851 the bed, latéral guiches, and immédiate banks of this 
creek and its tributaries within said section 31 were mined more or 
less for gold. During the first half of this period the yield was gen- 
erally good, and in some instances very great. The mining ground 
in and on the three forks of this creek within this 40 acres was very 
rich. It was worked over early in the 50's, and was afterwards worked 
over and over, first by wbite men, and tben by Chinese, prior to 
1878, when it was considered worked out and abandoned. 

The défendant Eeed has been a miner and farmer in that vicinity 
for more than 25 years. In 1878 he bought of a squatter, for $250, 
a small bouse, garden, and orchard, in the north-east corner of the 
tract, and moved on the same with his family, where he has resided 
ever since, engaged in improving the property, and making a home 
there, by clearing the ground, making fences, building, planting grapes, 
fruit trees, and gardening, and occasionally mining, further up the 
creek, for money to pay expansés. 

On September 2, 1880, Eeed applied at the land-office at Eoseburg 
to enter the tract in question as a homestead, and filed with his ap- 
plication the usual "non-minerai affidavit," to the effect that the land 
was not minerai, but agricultural, and that no portion thereof was 
being worked or claimed for mining purposes, under the customs and 
rules of the mining district; and on April 26, 1881, he applied to the 
register and receiver to commute his homestead entry under section 
2301 of the Eevised Statutes, and at the same time filed a "non- 
minerai afiSdavit" to the same effect as the former oue, which applica- 
tion was allowed; and, on making the required proof of résidence and 
cultivatiou, and the payment of $1.25 an acre therefor, a certificats 
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of purchase was issiied to him, upon whîcli a patent was thereafter 
issued on March 10, 1883. 

At the time Eeed settled on the premises, tbree other persons were 
occupying small portions thereof as squatters, namely, John Donegan 
and his wife, Louis Poperick, and Eli Warnack. Tlie Donegans lived 
in a cabin on the north edge of the tract, with one or two acres in- 
closed, and used for an orchard and garden, and had been there most 
of the time since 1872 ; the husband being engaged in blacksmith- 
ing, and the wife in washing. Louis Poperick had a iittle 12x14 
cabin about the center of the tract, spoken of in the testimony as a 
"chicken-coop," with a bit of garden near by, where he had lived since 
1874, and at one time claimed and worked some mining ground on 
the tract. On January 8, 1878, Poperick and Donegan jointly leased 
to a Chinaman named Wong Goon, in considération of $110 in hand 
paid, for 15 years, two placer mining claims, 100 yards square each, 
and lying on the south-west side of the right-hand fork of Jackson 
creek, and on this tract of land ; and thereafter Poperick never mined 
oîa the premises, but worked a claim further up the creek. The lease, 
as is well understood, was in efifeet a sale; and the transaction was 
put in that form because the Chinese, not being entitled to become 
citizens of the United States, could not hold mining ground in their 
own right. Within two years thereafter, and before the entry of 
Eeed, the Chinese abandoned the claims as worthless. Eli Warnack 
had a house, and less than an acre of ground inclosed, near the forks 
of the creek. Before commuting his entry, and making his final 
proof, Eeed told thèse parties, in effect, that if they did not make 
him any trouble about his patent he would, after the same was issued, 
give them their several possessions. 

Early in the year 1882 one William Moody and Edmond and David 
Curtis formed a partnership to work over tlie old dirt in the bed of 
the right-hand fork of the creek, and applied to Eeed for permission 
to do 80, which he gave them. After working a couple of seasons 
without success, they abandoned the enterprise, and Edmond Curtis, 
who furnished the money to carry it on, returned to his home in 
Indiana. 

Early in 1882 one James P. Goodall, an old wandering, visionary 
miner, and out-of-door pauper, of Jackson county, sent afïidavits to 
the commissioner of the gênerai land-office tending to show the min- 
erai character of the land in question; whereupon the commissioner, 
under date of February 21, 1882, wrote to the register and receiver, 
authorizing an investigation of the question, which was had; the af- 
fidavits used therein being taken before a ndtary at Jacksonville, 
among which were Donegan's, Poperick's, and Goodall's, to the min- 
erai character of the land. On November 14, 1882, the register and 
receiver reported to the commissioner that Goodall had failed to 
prove his allégation; and, no appeal being taken from their action, 
Mae commissioner, on January 11, 1883, wrote the register and re- 
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ceiver that their décision had become final, and the land was thereby 
"adjudged non-minerai in ita cbaraeter," and the patent was issued 
accordingly. 

Pending the controversy, in the fall of 1882, Goodall undertook to 
locate a mining claim on the left-hand fork of the creek, near the 
north-west corner of the tract, and did some work in opening or re- 
pairing ditches, bat took out no gold. After the patent was issued, 
Goodall wrote to an agent of the gênerai land-office at Eoseburg, re- 
iterating the charge that the land was minerai, and hence this suit. 

Before the patent was issued Warnack turned over bis house to 
Patrick Eyan on a debt he owed him, with the understanding that 
Eeed would relinquish to him the land contained in the inclosure — 
about seven-eighths of an acre — when the patent issued, wbich he 
did in considération of one dollar. Eeed, however, refused to make 
any conveyance to Poperick or the Donegans, because they did not 
keep their word, but, as witnesses and otherwise, made him trouble 
and expense in bis contest with Goodall; and because in the mean 
time Donegan and bis wife had separated, and each claimed the con- 
veyance to the exclusion of the other. Meanwhile, on August 8, 1883, 
the défendant George Eccles purchased the property, including a lot 
of household furniture, of Donegan for $150. 

The land in question is generally high and rolling, with some low, 
level patches on the creek. Much of it is covered with a heavy 
growth of young timber. The soil is a reddish, sandy loam, and 
is well adapted to fruit raising. Eeed never attempted to do any 
mining on the ground. At the commencement of this suit the im- 
provements of the défendant Eeed were worth about $1,200, andcon- 
sisted of an inclosure of about two acres, containing a substantial 
dwelling-house and out-buildings, and an orchard of about 140 trees, 
including the apple, pear, plum, and peach, most of which are bear- 
ing fruit of a good size and quality, and some of which are six to ten 
inches in diameter ; two acres, inclosed with a good fence, in which 
are planted several bundred grape vines; and a field of eight or ten 
acres grubbed, and feneed with 3,000 rails, made at an average dis- 
tance of three-fourths of a mile from the place, to elear which was 
worth not less than $20 per acre. In 1885 this field was plowed and 
Bown to oats. 

The proceeding before the register and receiver between Goodall 
and Eeed was set up in the answer as a bar to this suit, and excepted 
to by the plaintiff for impertinence. The exception was allowed on the 
ground that the United States was not a party to the proceeding, and 
therefore not bound by the resuit. See U. S. v. Minor, 114 U. S. 
233 ; S. G. 5 Sup. Ct. Eep. 836. And as to the authority of the com- 
missioner to institute sneh a proceeding, see Smith v. Ewing, 23 Fed. 
Eep. 741. 

No land is subjeot to entry as a homestead unless it is subject to 
pre-emption, (Eev. St. § 2289;) and no "lands on wbich are situ- 
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ated any known salines or mines" are subject to pre-emption, (Eev. 
St. § 2258.) And see Eev. St. § 2302. A patent issued on a pre- 
emption or homestead entry for land on whieh any known salines or 
mines are situated is void, {Morton v. Nebraska, 21 Wall. 674,) and 
a suit in equity can be maintained by the United States to cancel the 
the same, (McLaughlin v. U. S., 107 U. S. 526; S. C. 2 Sup. Ct. Eep. 
802.) 

The nature and extent of the deposit of precious metals which will 
make a tract of land "minerai" or constitute a "mine" thereon, 
within the meaning of the statute, bas not been judicially determined. 
Attention is called to the question in McLaughlin v. U. S., supra, 528, 
but no opinion is expressed. The land department appears to bave 
adopted a rule that if the land is worth more for agriculture than 
mining, it is not minerai land, although it may oontain some meas- 
ure of gold or silver; and the bill in this case is drawn on that theory 
of the law. In my judgment this is the only practicable rule of décision 
that can be applied to the subject. Nor can account be taken, in the 
application of this rule, of profits that would or might resuit from min- 
ing under other and more favorable conditions and circumstances 
than those which aetually exist, or may be produced or expected in 
the ordinary course of such a pursuit or adventure on the land in ques- 
tion. For instance, it appears that the water-shed of Jackson creek 
is limited, and the volume of water therein comparatively small. 
Some of the witnesses are of the opinion that the whole 40 acres might 
be proûtably mined if an unlimited supply of water could be procured 
for that purpose. 

But in determining the question of whether the land is minerai or 
not, such contingencies, possibilities, or even probabilities, cannot be 
considered. Practically they are no part of the case. The only wa- 
ter that can be taken into the account, as a means of working this 
land for gold, is the water of Jackson creek, and that bas never been 
sufficient for mining on any part of the promises, except in the bed 
of the stream, and the guiches and banks near by, when the deposit 
was comparatively heavy; and even then for only a portion of the 
year. This ground bas been well known and prospected by miners 
for 35 years, and, if there was any gold left in it that could be ob- 
tained in paying quantifies by any reasonable means, it would hâve 
been taken out long ago. The very fact that no one has ever at- 
tempted to get any water on the ground in addition to what flows 
through Jackson creek is a convincing circumstance to show that it 
cannot be done, or that the gold in the ground in not worth the vent- 
ure. ludeed, a glance at the plat of the public survey will show 
that the only running water within a mile of the ground is Walker 
creek, a small stream to the northward, which the évidence tends to 
show was long since appropriated to the use of the Willow Creek 
mines, some miles to the north of Jacksonville. 

The truth is, the mines on and about this ground were practically 
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■worked ont long sînce ; and the land has no appréciable value, ex- 
cept for agricultural purposes. Occasionally some one who prefers 
to gamble on the chance of finding a nugget to a fair day's wages for 
an honest day's work, may be found loitering about the old cabins, 
and working wistfully among the dchris of former washings, in the 
vain hope of finding an easy living, if not a fortune. I suppose there 
are thousands of acres of land in southern Oregon and northern Cali- 
fornia in the same condition, and the sooner it is understood that it 
is open to the occupation of the farmer the better it will be for the 
country. Forty acres of this land, cleared and planted in vegetables, 
vines, and fruit trees, furnishing a permanent home and sure sup- 
port for an induBtrious farmer and his growing family, is worth more 
to the state, in a social and économie point of view, than ail the 
mining or gold on the creek, twice told. On such foundations, 
rather than the vagrancy and uncertainty of mining for the precious 
metals, social order and good government are most surely built and 
sustained. 

An effort was made in the évidence to show that there are Iodes of 
gold-bearing quartz on this land, but the proof fell far short of the 
mark. It does appear that there was some quartz rock near this 
ground which was pretty thoroughly tested for gold many years ago, 
and abandoned as non-paying, and the machinery used in the process 
hauled away. 

My conclusion on this branch of the case is that at the time of 
Eeed's settlement on and entry of the land there were ho mines 
thereon, within the meaning of the statute, and that the land was 
therefore agricultural, and subject to entry uhder the homestead act. 
Neither do I find that the land, or any portion thereof, was then act- 
ually being mined, or claimed for mining purposes, by any one. And 
if this were otherwise, the mère fact of such work or claim was not 
sufficient to withdraw the land from entry under the homestead law, 
if the land was not in fact minerai, — was worth riiore for agriculture 
than mining. True, the oath required of the settler by the land de- 
partment contains the averment that no portion of the land is 
claimed or used for mining purposes. But this can only be justified 
as a cross-examination of the settler, for the purpose of ascertaining 
the material and ultimate fact of whether the land is actually minerai 
or not. The statute does not reserve any land from entry as a home- 
stead, simply bécause some one is foolish or visionary enough to 
daim or work some portion of it as minerai ground, without any réf- 
érence to the fact of whether there are any paying mines on it or not. 
Nothing short oî known mines on the land, capable, under ordinary 
circumstances, of being worked at a profit, as oompared with any gain 
or benefit that may be derived therefrom when entered under the 
homestead law, is suflBcient to prevent such entry. Mère minerai 
prospect or hope, however pleasing or auspioious, shall not keep the 
land from the plow or the pruning-hook, and it is well that it does not. 
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If the settler should swear falsely in the matter of the land being 
claimed or worked for the precious metals, he might, if the question 
is a proper one to be asked under the circumstauces, be punished for 
perjury; but, in the absence of any statute giving it that effect, such 
falsehood would not vitiate his entry, nor render his patent void or 
liable to cancellation. 

The affidavit of the applicant for a homestead entry must contain 
the averment that such entry ia not made "for the use or benefit of 
any other person." There is no allégation in the bill that Eeed made 
this affidavit, but it may be inferred that he did fromtfae fncts stated, 
and the nature of the transaction; and doubtless he did. The ar- 
rangement with the squatters, Donegan, Poperick, and Warnack, 
■was subséquent to the affidavit, and before proving up, There is no 
reason, then, to doubt the truth of the affidavit, or that the entry was 
made for the sole use and benefit of the affiant. But thèse squatters 
had no right on the premises, as against the United States, or any 
one claiming under any law thereof. The land was open to home- 
stead entry, and the fact that thèse people were squatted about on it 
did not prevent any one who was qualified, and saw fit to purchase it 
from the United States, from becoming the owner thereof, and evict- 
ing them as trespassers. But Eeed was aware that some portion of 
the tract had once been minerai land, and he might naturally sup- 
pose that thèse people, when they found they were liable to losetheir 
holdings, would try to make him trouble in the land-office. To avoid 
this, and,. as I think, out of sympathy for them, he assured them that 
if they did not make him trouble he would give them their little hold- 
ings, not amounting to five acres altogether, at the priée he paid for 
it ; not that he knew it was minerai land, and was trying to buy their 
silence, but for fear that they might put him to the trouble and ex- 
pense of proving that it was not, as was subsequently done before 
the land-office, and is now being done bere again. Indeed, this mat- 
ter is comparatively of such little significance or value that it might 
be summarily dismissed, on the maxim de minimis non curât lex. 

Along with this matter is another, which cuts a considérable figure 
in the évidence in the case. At the time the arrangement was made 
with Donegan, Eeed promised to allow certain other parties a way 
across his homestead, to an adjoining pièce of land they were about 
to purchase from Donegan. Eeed, it appears, is still willing to give 
the right of way in a certain place, while they insist on the road rùn- 
ning in front of his house, which will destroy his little yard. Thèse 
parties are men of means and position in that community, and the 
évidence tends to show that they are behind this suit, and hâve em- 
ployed private counsel to conduct it, for the purpose of crushing Eeed 
into submission to their demands, or punishing him for refusai, by 
making the land eost him much more tban it is worth. Which of 
the parties is in the right of this matter I do not care to inquire. 
The county court of Jackson county is the proper tribunal to settle 
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the location of the road, if the parties cannot agrée about it. But I 
cannot refrain from saying, in passing, that it seems an unworthy use 
of the great name of the United States that private parties should be 
allowed to maintain a suit therein to cancel the patent of an indus- 
trious settler, who, by the sweat of his brow, bas made this minerai 
■waste "to bud and blossom like the rose, " because he will not yield 
them a particular roadway across his land, even if he had ever prom- 
ised to do so. Nor do I think an agreement or understanding with 
a neighbor for a roadway over a homestead conflicts with the affidavit 
of the appiicant that the same is taken for his "exclusive use and 
benefit." Every one holds his property subject to such easements; 
and an appiicant for a homestead may certainly come to an agree- 
ment on the subject with those interested before making his entry, 
without laying himself liable to the imputation that he is falsely en- 
tering land in his own name for the use and benefit of another. In- 
deed, congress bas expressly declared (Kev. St. § 2288) that an ap- 
piicant or occupant under the pre-emption or homestead law may 
convey a right of way for a railway across the pre-emption or home- 
stead without thereby vitiating his right to perfect his title. And 
doubtless it should be held that an agreement for any public or pri- 
vate way, to be laid out over it, is within the equity of this statute. 
There is no equity in the bill, and it must be dismissed; and I 
only regret that I cannot give the défendant a decree for costs and 
disbursements. 



Wad-pe-man-qua, alias Mary Strack, v. Aldeioh. 
{Circuit Court, D. Indiana. 1886.) 

1. JuBisDicTioN— Fedehai, QUESTION — Taxability op Indiaît Lands— Ordi- 

NANCB OF 1787, AND TrEATIES WITH THE MiAMIS. 

It is a fédéral question wliethier or not, by force of tlie ordinance of 1787, 
and of treaties with tlie Miami Indians, certain lands in the possession and 
ownership of a Miami chief and his descendants were exempt from taxation. 

2. Same— Lands Exempt. 

Held, that the lands patented to Jean Baptiste Richardville, in pursuance of 
the third article of the treaty of St. Mary's, signed October 6, 1818, by force 
of that and later treaties with the Miamis, and of the ordinance of 1787, were 
exempt from taxation, and remained exempt while in the possession of bis 
descendants, whose tribal relation had not ceased. 

In Equity. 

Charles L. Holstein, Colerick é Oppenheimer, and S. R. Alden, for 
complainant. 

Morris, Aldrich ê Barrett, for défendant. 

Action to quiet title to land. The défendant daims under a tax 
sale, and the controlling question in the case is whether or not the 
land in question was Subject lo taxation by the local autborities of the 
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Btate. The pertinent averments of the bill in this respect are to the 
f ollowing effect : 

That Jean Baptiste Eichardville was a member and the principal chief of 
the Miami Nation of Indians, and, prier to 1818, liad, with tlie consent of his 
nation, taken exclusive possession of certain lands theretofore owned by the 
tribe. including three sections described in the third article of the treaty of 
October, 1818, between the United States and the Miami Nation, and that by 
that treaty the United 8tates released to Eichardville ail its claim of right, 
title, or interest in the said three sections. That by section 14 of the treaty 
of November 6, 1838, the United States granted to Eichardville and his family 
the privilège of remaining in Indianawhen the tribe should remove fromthe 
State. Thatfrorathe time when, withthe consentof his tribe, he settlediipon 
the sarae, Eichardville remained in the undisturbed possession and ownership 
of the three sections aforesaid until his death, in 1841, without any claim or 
assertion of interest in or sovereignty over the same by the United States, or 
by the state. That by his last will, dnly probated on the twenty-seventh day 
of Augnst, 1841, Eichardville devised thèse lands to hisdaughter, LaBlonde, 
who died in 1847, having devised the same to herson, Ke-la-ke-wa-ke-ah, and 
her daughter, Mon-go-se-quah, by a will whlch was duly probated on the flrst 

day of June, 1847; and Ka-la-ke-wa-ke-ah, dyingin , left his po-tion to 

hissisterand his son, Me-che-ke-no-quah ; and, they having made partition, 
Mon-go-se-quah gave and conveyed to her daughter Lau-da-nagis-sau-qua, 
alias Katherine Godfrey, 120 acres of her portion of the land, known as lot 3 
of the subdivision of the Eichardville reserve, and alsoto her daughter Sa-ca- 
cha-qua. alias Mary Strack, 82 acres thereof , known as lot 1 of said subdivision. 
That Katherine Godfrey and Mary Strack hâve died; and that, being a daugh- 
ter of the said Mary, the complainant is owner, by descent.of theseventh un- 
divided part of said lot 1, and of an undivided interest in lot 3. That since 
1812 said lands hâve been owned byand in the possession of complainant and 
her said ancestors, ail of whom continuously were, and such as are living are 
and hâve been always, members of the Miami tribe of Indians. That they 
hâve ail resided on said three sections, and continuously hâve sustained their 
tribal relation to the United States as members of the Miami tribe from 1812 
tothe présent time, makingtreatiesfrom time to time with the United States, 
and, since the removal of the main portion of the tribe from Indiana, com- 
municating with the United States through agents of the United States ap- 
pointed for that purpose, and in like manner receiving moneys due them under 
treaties, and reporting their condition, and changes in their number by death 
and birth; noue of them ever having become citizens of the United States, or 
of the state of Indiana. That prier to 185 — no taxes were imposed upon said 
lands, but since that time pretended assessments hâve been made; and, at a 
sale for delinquent taxes, in 1879, the défendant became purchaser, and after- 
wards received a tax deed, under which he claims title or interest. 

The bill also contains références to the ordinanee of 1787, and to 
the provision in the constitution of Indiana in respect to that ordi- 
nanee ; and, by virtue of thèse, and of the treaties between the United 
States and the Miami Indians, the complainant insista that thèse taxes 
were ail illégal, and the tax sale a nullity. 

The défendant bas presented a plea to the bill, which embraces 
three propositions, each advanced as a défense : The first is to the 
effect that the court has no jurisdiction of the parties and subject- 
matter of the action. The second, that there is another suit pending 
in the state court, commenced against the complainant's mother and 
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others before tbis suit was begun, and tbat tbe death of the înotheir 
had been suggested in that court before this bill was filed. The third 
is directed to the question of the taxability of the land in suit, and 
consista of averments, affirmative and négative, to the effeot foUow- 
ing: 

That the lands were taxable because, on the fourth day of September, 1823, 
they were, by patent by James Monroe, the président of the United States, 
conveyed to said Jean Baptiste Richardville in fee-simple, with full and un- 
limited powers of aliénation, pursuant to the first clause of the third article 
of the treaty of 1818; that from that time until his death, in 1841, Richard- 
ville, as the individual grantee of the United States, by virtue of said grant, 
by treaty and patent, held and occupied the land ; that upon his death his 
daugliter and devisee caused his will, under which she derived title, to be duly 
proved before the probate court of Allen county, Indiana, and in turn her will 
was also probated In said court, and af terwards, to-wit, October 19, 1854, par- 
tition was had in the coinmon pleas court of said county, in an action duly 
brought therein, and said land has passed by will, deeds, and decrees of court, 
ail under and pursuant to the laws of Indiana, to its présent owners, against 
whom the défendant is prosecuting his suit in the superior courts of said 
county. "And the défendant dénies that Eichardville, or any of his devisees, 
grantees, successors, or assigna, ever used or occupied said lands, or any part 
thereof, as members of the Miami Nation of Indians, or that the government 
has ever recognized or treated with any of said heirs or devisees of said Richard- 
ville as members of said Miami Nation, and dénies that there is now any such 
nation or tribe recognized by the United States; and says that said Richard- 
ville was allowed to remain in the state of Indiana on account of his âge and 
infirmities,and that from that time to his death no relations, ofQcial or other- 
wise, were maintained or kept up between him and the Miami Nation, and 
that his descendants, including the complainant, her parents, and eo-tenants, 
hâve had no connection with that nation, nor hâve they been governed by, 
nor in any way conforraed to, the laws, usages, and oustoms thereof ; but, on 
thecontrary, hâve mingled, associated, and transacted business with the white 
citizens of the state as with each other, appealing to and recognizing, in crim- 
inal as well as in civil affairs, the jurisdiction of said state over tlieir persons 
and property, celebrating their marriages in conformity with the laws and 
usages of the state; that the maie descendants of Richardville hâve, when of 
lawful âge, ail voted at élections, township, county, state, and national, and 
hâve al ways, until about the year 1860, acquiesced in the view that said lands 
were taxable, and prier to that time paid ail taxes assessed thereon." 

The following are relevant treaty provisions : 

By the treaty of St. Mary's, signed October 6, 1818, the Miamis 
ceded to the United States a tract of land near Ft. Wayne, except- 
ing certain portions reserved for the use of the nation ; and by the 
first clause of the third article of the treaty the "United States agrée 
to grant by patent, in fee-simple, to Jean Baptiste Eichardville, prin- 
cipal chief of the Miami Nation of Indians," nine sections, includ- 
ing the three aforesaid, which are described in this wise : "Begin- 
ning about twenty-five rods below his house, on the St. Mary's river 
near Ft. Wayne; thence [westward] at right angles with the course 
of the river, one mile; and from this line and the said river, up the 
stream thereof, for quantity." And by the same article the "United 
States also agrées to grant to each of the following persons, being 
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Miami Indians by birth, and their heirs, the tracts of land hereîn de- 
Bcribed;" and hère foUow the names of 20 or more persons, to whom 
are allotted in the aggregate 40 or more sections of land. By the 
fifth article, the United States agrées to pay to the Miami Nation a 
perpétuai annuity of $15,000, to build for them "one grist-mill and 
one saw-mill at such proper sites as the chiefs of the nation may sé- 
lect, to provide and support one blacksmith and one gunsmith for 
them, to furnish them with such implements of agriculture as the 
proper agent may think necessary, and cause to be delivered annu- 
ally to the nation one hundred and sixfcy bushels of sait." By the 
sixth article, the lands which by the third article the United States 
agreed to grant, except the tracts to be granted to Jean Baptiste 
Kichardville, were never to be transferred by the persons named, or 
their heirs, without the approbation of the président. 7 St. at Large, 
189. 

By the treaty of October 23, 1826, (Id. 300,) the Miamis made a 
f urther cession of territory north and west of the Wabash and Miami 
rivers and of the cession of 1818, excepting certain réservations. 
By the third article of this treaty separate tracts of land are to be 
granted to persons named in a schedule, including John B. Richard- 
ville, to whom is given three and one-half sections, which are not to 
be conveyed without the consent of the président. By this treaty 
the United States, besides other obligations similar to those in the 
former treaty, agrées to "cause to be built a house, not exceeding the 
value of six hundred dollars," for each of nine persons named, in- 
cluding Eichardville, who is one of the signers of the treaty. 

The next treaty of any signifioance hère was made at the Forks of 
the Wabash, October 23, 1834. Id. 458. By the fourth article it is 
agreed that "a patent in fee-simple shall be issued by the président 
to John B. Eichardville, principal chief of the Miami tribe, for a re- 
serve of ten sections made to said tribe by the treaty of 1826;" and, 
by the third article, provision is made for a grant to him and his 
heirs, (he being described hère also as principal chief of the tribe;) 
and, by the fourteenth article, patents in fee-simple are to be issued 
to individuals named, for lands granted to them by the treaties of 
1818 and 1826. Richardville does not appear to hâve signed this 
treaty in its final shape, but did sign the original draft, and the sub- 
séquent articles of agreement for its modification dated July 31, 1837. 

By the treaty of November 6, 1838, (Id. 569,) the nation made an- 
other cession, from which a réservation was made "for the band of 
Me-to-sin-ia," and stipulations were entered into for the removal of 
the tribe beyond the Mississippi river; but by the fourteenth article 
it is provided that "whereas, John B. Eichardville, the principal chief 
of said tribe, is very old and inlirm, and not well able to endure the 
fatigue of a long journey, it is agreed that the United States will pay 
to him and his family the proportion of the annuity of said tribe 
which their number shall indicate to be due them, at Ft. Wayne, 
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wbenever the said tribe shall emîgrate to the conutry to be assigned 
them west as a future résidence." This treaty eontains other pro- 
visions for the Personal benefit of Eichardville, and other members 
of the tribe named in a schedule. The right to sbare in the an- 
nuities agreed to be paid is expressly limited to members of the tribe, 
and such other persons as shall hâve been, by gênerai council, adopted 
into the tribe. This treaty also is signed by Eichardville. 

By the treaty of November 28, 1840, (Id. 682,) the Miami tribe 
eeded to the United States "the residue of the ' Big Eeserve,' " re- 
cited as "being ail of their remaining lands in Indiana;" and in con- 
sidération therefor the United States, besides the provisions for the 
benefit of the tribe and other individuals, agreed that there "be 
granted and reserved to John B. Eichardville, principal chief, seven 
sections of land from the land ceded in the first article of this treaty, 
at such point or points as he may sélect, (not less than one section 
at any point,) to be conveyed to him by patent from the United 
States;" and further stipulated that there be paid to him the sum of 
$25,000. It was also stipulated that the United States should con- 
vey to Me-shin-go-me-sia, son of Me-to-sin-ia, in trust for bis band, 
the tract of land reserved by the second article of the treaty of 1838; 
and that the same provision, made in favor of Eichardville and fam- 
ily in the fourteenth article of that treaty, be granted and extended 
to Me-shin-go-me-sia and his brothers. It is further provided that 
the tribe shall remove to the country assigned them in the west within 
five years from the date of this treaty, and that nothing in this treaty 
is to be construed as impairing former treaty stipulations not altered 
by or coming within the purview of any provision of this treaty. 

By the treaty of June 5, 1854, (10 St. 1099,) the United States 
undertakes to hold and invest for the Miami Indians of Indiana the 
8um of $231,000, and pay them annually 5 per centum interest 
thereon for 25 years, and at the end of that period to pay them the 
principal sum : "provided that no persons other than those embraced 
in the corrected list, agreed upon by the Miamis in the présence of 
the commissioner of Indian affairs in June, 1854, eomprising three 
hundred and two names as Miami Indians of Indiana, and the in- 
crease of the familles of the persons embraced in said corrected list, 
shall be récipients of the payments, annuities, commutation moneys, 
and interest hereby stipulated to be paid to the Miami Indians of In- 
diana, unless other persons shall be added to said list by consent of the 
said Miami Indians of Indiana, obtained in council, according to the 
oustom of the Miami tribe of Indians." Throughout this treaty the 
distinction between the Miamis in the west and the Miamia of Indi- 
ana is kept clear, and the tribal relations of both are recognized as 
still existing, and as expected to continue for at least a quarter of a 
century longer; and, in accordance with this treaty, congress bas 
made annual appropriations out of which the interest and stipulated 
annuities were regularly paid until 1881, when^ the principal sum 
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havîng beeoine due, an appropriation was made for its payment by 
the aot of Maroh 3d, wherein provision is made for the enumeration 
of the persons entitled to receive the fund; the enumeration to be 
based upon "the corrected list" agreed upon in June, 1854, and re- 
ferred to in the treaty of that year. 

By the preamble to the first constitution of Indiana, framed in com- 
pliance with the enabling act of congress, approved April 19, 1816, 
the ordinance of 1787 for the government of the Northwest Territory 
was continued in force. The third article of that ordinance bas this 
clause : 

"The utmost good faith shall always be observed towards the Indians. 
Their lands and pioperty shall never be taken from them without their con- 
sent; and in their property rights and liberty they shall never be invaded or 
disturbed, unless in just and lawful wars authorized by congress; but laws 
founded in justice and humanity shall from time to time be made, for pre- 
venting wrongs being done them, and for preserving peace and friendship 
with them." 

Since 1843, if not from an earlier date, there has been among the 
statutes of this state the provision that "ail lands reserved to or for 
any individual, by any treaty between the United States and any In- 
dian tribe or nation, shall be liable to taxation from the time such 
treaty shall hâve been confirmed." 

Woods, J., (after making the foregoing statement.) The plea fails 
to show that the state court acquired jurisdiction of the person of the 
complainant's mother, and thereby a right to revive the action against 
the complainant. There is therefore no confiict of jurisdiction be- 
tween courts; and, in the other respect suggested, there is no lack of 
jurisdiction in this court, because, plainly, the case présents a fédéral 
question; namely, the question embodied in the third proposition of 
the plea now to be considered. 

In view of the facts recited, resting, as they do, in public treaties 
and acts of congress, of whioh the court takes knowledge, and not- 
withstanding the not very explicit déniais of the plea, it seems clear 
that the complainant's ancestors, from whom she derived title and 
possession of the lands in dispute, were ail Indians of the Miami 
tribe, and never lost their character as such; but, on the contrary, 
remained, in some degree, under the control and guardianship of the 
national government. They hâve lived upon the land secured to 
them by the treaties, as it was contemplated and stipulated they 
should, without loss of the right to share in the common benefits be- 
stowed upon or belonging to the tribe. The natural conséquence, as 
the country became settled, was that they should live among, and 
should avail themselves to some extent of the laws and customs of, 
the whites, as alleged in the plea ; but it by no means foUows that 
they hâve lost the rights incident to their tribal relation and char- 
acter. The décision in the Case of the Kannas Indian$, 5 Wall. 737, 
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as ît seems to me, pnts tbis at rest ; and, if the lands in sait were 
sabject lawfuUy to the assessments for which they 'were sold, it miist 
be, as the défendant contends, because thèse particular lands, besides 
having been patented to Eichardville in fee-simple, were excepted 
from the restriction, imposed by the treaty upon otfaer private grants, 
against conveyance without the approval of the président. Save in 
this particular, I see no ground for distinguishing this case from that 
of the Kansas Indians, unless, indeed, it be for reasons more favor- 
able to the complainant hère. 

It is claimed, however, that the distinction suggested is made and 
established by the décision in the case of Pennock v. Commissionera, 
etc., 103 U. S. 44. That case, however, does not, I think, go so far, 
nor proceed upon ground so narrow. On the contrary, it turns upon 
the interprétation and construction of différent articles of the treaty 
then considered; if, indeed, it may be said there was room for inter- 
prétation. By express terms, the lands allotted or assigned under 
the first five articles of that treaty, in 80-acre lots, to individual mem- 
bers of the tribe, were to be free from taxation, levy, sale, or forfeit- 
ure until otherwise provided bycongress; but by the tenth article, 
relating exclusively to "mixed and half-breeds," or women of the 
whole blood, who had intermarried with white men, tracts of 320 
acres were assigned to each person taking under that article; and it 
is heldthat "thèse parties, byaccepting the grant of the tenth article, 
were excluded from the benefits, and freed from the restrictions, of 
the other articles, except as they were repeated in it." In the tenth 
article there is no répétition of the exemptions from taxation, levy, 
etc., and therefore, quite inevitably, it was heid that land taiien under 
that article by a woman of the whole blood, who had remained with 
her white husband upon the land, though still keeping up relations 
with her tribe, which had removed from the state, was subject to tax- 
ation by the state. The restriction upon conveyance, found in the 
eighteenth article of the treaty, was- held not to apply to lands as- 
signed under the tenth article; and this fact, with others, was noted 
in the opinion as distinguishing the case from that of the Kansas In- 
dians, but there is nothing to warrant an inference that the court 
intended to imply — it certainly did not décide — that land owned in 
fee-simple by an Indian, which otherwise would be exempt from tax- 
ation, will be deem'ed subject to assessment merely because it is free 
from restriction upon the power of aliénation. On the contrary, 
the opinion seems rather to indicate, in its conclusion, that the right 
of exemption from taxation rests on the fact of a continued tribal or- 
ganization in the state, which the United States bas recognized by 
treating with the persons concerned as distinct political communi- 
ties; and, this being so, it is established by the décision in respect 
to the Kansas Indians that the individual members of a tribe may 
enjoy the same immunity, in respect to lands held in severalty, as 
the tribe, in respect to those held in common, though the individua] 
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holdings be not contiguous to the tribal lands or résidence, and 
tbough the owners dwell among the whites, conforming largely to 
their onstoms and laws, to the corresponding neglect of the babits 
and usages of their own people. 

Tbere seems to me to be no reason, speaking generally, why the 
unrestricted right to alienate should make ludian lands taxable which 
otheirwise -would not be; and, looking at the facts of the particular 
case before the court, I think it would be quite unreasonable, if not, 
indeed, absurd, to give to that fact controUing significance. Eich- 
ardville was the principal chief of his tribe, entitled to distinction as 
such, and in every treaty made during his life this fact reçoives sub- 
stantial and conspicuous récognition. In the treaty of 1818 an es- 
pecial acknowledgment of bis rank was given by excepting the lands 
which were to be patented to him from the limitation declared in re- 
spect to the lands which were reserved for or to be conveyed to other 
individaal Indians. That this was meant, in part, as a personal 
concession and honor to Eichardville as principal chief — quite incon- 
sistent with the idea that thereby the lands became at once subject 
to taxation and the like civilized servitudes — was so évident and well 
understood that, if any suggestion to the contrary was ever made, it 
was not acted upon during Eichardville's life, nor for more than a 
décade af ter his death. Conceded, therefore, as I think it must be, 
that, wbile in possession of the principal chief of the tribe, the land 
was exempt from assessment, it must be held to bave remained so in 
the possession of his dévisses and descendants, members of the tribe, 
so long as they continued to hold, and were recognized by the United 
Btates as holding, that relation ; and this, as we bave seen, was done 
until after the sale for taxes under whicb the défendant asserts his 
claim. Indeed, without proof or averment to the contrary, it may be 
presumed that upon the "corrected list" referred to in the treaty of 
1854 appear the names of complainant's aneestors who survived that 
date; and her own name, if not of the original number, it may be 
supposed, was added afterwards. But wbether this was so or not, 
and whether or not she is an Indian, or, as the défendant asserts, is 
bound by the status of her father, rather than that of her mother, 
and is therefore a citizen by birth, it is immaterial to inquire; be- 
cause, if the tax levies were unlawful as against the mother, the 
daughter and heir, though berself a citizen, and entitled in her own 
right to no immunity from taxation, may hâve the sale annuUed. 

It is to be observed that the cases decided by the suprême court 
had référence to lands in the state of Kansas, and were therefore in 
no sensé affected by, and throw no direct light upon, the proper 
application, to a like question, of the ordinance of 1787 in territory 
where it bas force. But the décisions do afford some aid in this 
direction, because in respect to one of the tribes of the Kansas In- 
dians tbere was a treaty stipulation that their lands should not be 
Labié to "levy, sale, exécution, or forfeiture;" and this was held "to 
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prevent a levy and sale by officers of the state for taxes, as well as a 
levy and sale under judicial proceediugs;" reversing, in this respect, 
the décision of the suprême court of Kansas, and foïlowing, or rather 
applying, the rule declared by Chief Justice Marshall in Worcester 
V. Georgia, 6 Pet. 581, where he says: 

"The language used in treaties with the Indians should never be construed 
to their préjudice. If words be made use of which are susceptible of a more 
extended meaning than their plain import as connected with the ténor of the 
treaty, they should be considered as used only in the latter sensé." 

By the same rule of construction, the words of the ordinance, "The 
utmost good f aith shall always be observed towards the Indians ; their 
lands and property shall never be taken from them without their 
consent," — clearly exclude any reasonable pretense of right in the 
state to sell or forfeit the lands of Indians for non-payment of taxes. 
That the ordinance bas this force was distinctly recognized by the 
suprême court of Indiana in the case of Me-sking-go-me-sia v. State, 36 
Ind. 310, wherein it was held that the lands patented to Me-shing-go- 
me-sia in trust for the band of Me-to-sin-ia, in conformity with the 
treaties of 1838 and 1840, supra, were not taxable. 

Eeference bas been made by the défendant, in this connection, to 
the déclaration found in Langford \. Monteith, 102 U. S. 147, to the 
effect that, without some clause or language to the contrary in a 
treaty with Indians with respect to a réservation within the exterior 
limits of a territory, (Idaho,) "the lands held by them are a part of 
the territory, and subject to its jurisdiction, so that process may run 
there, however the Indians themselves may be exempt from that ju- 
risdiction." The italicized clause, it must be observed, qualifies the 
en tire proposition; and so, doubtless, it bas always been compétent 
for Indiana to send its officers, with process, criminal or civil, into 
the réservations and lands-of the Miamis within its borders, whether 
held by the tribe or by individuals, and, possibly, to exercise police 
powers over the Indians themselves to some extent. This much, it 
would seem, is within the scope of the last clause of the third article 
of the ordinance of 1787, already quoted, (see Ooodell v. Jackson, 20 
Johns, 715; IJtah é N. liy. Co. v. Fisher, 116 U. S. 28 ; S. C. 6 Sup. 
et. Eep. 246 ;) but quite différent, and by no means necessarily im- 
plied, would be the right to levy taxes, or to impose other pecuniary 
burdens, which might work a forfeiture or affect substantially the In- 
dian right of exclusive and free enjoyment. 

Besides the décisions referred to, the défendant bas cited, in sup- 
port of bis positions, the foïlowing : Pka-o-wah-ash-kum v. Sorin, 8 
Fed. Eep. 740; Lowry v. Weaver, 4 McLean, 82; Swope v. Purdy, 1 
Dill. 349; Hilgers v. Quinney, 51 Wis. 62; 8, C. 8 N. W. Eep. 17; 
Quinney v. Stockbridge, 33 Wis. 505; Commissioners, etc., v. Pennock, 
18 Kan. 579, and earlier cases of that state; Frederickson v. Fowler, 
6 Blackf. 409; State v. Commissioners, etc., 63 Ind. 497. But, in so 
far as they are consistent with the décisions of the fédéral suprême 
v.28F.no.9— 32 
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court, thèse cases are broadly distingnishable from the one ander 
considération. 

For instance, the décision in Hilgers v. Quinney is placed explio- 
itly on the ground that the Indian who claimed exemption from tax- 
ation had become, and had been recognized as, a citizen of the state 
by both the state and fédéral governments, — so recognized by the state 
in the very statute which required the levying of the disputed taxes. 

In Gondell v. Jackson, supra, at page 723, Chancellor Kent says : 

"The government of the United States had, in the earliest and purestdays 
of the republic, watched with great anxiety over the property of the Indians 
intrusted to their care. It must hâve been immaterial from what source the 
property proceeded, and whether it was owned by tribes or fatnilies or indi- 
viduals. If it was Indian property in land, it had a right to protection from 
us as against our own people." 

And much clearer and stronger is the proposition when applied to 
this case, where the land was not obtained by purchase, had never 
belonged to the -whites, but had been set ofif to the chief by bis tribe 
as bis own; and, tbough afterwards ceded to the national govern- 
ment, it was done by a treaty which bound the United States to make 
reconveyance ; so that, if this temporary lodgment of tbe naked légal 
title in the United States originated in any other design and consid- 
ération than mère formality and convenience, it would seem ration- 
ally to bave been for the purpose of pledging the good faith and au- 
thority of tbe government to the protection of the grantee and bis 
descendants in the ownership so grauted and confirmed. If it had 
been intended that the Miamia permitted to remain in Indiana should, 
by remaining, become oitizens and subject to the jurisdiction of the 
state, that intention would bave been expressed in some of the treaties, 
as in similar cases it was done in treaties with other tribea. 

In the case oî Elk v.Wilkins, 112 U.S. 100, S.C.5 Sup. Ct. Eep. 
él, the suprême court said: 

"Tlie alien and dépendent condition of the members of the Indian tribes 
eould not be put ofE at their own will, without the action or assent of the 
United States. They were never deemed citizens of the United States, ex- 
cept underexplicit provisions of treaty or statute to that eflect, either declar- 
ing a certain tribe, or such members of it as chose to remain behind on the 
removal of the tribe westward, to be citizens, or authorizing individuals of 
partioular tribes to become citizens on application to a court of the United 
States for naturalization, and satisfactory proof of fltness for civilized life; 
for examples of which see treaties in 1817 and 1835 with the Cherokees, and 
in 1820, 1825, 1830, with the Choctaws, (7 St. 159, 213, 236, 335, 483, 488; 
Wilson V. Wall, 6 Wall. 83; Opinion of Atty. Gen. Taney, 2 Op. Attvs. Gen. 
U. S. 462;) in 1855 with the Wyandotts, (10 St. 1159; Karrahoo v. Âdams, 1 
Dill. 344, 346; Gray v. Coffman, 3 Dill. 393; HiGks v. Butriok, 3 Dill. 413;) 
in 1861, and in Mareh, 1866, with the Pottawatomies, (12 St. 1192; 14 St. 
763;) in 1862 with the Ottawas (12 St. 1237) and the Kickapoos, (13 St. 624;) 
and acts of congress of Mareh 3, 1839, (chapter 83, § 7,) concerning the 
Brotherton Indians; and of Mareh 3, 1843, (chapter 101, § 7,) August 6, 1846, 
(chapter 85.) and Mareh 3, 1865, (chapter 127, § 4.) concerning the Stock- 
bridge Indians, (5 St. 351, 647 ; 9 St. 55; 13 St. 562.) See, also, treaties with 
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the Stoctbridge Indîans in 1848 and 1856, (9 St. 955; 11 St. 667; 7 Op. Attyat 
Gen. U. 8. 746.)" 

It seems clear from this qnotation that if the maie descendants of 
Eichardville hâve been voting, they hâve done it without right; and, in 
any view, their acts and their statm probably can hâve little or no 
bearing upon the rights of complainant and of those from whom she 
obtained title. 

In Given v. Wright, 117 U. S. 648, S. C. 6 Sup. Ct. Eep. 907, it is 
held that a long acqaiescence in the imposition of taxes may raise a 
presumption of a surrender of the privilège of exemption. 

Perhaps, by answer, the défendant may be able to show that, at 
some time before the assessment of some or ail of the taxes in ques- 
tion, the Indian right of immunity from taxation ceased. The plea, 
if not open to the charge of duplicity and multifariousness, I am con- 
vineed f ails short of showing any défense to the bill, and is theref ore 
overruled. 

Justice Harlan bas expressed hîs concurrence in the foUowing 
letter : 

"Winchester, Va., August 14, 1886. 

"Dear Jitdge: I hâve carefuHy examined your opinion in the Indian 
Case, and also tlie brief of counsel for the défendant. Upon the facts stated, 
including the provisions of the several treaties to which you refer, your con- 
clusion seems to be sound. While theae Indians, according to the plea, hâve 
exercised some rights that belong to State citizenship, the papers sent to me 
do not show that the United States had, prior to the tax sales in question, 
surrendered eontrol over them as Indians, and as, in fact, a part of the tribe 
to which they originally belonged. It does not seem to hâve been the object 
of any of the treaties to separate them, for every purpose, from their tribe, 
and abandon them to the absolute eontrol of the state in which they were 
perraitted to remain. On the contrary, the relations between them and the 
United States, at the time of the tax sales, seem to hâve been such that the 
government could hâve compelled them to join their tribe wherever it then 
■was. It was compétent for the United States to retain eontrol equally over 
those who went to t!ie west, and those who, for spécial reasons, were per- 
mitted to remain in Indiana. 

"It seems to me that you correctly interpret the décisions of our court, and 
that there is no escape from the conclusion reached by you. Thèse lands 
ought now to be sub^jected to taxation, but the way should be opened by lég- 
islation upon the part of congress. 

"The answer, as you suggest, may show a state of factsthat will justify 
or sustain the claim of taxability; but, upon the présent showing, the plea 
should not be allowed. * * * 

"Tours, truly, John M. Harlan. 

"To Hon. W. A. Woods." 
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SVABODA 77. ChENBT. 

Damon V. Chenet. 
{Oireuit Court, B. Nehraska. August 37, 1886.) 

Specifio Pbbfobmancb — Foiïf'eitube of Rbal-Estate Contbact — Prompt 
Patment — Peomissory Notes. 

Where it was stipulated in a contract for the conveyance of real estate that 
annual payments were to be made by certain promissory notes at a given 
time and place, and, in case the payment waa not made punctually, the con- 
tract should ise void, and ail rights previously acquired cease, Jield, in an ac- 
tion to compel the spécifie performance of the contract, that where one of 
the said notes was not paid on the exact day due, it would not work a for- 
felture of the contract; the évidence showing that the maker of the note had 
previously called at the place agreed upon for the purpose of paying, but had 
not found the notes there, and that former payment of other notes had been 
accepted a few days after they became due, and also that the payée retained 
possession for nearly a year after the alleged forfeiture of ail the negotiable 
notes given for future p'aymenta. 

In Equity. 

T. Appelgate dt Son, for complainant. 

J. L. Webster, for défendant. 

Brewer, J. This ia an action by plaintiflE to compel the spécifie 
performance of a contract for the conveyance of real estate. The 
material parts of the contract are as follows : 

"The sum agreed upon for the possession, use, occupancy, and control of 
said land Is $73.60 yearly, which is represented and included in the notes 
executed by said second party, described herein, and also the whole amount 
of taxes that are or may be assessed against said land. ïhe purchase priée 
of said land is flve hundred and sixty dollars, of which payment has been 
made of one hundred dollars at the exécution of this contract. The balance 
is to be paid without notice or demand therefor, in ten annual payments, at 
times specifled in twenty certain promissory notes of even date herewith, 
signed by Augusta A. McKee, payable to the order of P. O. Cheney; one note 
being for forty-six dollars, due one year after date; one note being for forty- 
six dollars, due two years after date; one note being for forty-six dollars, due 
three years after date; and seven other notes for forty-six dollars each, due 
in four, flve, six, seven, eight, nine, and ten years after date, — which ten are 
the principal notes; the other ten being the yearly interest, viz. : first note, 
$27.60; second note, $24.84; third note, $22.08; fourth note, $19.32; flfth 
note, $16.56; sixth note, $13.80; seventh note, $11.04; eighth note, $8.28; 
ninth note, $5.52; tenth note, $2.76, — due consecutively in one, two, three, 
four, flve, six, seven, eight, nine, and ten years after date; ail payable at the 
office of liussell & Holmes, Tecuraseh, without interest before due, and with 
ten per cent, per annum after maturity. And the said second party, in con- 
sidération of the promises, hereby agrées to make punctual payment of the 
above sums of principal and interest, as each of thesamerespectivelybecomes 
due, and will also seasonably and regularly pay ail the taxes and assessments 
against said land. In case the second party, her légal représentatives or as- 
signs. shall pay the several sums of money aforesaid, punctually and at times 
above limited, and shall strictly perform ail and singular the agreements and 
stipulations aforesaid, after their true ténor and intent, then the said first 
party covenant and agrée to make and exécute unto the said second party. 
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'ler heirs or assigna, npon request and the surrender of this contract, a deed 
conveying said land in fee-simple, witii the ordinary covenanta of warranty; 
reserving and excepting the right of way tliat may be demanded for public 
use for railways or comrnon roads. And it is hereby agreed and covenanted 
by the parties liereto that time and punstuality are material and essential 
ingrédients in this contract. And in case the second party shall fail to pay 
the taxes, or if the land shall be sold for taxes, or if said second party shall 
fail to make the payments of money for principal or interest, or to ms^e im- 
proveœents as herein agreed, upon the terms and at the times herein limited, 
and to perform and complète ail and each of the payments, agreements, and 
stipulations lierein mentioned, strictly and literally, without any failure or 
default, then this contract, so far as itmay bind said flrst party, shall become 
null and void, and ail the rights and interests hereby created or then existing 
in favor of the said second party or derived from her shall utterly cease and 
détermine, and the right of possession and ail équitable and légal interests 
in the premises hereby contracted shall revert to and revest in said flrst party 
without any déclaration of forfeiture or any act of re-entry or any other act 
of said party to be performed, and withoufc any right of said second party of 
réclamation or compensation for moneys paid or services performed. And 
in case of the forfeiture or annulling of this contract, the said second party 
shall still be bound and liable to pay ail taxes then due or assessed against 
said land, also ail installments of principal or interest that may then be due 
on this contract, to be regarded and considered as rent for the use of said land. 
Also no iixture or improvements, temporary or permanent, shall be removed 
froni said land. And the said flrst party shall hâve the right, immediately 
upon failure of the second party to comply with the stipulation herein, to 
enter upon the land aforesaid, and take immédiate possession thereof, to- 
gether with ail the fixtures, privilèges, and appurtenances thereon or in any- 
wise thereunto belonging or appertaining. And the said second party hereby 
covenants and agrées to surrender unto the said flrst party, or his order, or 
his assigns, the said land and appurtenances without delay or hinderance. 
And no court shall relieve the said second party from a failure to comply 
strictly and literally with this contract. 

"It is further agreed and understood that wlienever one-half of the pur- 
chase priée mentioned shall be paid, with ail accrued interest and taxes, the 
said flrst party shall exécute the deed as herein contracted for, and take notes 
and a mortgage for the remaining payments, which shall run the unexpired 
lime as herein flxed. No modification or change of this contract can be 
made except by entry hereon in writing, signed by both parties. An over- 
sight or omission of the flrst party to take notice of any default of the second 
party shall not be deemed a waiver of their right so to do at any time, and 
it is further stipulated that no assignment of the premises or of this contract 
shall be valid, unless with the written consent of said flrst party, and by in- 
dorsement of the assignment hereon. Time is hereby declared by the parties 
hereto to be the essence of this contract, and a failure on the part of the 
second party to make the payments mentioned, to do and perform ail the 
covenants, to comply with ail the agreements herein expressed and by him 
agreed to be performed strictly according to the terms, boundaries, and limits 
ot time herein mentioned, or either or any of them, fully and completely, 
shall immediately work a forfeiture of ail the rights and interests and claims 
of the said party of the second part, in and to the lands herein mentioned, 
and every part thereof, together with ail the crops thereon. And in case of 
forfeiture, the said second party binds liimself and représentatives to give up 
immédiate possession of ail said tract of land, whenever a demand is made 
therefor by the said party of the flrst part, or their légal représentatives. 
And upon the n'>u-performance of the covenants herein mentioned, or a fail- 
ure to make the payments as herein specifled, or any of them, at the time 
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pfomlsed, ail the rights and privilèges provided in thls contract, given to sald 
second party the right to purchase the land mentioned, Bhall immedlately 
terminate,and hereafter his rights thereunder shall be the rights of a tenant, 
and he shall hold the land under this contract as a lease, and he shall bé 
liable and subjeot as a tenant under the statute regulating the relations be- 
tween landlord and tenant, and the flrst party may enforce the provisions of 
this contract, and also recover possession o£ the land, with ail the flxtures, 
privilèges, crops, and appurtenances thereon, as if the same was held by 
forcible detainer." 

The défense is that by its terms time is made of the essence of the 
contract, and that complainant did not pay or offer to pay on the very 
day the note due in 1883 became due. The facts are thèse: 

The contract was made on August 24, 1880. The four notes for principal and 
interest due in 1881 and 1882 vvere left at the bank of Russell & Holmes, the 
place of payment named in them; were paid, though not for afew days after 
they became due; and the money thus paid thereon was accepted by the de- 
fendant without objection or comment. The complainant testifles that about 
the time the 1883 notes became due he went two or three times to the bank 
with the money to pay them, but the notes were not there, and he did not leave 
the money with the bank. William Merril, a clerk of défendant, testifles 
that he came from Illinois with thèse notes, and on August 24th called at the 
bank for the money, and was told by the party in attendance that there was 
no money there with which to pay them, and thereupon he returnéd the notes 
to the défendant. The défendant testifles that immediately on the return of 
thèse notes, and on the twenty-seventh dayof August, 1883, he wrote to the 
complainant notifying him that by reason of his default in payraent the con- 
tract of sale was at an end, and that he held the purchase notes subject to com- 
plainant's order, and was ready to return them whenever he asked for them. 
Tlie complainant testifles that he never reueived any such letter. On June 
17, 1884, défendant wrote a letter to complainant inclosing the 16 unpaid 
purchase notes. In it he uses this language: "As you know, the contract 
of sale became nuU and void, was teruiinated and ended, by your failure to 
comply with its terms." On December 15, 1883, the complainant depositedin 
the bank the money for the notes due in August, 1883, notice of which was 
immediately given to the défendant, and also on August 12, 1884, he made a 
like deposit for the 1884 notes, and on August 15, 1885, for the 1885 notes. He 
also paid the taxes foi 1881, 1882, 1888, and 1884. He has made about $400 
worth of improvements on the land, a part though not a large part of which 
(vas made between August, 1883, and June, 1884. 

Now, as I said, the défendant pleads that time is of the essence of 
this contract, and that complainant did not pay or offer to pay the 
1883 notes on the day they became due, whereby he lost ail rights 
of purchase. His counsel hâve filed an elaborate brief, citing and 
quoting from many authorities to show that courts both of equity and 
law respect and enforce those stipulations of a contract making time 
a matter of substance equally with otber stipulations, and do not 
disregard or ignore them because of their severity and harshness. 
Courts do not make contracts for parties, but enforce the contracts 
as they make them. I agrée with this as a statement of the gênerai 
rule of law, and I had occasion in the case of Bailroad Co. v. Brickley, 
21 Kan. 275, to express at some length my own views, as well as 
tbose of that entire court, upon this question. But the question that 
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arises in tbis as in most cases of a Mndred nature is whether ihe dé- 
fendant bas so condacted himself as to be entitled to însist on thd 
enforcement of sucb a stringent stipulation. Sometimes it ia équi- 
table to enforce thèse stringent provisions as to time, and sometime? 
it ia very inéquitable; and it must be borne in mind that tbis action 
is pending in a court of equity. It was équitable in the case of Rail- 
road Co. v. Brickley, supra, and in many of the cases cited by coun- 
sel, but it would be grossly inéquitable in tbe case at bar. The de- 
fendant bas already received nearly two-fifths of tbe purchase price 
of the land, and now, trithout offering to return a dollar, seeks to 
avoid the contracfc of sale, and recover the land, nearly doubled in 
value by tbe labor and money of the complainant. Four cases, in 
wbich tbis same défendant was party défendant, and in wbich was 
precisely the same kind of contract, and a similar effort on the part 
of the défendant, bave been presented to tbe suprême court of this 
state, and in each of them by that able court the plaintiff was ad- 
]udged entitled to a deoree. Wagner v. Cheney, 16 Neb. 202; S. C. 
20 N. W. Eep. 222; Robinson v. Cheney, 17 Neb. 673; S. 0. 24 N. 
W. Eep. 378; Paulman v. Cheney, 18 Neb, 392; S. C. 25 N. W. Eep. 
495; BaUard v. Cheney, 26 N. W. Eep. 587. 

This case and anotber between Damon and tbe same défendant 
were originally commenced in the state court, and by tbe défendant 
removed to this. And counsel, in their brief, advise me, by way of 
apology for its length and the number of citations, that they hâve 
several more cases pending in this court in which a similar question 
is presented and wbich may be affected by this décision. Of course 
tbese facts compel a careful examination. If there are many cases 
and many parties to be affected, it is specially important that the 
décision be in barmony with law and justice. And wben a party, 
after repeated adverse décisions in the state tribunals, removes sub- 
séquent cases to the fédéral courts, there is at least an implied asser- 
tion that be, a non-resident, bas not received a due considération of his 
claims in tbe local forum. This is a court of equity. Equity takes 
no delight in a forfeiture. The claim of défendant is, as I bave said, 
grossly inéquitable; and if, in removing from a state to a fédéral 
court, he supposes be bas corne to a tribunal less keenly alive to the 
demands of equity and good conscience, be is greatly mistaken. 

Where a contract is wbolly executory there is little inequity in re- 
fusing spécifie performance to bim wbo bas either forgotten or neg- 
lected tbe exact hour. By his own lâches be bas simply lost tbe benefit 
of a good bargain. But where there bas been, as in this case, part 
performance, and aforfeiture of ail that bas been paid and done is in- 
sisted upon, a court of equity instinctively turns to the party insist- 
ing upon the forfeiture, and inquires wbether his conductfails in the 
sligbtest degree. And in this it is not limited to the mère letter of 
tbe contract. There are often nnwritten obligations which if disre- 
garded justify a refusai of the claim of forfeiture. And the more in- 
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équitable the demand, tbe grosser tbe wrong in insisting upon a for- 
feiture; tbe more closely will a court scrutinize the conduct, and 
tbe smaller tbe departure from written or unwritten obligations which 
will be deemed sufficient to justify a refusai of the forfeiture. Now, 
the défendant left tbe first four notes witb the bank, and accepted 
witbout objection or comment payment made a few days late. Sucb 
conduct would naturally lead tbe complainant to suppose that subse- 
quently tbe bank would receive tbe notes, it being named as the place 
of payment, and tbat a few days' delay wonld not be seized upon as 
the basis of a claim of forfeiture. He might well be lured into the 
belief tbat he was dealing witb an honorable man. Payment of the 
premium on the day is made a condition of keeping insurance poli- 
cies alive. But not a few cases bave arisen 'in which the courts 
bave beld that a habit of receiving payments a few days tbereafter, 
or of giving notice to the insured in ample time, was sufficient to jus- 
tify a refusai to enforce a forfeiture. I am aware that défendant 
claims tbat he bas guarded against this by the clause he had put in 
the contract that a failure to insist upon forfeiture after one default 
sbould not prevent him from like insistence upoû subséquent default. 
Perhaps this is technically true; at least I do not rest my judgment 
upon this alone, and yet it is worthy of notice. After tbe default 
had occtirred, if défendant intended to insist upon a forfeiture, it was 
bis iniperative duty to return at once tbe unpaid purchase notes to 
complainant. Yet he held them for nearly a year. Thèse were 
negotiable promissory notes, not yet due. Transferred to a bonafide 
holder, tbey became obligations which the maker could not avoid or 
defeat by évidence that the contract had been set aside even by mut- 
ual consent. It is true, as counsel for défendant claim in their 
brief, tbat nothing is said in the contract about returning the unpaid 
notes, and it is true that défendant testifies that be wrote to com- 
plainant tbat he could bave them if he wanted. But the obligation 
to ask was not upon complainant; tbe duty to return was upon de- 
fendant. If he was not going to comply witb bis contract of sale, he 
had no right to retain that which was given for the purchase. He 
could not occupy a double and conflicting attitude. If he was going 
to be no longer a vendor, he must place the complainant beyond ex- 
posure to the obligations of a purchaser. When he fails to do this, 
and before return of the notes tbe money therefor is deposited in the 
place hamed for their payment, be bas waived bis right of forfeiture. 
It is true this is a mère technicality, and that often equity will con- 
sider that as done which ought to be done and which is in fact done 
before any injury bas resulted. But it is no more à technicality 
than that which défendant is insisting upon, and it is a technicality 
in the interests of equity and fair dealing. It gives to the défendant 
the money which he contracted to sell bis land for, principal and in- 
terest, and it secures to complainant tbe land which be bas partially 
paid for and largely improved. 
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I hold, therefore, that défendant is estopped by his conduct fronl 
insisting upon a forfeiture, and that complainaut is entitled to a de* 
crée as prayed for. 

The case of Damon v. Same Défendant is substantially like this, 
and the same decree will be entered in it. 



Oeegon Et. Co., Limited, r. Oregon Ey. & Nav. Co. (Four Cases. 
Nos. 1,120, 1,143, 1,178, 1,179.) 

(Circuit Court, D. Oregon. September 13, 1886.) 

1. BURDEN OF PrOOF. 

The complaint stated that a lease was executed by the ofBcers of the de- 
fendant corporation in pursuance of a resolution duly passed by its board of 
directors. The answer admitted the exécution of the lease under the corpo- 
rate seal, but alleged that the meeting at which the resolution was passed au- 
thorizing such exécution was held without a quorum. The reply denied 
knowledge or information concerning the want of a quorum sufflcient to f orm 
a belief . Held, that the burden of proof is on the défendant. 
8. Ratification of Leabe. 

A corporation, like a natural person, may ratîfy any act which it can per- 
form; and the entry into the possession of a leased road in pursuance of a 
lease executed by its offlcers without due authority, and operating the same 
and paying the rent therefor, as reserved in said lease, is ample évidence of 
the ratification thereof. 

8. ESTOPPEL— JUDGMENT BT DepAULT. 

A judgment for want of an answer to a complaint is a conclusive détermi- 
nation between the parties to the action of every matter well pleaded therein, 
and necessary to such judgment. 
4. Distinct Demands. 

A daim for a semi-annual installment of rent, arising on a covenant in a 
lease of a railway for 96 years, is a separate and distinct demand from a claim 
for a semi-annual installment of money, due under another covenant in said 
lease, and appropriated thereby to the payment of the expense of maintain- 
ing the corporate organization of the lessor. 

Actions to Eecover Installments of Expense Money and Eents. 
Earl G. Bronaugh and John W. Whalley, for plaintiff. 
Charles B. BelUnger, for défendant. 

Deady, J. Thèse cases were before this court on April 16th, on 
(1) motions to strike out portions of the answers; (2) demurrers to 
80 mucb of the answers as controverted or denied the corporate exist- 
ence of the plaintiff, and its right to hâve and exercise the powers and 
privilèges claimed by it, and the power of the défendant to take and 
hâve a lease of the plaintifif's road; and (3) demurrers to the second 
and third replies to the spécial défense in the answers of the illegality 
of the meeting of the directors, at which the resolution authorizing 
the exécution of thelease was passed, — when the demurrers to the re- 
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plies were overruled, and the motion and demurrerS to the answets 
■weire so far allowed (27 Fed. Eep. 277) as left the cases for trial on 
tbe issues of f act arising on the several replies to the spécial défense : 
(1) denying uny knowledge or information thereof sufficient toform a 
belief; (2) a ratification of the lease by the défendant; and (3) two 
prior adjudications of the question of the validity and binding force 
and effect of the lease; and the issues made by the replies in Nos. 
1,120 and 1,143 to the spécial défense of a recovery in a former ac- 
tion on the same cause of action, den5'ing the same. 

On May 17th the cases were heard by the court without a jury, and 
aubmitted for décision. 

Briefly stated, the first spécial défense is as follows : The alleged 
lease was not executed by the authority of the defendant's board of 
directors, for that, at and before the date thereof, — August 1, 1881, — 
said board consisted of eleven persons, four of whom "assumed to 
hold a spécial meeting of said board," -whereat the resolution author- 
izing the exécution of said lease was passed; that thereafter the prés- 
ident of the defendant's board of directors signed its name to said 
lease, and the assistant secretary thereof affixed its corporate seal 
thereto; and that none of the members of said board had notice of 
Buch meeting, which was not a regular or stated one. 

It is not alleged, in terms, in this défense, that this meeting was 
illégal or unauthorized, or that it was without the power to pass the 
résolution in question. But on the argument it was assumed that 
such was the case without question, under the corporation act of the 
state. This act provides (Laws Or. 526, 527, §§ 9, 11) that the pow- 
ers of a Corporation "are exercised" by the directors, and that "the 
powers vested in the directors may be exercised by a majority of 
them; and any less number may constitute a quorum at ail regular 
or stated meetings authorized by the by-laws of the corporation, in 
ail cases when either the directors or incorporators shall hâve filed 
with the secretary of state and county clerk a written statement des- 
ignating such less number sufiBcient to form a quorum." 

The facts alleged in this défense are controverted by the déniai of 
the plaintifif. No évidence was offered on the matter by either party, 
each contending that the burden of proof is on the other. In my 
judgment, the burden of proof in this respect ison the défendant. It 
affirms a particular state of facts, which, if true, overcome the prima 
facie case made by the admission of the exécution of the writing by 
its président and secretary, under its corporate seal. The issue is 
found for the plaintiff. 

The évidence in support of the reply of ratification is full and con- 
vincing, and leaves no room for doubt. Among other things, it ap- 
pears that on October 3, 1881, the manager of the défendant issued 
and circulated the foUowing printed circular : 

"The railroad and flxtures of the Oregonian Railway Company, Limited, 
having been turned over to the Oregon Railway & Navigation Company, 
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under the lense, J. M. Pillmore, superintendent, and offlcers and empl07e8 
Bubordinate tô him, will retain their présent positions until f urther noticei 
and report to the undersigned. G. H. Pbescott, Manager." 

On October 1, 1882, the président of the defendant'8 board of dî» 
rectors made his third annual report to the stockholders of the cor- 
poration for the year ending Jane 30, 1882. This report was pub- 
lished in pamphlet form, together with an appendix, signed by the 
vice-président and secretary of the board, and geuerally circulated 
among the stockholders; and on October 1, 1883, a similar report 
and appendix for the year ending June 30, 1883, was made, pub- 
lished, and circulated in like manner. In botb thèse reports the 
mileage operated by the défendant during the year by rail and water 
is given, and the road of the plaintiff is mentioned under the head of 
"leased lines." In the accounts given of the receipts and disburse- 
ments of the défendant in the appendices, the earnings and expenses 
of this road are stated, and the rent paid for the same, the amount 
being $112,760.40 in 1882, and $146,429.28 in 1883. Annexed to 
the report of 1883 is a map of the defendant's "system, its branches, 
and allied lines," on which the plaintifif's road is represented in blue, 
as a part of the "Oregon Eailway& Navigation Company's lines." 

On May 1, 1882, at a regular meeting of the defendant's board 
of directors, the purchase of the warehouses on the line of the plain- 
tiff's road, from the Oregonian Warehouse Company, was authorized, 
and the leasing of the same to James Steele & Co. provided for. 

A corporation, like a natural person, may ratify any act of its 
agent, or any one professing to act by its authority, which it has the 
power to perform. Eurêka Co. v. Bailey Co., 11 Wall. 491 ; Gold 
Min. Co. V. National Bank, 96 U. S. 644; Witt v. Mayor, 5 Eob. (N. 
Y.) 259; Episcopal C, Soc. v. Episcopal Church, 1 Pick. 376; Pacific 
RoUing-mill Co. v. Dayton, S. é G. B. By. Co., 7 Sawy. 67; S. C. 5 
Fed. Eep. 852. 

Eatification takes place when one person adopts a contract made 
for him, or in his name, which is not binding on him because the one 
who made it was not duly authorized to do so. Eatification is a ques- 
tion of fact; and, in the great majority of instances, turns on the 
conduct of the principal in relation to the alleged contract or the sub- 
ject of it, from which his purpose and intention thereabout may be 
reasonably inferred. Story, Ag. §§ 253-260. And, generally, de- 
liberate and repeated acts of the principal, with a knowledge of the 
facts, that are consistent with an intention to adopt the contract, or 
inconsistent with a contrary intention, are sufBcient évidence of rati- 
fication. 

In this case any one of the several acts of the défendant is suffi- 
cient évidence of ratification. In the two years next succeeding the 
lease there were two annual meetings of the stockholders, at each of 
which a board of directors was elected, to whom the fact and results 
of operating this road as a leased one were f uUy reported, without, so 
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far as appears, a question or objection from any one, Indeed, no 
one seems to hâve thought that there was anything that needed rati- 
fying ; and, on the whole case, it does not even now appear that there 
was. The entry into possession of the road, and the payment of rent 
in pursuance of the terms of the lease by the directors, who are the 
corporation, is of itself plenary évidence of ratification of the lease by 
the défendant. This issue must be found for the plaintiff. 

The facts contained in the other two replies to this défense are 
stated fully in 27 Fed. Eep. supra, 281, 282. 

The records of the prior actions hâve been introduced in évidence 
by the plaintiff; and I think they sustain the conclusion of the re- 
plies, that the défendant is, on aceount of judgments therein, estopped 
to allège this défense in this action. 

The judgment set up in the first of thèse replies was given in this 
court in an action between thèse parties commenced on June 28, 
1884, for an installment of rent alleged to be due under the lease of 
May 15, 1884. 22 Fed. Eep. 245. In the amended complaint therein 
it is alleged that the défendant was duly authorized by its "articles 
of incorporation, and by the résolution of its board of directors," to 
exécute said lease. In the third amended answer the défendant dé- 
nies "that it ever had or bas the power or right or franchise to pur- 
chase or lease any railroad in the state of Oregon," and dénies the 
démise of the road to it by the plaintiff; but admits that its prési- 
dent and assistant secretary signed the writing in question, and aËQxed 
thereto its corporate seal; and allèges that neither of saidofficers had 
authority to exécute such writing on behalf of the défendant; and 
that the state of Oregon did not consent to such or any lease of said 
road. To this défense the plaintiff demurred, and on considération 
thereof the court gave judgment for the plaintiff. If the plaintiff 
had gone to trial on this défense, évidence might hâve been given on 
the trial on the question of whether the ofiOicers of the défendant were 
authorized by a resolution of the directors to exécute the lease; and if 
it appeared that the question was submitted to the jury, the jQnding and 
judgment would be conclusive on the point in any subséquent action 
between the parties. But the order or judgment sustaining the de- 
murrer to this défense détermines nothing but what is necessary 
thereto, (Code Civil Proc. Or. § 726,) namely, that under the statute, 
and its articles of incorporation, the défendant had power to take the 
lease. Add to this the admission in the défense that the lease was ex- 
ecuted by the président and secretary of the corporation under its corpo- 
rate seal, and, nothing appearing or being alleged to the contrary, pre- 
Bumably it was lawfully done by the authority of the directors. Bank 
V. Dandridge, 12 Wheat. 70 ; McKeony. Citizens' Ry. Co., 42 Mo. 79. 
And as a matter of fact that was the only question considered by the 
court. This défense, that the resolution was not passed at a légal 
meeting, had not then been mooted. But the final judgment in the 
case was given on the complaint for want of an answer as by default. 
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By this judgment every fact well pleaded in the complaint, and nec- 
eesary to sustain it, was determined according to the statement thereof 
in the complaint. The rule is laid down in Bigelow on Estoppel, 27, 
as foUows: "Judgment by default, like judgment on contest, is con- 
clusive of ail that it actually professes to décide, as determined from 
the pleadings." 

In the case in question, it was alleged in the complaint that the 
officers of the défendant who executed this lease were duly authorized 
to do so by a resolution of its board of directors. This was a mate- 
rial allégation, and an élément of the plaintiff 's right to recover. And 
I think it is not open to f urther controversy between thèse parties, and 
that the défendant cannot now be heard to gainsay it. I do not 
question but that the défendant in tbis or any action subséquent to 
the first one on this lease may controvert this allégation by matter 
in confession and avoidance thereof. But, in my judgment, it is es- 
topped to do so by a direct déniai, or any averment inconsistent with 
the fact that such a resolution was formally passed by defendant's 
board of directors. 

The judgment set up in the third reply was given in this court in 
an action commenced on June 25, 188.5, for three several installments 
of expense money, which the défendant, in and by said lease, cove- 
nanted to pay the plaintifï, in addition to the rental, on May 15 and 
November 11, 1884, and May 15, 1885, for the purpose of enabling 
it "to keep up its corporate organization, and to pay its ofEcers and 
office expansés." On July 21st, the défendant answered the com- 
plaint, alleging that on March 18th the plaintiff had commenced two 
actions, and on June 11, 1885, a third one, for the three semi-annual 
installments of rent falling due under said lease at corresponding pe- 
riods with the installments of expense money sued for in the action, 
and that said actions were still pending. To this answer there was 
a demurrer, which, being overruled, judgment was given for the plain- 
tiff, for the Bum sued for, as by default. 23 Fed. Eep. 232. The 
only question determined on the demurrer is that the pendeney of the 
prior actions for rent was not a bar to the one for the expense money; 
but the final judgment for want of an answer determined whatever 
was necessary to eustain the same, including, in my judgment, the 
allégation that the lease was executed by the defendant's président 
and seoretary in pursuance of a resolution duly passed by its board 
of directors. 

The case of Cromwell v. County of Sac, 94 U. S. 351, is eited by 
counsel for défendant in support of the proposition that a judgment 
by default is only an admission for the purposes of the case, and is 
not conclusive of any matter in another action on a différent claimor 
demand between the same parties. The point decided in that case 
had no relation to a judgment by default. Briefly it was this : A 
party is not estopped, in an action on interest coupons attached to 
bonds issued by the défendant county, to prove, if necessary, that he 
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aequired the same for value before maturity, becauae in a former ac- 
tion against said countj, on other coupons attacbed to bonds of the 
eame séries, he f ailed to make such proof , and therefore had judg- 
ment against him. The opinion of the court, by Mr. Justice Field, 
is learned and instructive, and considéra the doctrine of estoppel by 
adjudication in varions phases, and at some length. But the reason 
of this particular ruling must be that in the nature of things, and of 
the case, there was no ground for presuming or inferring that the 
plaintiff acquired the coupons sued on in each action at the same 
time and nnder the same circumstances. But a judgment in the 
first action that the bonds were absolutely valid or invalid would hâve 
been conclusive in any subséquent action between the same parties 
on any bond, or its coupons of the same séries or transaction. Bê- 
lait V. Morgan, 7 Wall. 619. In my judgment, the issues arising on 
thèse two replies must be found for the plaintiff. 

I admit the questions involved are not free from difficulty, and 
■what I hâve heretofore characterized as the "conglomerate" style 
of the answer has not made them any less so. And if the binding 
force of the lease was not so clearly established by the évidence on 
the issue of ratification, and rested on the force and effect of thèse 
adjudications alone, I confess I would give judgment for the plaintiff 
with some hésitation. For it may be that an admission, or déter- 
mination, on judgment by default, that the lease was exeouted in pur- 
suance of a resolution passed at a meeting of the defendant's board 
of directors, ought not, and does not, conclude the défendant on the 
question of whether such meeting was a légal one generally, and, if 
80, whether it was qualiûed, under the circumstances, to pass this 
particular resolution; but thinking that everything requisite to the 
legality of the meeting, and its power to pass the resolution, is fairly 
implied and included in the admission or détermination that the of- 
ficers of the défendant were duly authorized to exécute the lease by a 
resolution of its board of directors, I bave concluded otherwise. 

In the second spécial défense contained in the answers in the ac- 
tions numbered 1,120 and 1,143 it is alleged that on July 29, 1885, 
in an action then pending in this court between the parties hereto 
"for the same cause of action as that set forth in the complaint 
herein," judgment was duly given against the défendant herein for 
the sum of |4,028.32, with costs and disbursements amounting to 
$27; which judgment was, in August foUowing, fully satisfied by the 
défendant herein. In the reply thereto the plaintiff dénies that in 
any action whatever between the parties hereto, for the same cause 
of action, any judgment was given against the défendant for $4,028.32, 
or any other sum; and dénies that the plaintiff ever commeneed any 
other action than this against the défendant for the cause of action 
set forth in the complaint herein. The évidence shows that the judg- 
ment mentioned in the défense is the one given in the action already 
referred to, which was commeneed on June 25, 1885, to recover the 
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geVaral înstallments of expense money falling due under the lease on 
May 16 and November 11, 1884, and May 15, 1885. The action 
numbered 1,120 was commenced on March 18, 1885, for an install- 
ment of rent falling due on November 11, 1884, and the one num- 
bered 1,143 on June 11, 1885, for an installment of rent falling due 
on May 15, 1885. 

Prom this statement it appears, in short, that on July 29, 1885, 
when the judgment was obtained in the action for the installmenta 
of expense money, thèse two actions for installments of rent were 
pending; and that they were aiso pending when the former action 
was commenced. If the action in which the judgment was given was 
for the same cause of action as that on which the pending actions 
are brought, such judgment is a bar thereto. 

In Hughes v. Dundee Mortgage Trust Investment Oo., 26 Fed. 
Eep. 831, this court held that a claim by an attorney for services to 
a loan company, as its regular attorney during a period of years, 
constituted but one cause of action, and that a recovery in an action 
for part of the claim was a bar to an action for the remainder. In 
the course of the opinion of the court (26 Fed. Eep. 833) it was said: 

"The défense is not an estoppel, but a bar, founded on a rule of public pol- 
icy as just and expédient as tlie statute of limitations. This rule déclares 
that no one ought to be twice vexed for the same cause, — nemo débet bis 
vexari pro eadem causa. It assumes that it is better that a plaintifE who 
wantonly or negligently splits a claim into parts for the purpose of suit 
should lose one of them, than that the adverse party should be needlessly 
harassed by litigating, in détail, matters that eould and should hâve been de- 
termined in one action." 

But it is not always easy to décide whether two or more items or 
claims constitute one or more demands or causes of action; and the 
décisions of the courts, as might be expected, are not harmonious on 
the subject. In some cases the courts hâve undertaken to prescribe 
a test of indivisibility; as that two or more items constitute but one 
demand, if the same évidence is applicable in whole or in part to both, 
or if they ail arise out of one contract or transaction. Taylor v. 
Castle, 42 Cal. 372; Secor v. Sturgis, 16 N. Y. 558. But thèse tests 
hâve not been found satisfactory, and each case must be decided 
largely on its own circumstances. Dulaney v. Payne, 101 111. 332. 

On this point counsel for the défendant cites Reformed P. D. Church 
V. Brown, 64 Barb, 191. This is an extrême case, and the ruling in 
it that where several claims, payable at différent times, arise out of 
the same contract or transaction, ail that are due must be included 
in the same action, and a recovery in an action on any one will bar 
a recovery in a subséquent action on the others, or any of them, bas 
been practically reversed in the court of appeals, in Perry v. Dicher- 
son, 85 N. Y. 345;\in which it was held that, after a recovery in an ac- 
tion for a wrongf ul dismissal of the plaintiff from the def endant's em- 
ploy, the plaintifif might still maintain an action to recover the wages 
earned by him, and due and payable before such wrongful dismissal. 
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In Dulaney v. Payne, 101 111. 325, it was held that a reoovery in 
an action on a stipulation in a promissory note for the payment of in- 
terest on the principal sum therein one year after the note beoame 
due, was not a bar to a subséquent action for said sum. The inter- 
est and the principal were considered distinct demands, arising on 
distinct contracts, and constituting distinct causes of action, which 
the plaintiff might unité in one action or not at his pleasure. 

In Sparhawkv. Wills, 6 Gray, 163, it was held on a bill to redeem 
certain premises mortgaged to secure the payment of a promissory note 
payable "in one year, with interest annually," that the principal debt 
•was not merged in a judgment obtained for one year of such interest, 
after the note became due. KnimAndover Sav. Bank v. Adams, 1 
Allen 28, it was held that a judgment for installments of interest on a 
note, after the same became due, did not bar a subséquent action for 
the principal. 

In Merchanta' Ins. Go. v.Algeo, 31 Pa. St. 446, it was held that a 
recovery in an action on a breaeh of a covenant in a written instrument 
is no bar to recovery in another action on the same instrument for 
another breaeh; and although it is not stated in the report, in so 
many words, that the breaeh sued -on in the subséquent action had 
occurred before judgment was obtained in the lirst one, it is plainly 
80 implied from the circumstances. 

In Mcintosh v. Lown, 49 Barb. 550, it was held that where a lease 
contained several distinct covenants, and, during the term, there was 
a breaeh of two of them, — namely, to keep the buildings in repair, and 
to build 125 rods of fence, — that such breaches constituted distinct 
causes of action, and a recovery in an action on one of them, after 
the expiration of the lease, was no bar to a subséquent action on the 
other. In the course of the opinion it is said that thèse two cove. 
nants "are as entirely distinct as if they were contained in separate 
written contracts." 

The lease in this case is a voluminous document, with many dis- 
tinct stipulations and provisions. The first clause contains the grant 
of the road to the défendant for the term of 96 years, it "yielding and 
paying therefor during the said term the yearly rent of £28,000," to 
be paid in equal half-yearly installments, on May 15 and November 
11 in each year, in advance. By clause 5 the défendants covenant 
to pay "the yearly rent hereinbefore reserved" in the manner speci- 
fied ; and by clause 22 the défendants covenant to pay the plaintiff 
"every year during the term, at the same time and place as the rental 
herein specified, the sum of £600 sterling money, for the purpose of 
enabling the lessors to keep up their corporate organization, and to 
pay their ofBcers and of&ce expenses." 

In my judgment, on both principle and authority, the rent and ex- 
pense money provided for in this lease are distinct demands arising 
on distinct contracts; and the mère fact that they are included in the 
flame instrument, and are a part of the same transaction, and made 
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payable at the same time and place, does not make them otherwîse. 
And, pritnarily, they are distinct demands, because it appears to hâve 
been the will and pleasure of the parties to the transaction that they 
ehould be so. It was easy enough to hâve added the £600 to the 
£28,000, and make it ail rent, and payable as such; but the parties 
who arranged the lease, for reasons best known to themselves, saw 
proper to provide otherwise. ïhe défendant is, or was at the date of 
the lease, equally interested with the plaintiff in keeping up the lat- 
ter's corporate organization, and thereby maintaining the existence 
of its lessor. Otherwise the plaintiff's organization might lapse, and 
the road be taken possession of by the mortgagees or the state. And 
it is not difficult to imagine, in view of what might happen in this 
connection during a period of 96 years, that it was thought best to 
provide in the lease for the payment of a spécifie sum for this very 
purpose, so that the défendant might compel its application thereto 
for its own protection. 

The parties to this transaction bave, ex industria, distinguished 
thèse payments in name and purpose, and the law is not so arbitrary 
or unjust as to make them one indivisible demand, and compel the 
plaintiff to sue for them in one action. For the convenience of the 
plaintiff, the law will allow it to unité a claim for rent and expense 
money in one action, (Code Civil Proc. § 91;) but the parties, for 
their own purposes and convenience, made them distinct demands, 
and therefore the law will not compel it to so unité them. This issue 
must also be found for the plaintiff. 

And the conclusion of law from the promises is that the plaintiff 
is entitled to reoover of and from the défendant the sum demanded 
in each action, namely, in No. 1,120, $68,131, with légal interest 
from November 11, 1884; in No. 1,143, $68,131, with interest from 
May 15, 1886; in No. 1,178, $68,131, with interest from November 11, 
1885 ; and in No. 1,179, $1,459,95, with interest from November 11, 
1885, — together with costs and disbursements. 

Evidence was also introduced on the trial by the plaintiff to prove 
the organization and corporate existence and power of the plaintiff. 
The évidence consists of the dépositions of Thomas Thornton^ and 
David FerguBon, of Dundee, Scotland, — the former being a solicifcor 
in that country of 33 years' standing, and the latter an accountant 
and secretary of the plaintiff since May 17, 1880; and John Reid, of 
Edinburgh, a Scottish advocate, and the registrar of joint-stock com- 
panies in Scotland, under the British statute, tbe "Companies' Actof 
1862," and the amendments of 1867 and 1877, and the exhibits 
thereto annexed. The dépositions were taken under a commission 
of this court dated October 8, 1884, in the action numbered 1,035, 
and then pending in this court between the same parties. Code Civil 
Proc. § 819. From this évidence it satisfactorily appears that the 
plaintiff was duly organized under said companies' act on April 30, 
1880, with power to oonstruct, own, operate, lease, or otherwise dis- 
v.28F.no.9— 33 
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pose of, tlie road in question; and that a certiôcate to that effect was 
dulymade and issued to it by the registrar of joint stock companies, 
under said act, on May 4, 1880. Dundee Mortgage d Trust Investment 
Co. V. Gooper, 26 Fed. Rep. 665. But I am not advised that there 
is any issue in the pleadings on this point since the allowance of the 
demurrers to the answers. However, if the plaintiff's counsel think 
tbey are entitled to a ândiug in this matter, they can bave it. 



BuLLOOK and others v. Finlet. 
{(Xreuit Court, N. D. Ohio, W. D. June Term, 1886.) 

1. Salb— Action for Pricb— Défense— Qxjantitt—Custom. 

In an action for "three car-loads of brewers' rice," where it does not ap- 
pear that the contracting parties agreed as to the quantity to malie a car-load, 
the castom of the trade will flx the quantity. 

2. Samb — AvEBAaB. 

Where there is no such custom, the quantity will be flxed by the capacity 
of a car used for such freight. 

3. CusTOM AND Usage— Mbanino op Word in Contbaot. 

Where it does not appear that the parties to a contract agreed upon the 
meauiug of a particular word in it, the custom of the trade will détermine it. 

The plaintififs, BuUock & Co., were dealers in produce in the city 
of New York, and, among other things, were seîling brewers' rice; 
and the défendant was the owner of a large brewery establishment 
in the city of Toledo, Ohio, and was using, to some extent, broken 
rice in the manufacture of béer and aie. 

The plaintififs claim that the défendant, in December, 1882, pur- 
chased from their agent ten car-loads of rice, at the priée of three 
and a half cents per pound, to be delivered to the défendant at To- 
ledo, Ohio, as wanted by the défendant, and ail to be delivered be- 
fore October, 1883. The plaintiffs alleged that they had delivered 
to the défendant seven car-loads, which had been received and paid 
for by the défendant at contract priée, but that the last three car- 
loada delivered to défendant at Toledo were refused by the défend- 
ant, and the suit was brought to recover the contract price for the 
three car-loads. 

The défendant dénies that he had made any contract to purchase 
10 car-loads of rice, but that he only agreed to purchase such ear- 
loads as he wanted, and had paid for ail he so purchased and re- 
ceived. The défendant also olaimed that, if he had agreed for 10 
car-loads, they were only to contain 12 tons eaeh, and he had received 
and paid for more than 10 car-loads of 12 tons eaeh, the S car-loads 
received and paid for containing some 20 tons eaeh; and was not, 
therefore, bound to reçoive the last 3 car-loads. 
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Doyle é Scott, for plaintiffs. 

Charles Kent and Harvey- Scribner, for défendant. 

Welker, J., (orally, char ging jury.) The first question to settle by 
you is, was there a contract made to pûrchase 10 car-loads of rice, 
as claimed by the plaintiffs? If you find that such a contract was 
made, then yoa will ascertain what quantity of rice was to constitute 
a car-load, in contemplation of the contract. Usually, men who 
make contracts to buy and sell agrée on what they are buying and 
selling. Where the contract provides that it shall be "car-loads," 
some rule must be adopted by which you will détermine what the 
parties meant and regarded as a "car-load." Contracts must be 
construed witb référence to the intention and understanding of the 
parties at the time. 

I direct you that if nothing was agreed as to the quantity to make 
a "car-load," then the usual and established custom as to quantity 
in that business and trade, at the time and place of the contract, 
would fix the quantity meant by a "car-load" between the parties; 
and, if no such usage or custom is shown, then what a car of usual 
capacity, used in carrying such freight, could carry, would fix the 
quantity intended by the parties. In ascertaining what was meant 
and understood as to quantity, you must consider ail the circum- 
stances connected with the transaction between the parties disclosed 
in the évidence; their former transactions in référence to the pûr- 
chase of rice, and what was afterwards done by them in the receipt 
of rice, and the payment therefor. 

If there was a recognized custom as to quantity shipped and re- 
ceived, between the plaintiffs and défendant, in former shipments of 
car-loads, this may show the intention of the parties as to quantity. 
If the parties knew of a custom as to the quantity to make a car-load, 
then the law implies, in the absence of an express agreement, that 
they contracted with référence to such custom. The testimony of 
experts in the shipping business, also in thè produce and brewery 
business, admitted in évidence, should be duly considered by you. 

If you find that the car-loads intended by the parties were to be 
only 12 tons each, and you find that the car-loads as received and 
paid for by the défendant made a quantity in the aggregate equal to 
10 car-loads of 12 tons, then the plaintiffs cannot recover for the 3 
car-loads sued for, as the défendant had received and paid for ail the 
contract required him to receive. 

Verdict for the plaintiffs. 
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Knowlton and another v. Oliver and another. 
{Circuit Court, N. D. Ohio, W. D. June Term, 1886.) 

1. CoNTBACT— Construction — General Rulbs. 

A contract must be construed as a whole. Words are to be given their 
usual and common signification, and the language used must be read in tbe 
ligbt of surrounding circumstances, the situation of the parties, and the ob- 
ject of the contract, and that construction given which most nearly conforms 
to the intention of the parties. 

â. Evidence— Expert— Its Valite. 

Expert évidence dépends for its value upon tne knowledge of the witness, 
and his expérience and capacity, as well as upon the reasons he gives for his 
opinions. 

S. Sale- Warranty — Construction— Paktictjlar Phrase. 

Where milling machinery is warranted to malje flour "to satisfy the trade" 
of the party to whom it is sold, the "trade" meant is the "trade" in and around 
the place where the mill is situated. 

4. Damasbs— Mbasubb of — Brbach op Contract. 

Where plaintifl had bought and manufactured machinery for défendant, 
who subsequently rescinded the contract, the plaintifE's measure of damages 
was held to be the loss in the value of the machinery actually manufactured 
below the contract price, the loss of the profit on the sale of machinery pur- 
chased by him for the purpose of flllinç the contract, and the profits to be 
realized from the work to be performed in setting up the machinery. 

The plaintiffs were manufacturers of mill machinery, and also en- 
gaged in furnishing other machinery than their manufacture, and 
putting up mills, located at Fort Wayne, Indiana. The défendants, 
living in Van Wert county, Ohio, being desirous to erect and put 
into opération a mill at Venedotia, in that county, entered into a 
written contract by which the plaintiffs sold to, and the défendants 
agreed to purchase, certain mill machinery described in the contract, 
and which the plaintiffs agreed to put up in a mill-house to be erected 
by the défendants; and fuUy complète and put in opération a com- 
plète mill, by a time named, and for the price stated in the contract 
of $6,000, to be paid as therein stipulated. 

The written contract contained the following clause : 

"This mill, when completed and ready for opération, is guarantiod by the 
party of tlie flrst part [the plaintifEs] to hâve a capacity of from ten to twelve 
bushels of wheat per hour, and make a grade of flour equal to the straight 
flour made at the Delphos mills, and satisfy the trade of the second party, 
fthe défendants.]" 

Under the contract the plaintiffs proceeded to manufacture the 
machinery they were to make, and made contracta to purchase the 
part thereof they did not manufacture; and by the sixteenth of 
May, 1884, had, as they claimed, ail the machinery ready to deliver 
according to the contract, and were ready to put the same in the 
mill-house, as required by the contract. The défendants went on 
and erected the mill building required to hold the machinery, but, 
before the machinery was delivered, they notified the plaintiffs that 
they would not reçoive the machinery, or allow them to compléta 
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the mill; elaiming that they had ascertained that the machinery so 
purchased would not comply with the guaranty contained in the 
contract as to the eharacter of flour to be produced thereby, and re- 
fused to comply with said agreement. 

This suit is brought for a breach of this contract, and the plain- 
tifïs allège that they had and were ready to comply in ail respects 
•with their agreement, and asked judgment for their damages for such 
breach. The défendants deny such compliance with the agreement, 
and allège that the machinery was not such as was provided for in 
the said guaranty ; and also claim damages, occasioned by plaintiffè' 
breach of contract in not furnishing them such machinery, by the 
érection of their mill-house, and by procuring ground upon which'to 
Tocate, elaiming great losses upon the value thereof. 

J. K. Hamilton and Harvey Scribner, for plaintiffs. 

R. H. Cochran and C. T. Watt, for défendants. 

Wblker, J., {orally, charging jury.) Three things are provided for 
in this guaranty: (1) The capacity of the mill to be 10 to 12 bush- 
els per hour; (2) that the mill would make a grade of flour equal to 
the straight flour made at the Delphos mills; (3) that the flour it 
would make would satisfy the trade of the défendants. ' 

There is no contention as to the first, but the controversy is as to 
the last two items of the guaranty. 

The défendants might refuse to take the machinery before its de- 
livery, and before it was placed in the mill building, if the machinery 
was not such as was provided for in the contract and guaranty. They 
were not required to allow the machinery to be put up in the mill, and 
rely ou the guaranty afterwards, if it did not comply with the guar- 
anty. The plaintiffs must show that they hâve complied with their 
contract, or that they were ready and willing to do so, and were pire- 
vented by the défendants, to entitle them to recover for the breach of 
the contract, as claimed in this case. 

Your finding in this case will necessarily dépend upon the construc- 
tion given to the words used, "Delphos Mills," being the standard of 
the grade of flour it was to make. This is important, for the reason 
that there were two mills at Delphos at the time, and it is claimed 
that one made a better grade of flour than the other. A contract 
must be construed as a whole; and to ascertain, as far as possible, 
the intent and understanding of the parties to it, at the time it was 
made. Words are to be given their usual and common signification, — 
the sensé in which they are commonly used. The language used 
must be understood in its plain and ordinary sensé, as read in the 
light of the surrounding circumstances, the situation of the parties, 
and the objects of the contract or guaranty, and that construction 
given which most nearly conforms to the intentions of the parties. 

In the light of thèse rules of construction, you will carefully exam- 
ine ail the évidence, and ascertain what was intended by the parties 
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in the use of the term "Delphos Mills." The plaintiffs daim it meant 
the old mill, called "Delphos Mills," and the défendants insist it 
meant ail the mills at Delphos, inoluding the one called the "Eaglo 
Mills." 

Having settled the construction of the guaranty in that respect, 
you will next find, from the évidence, whether such machinery was 
being furnished by the plaintiffs as would make the grade of flour 
provided for in the guaranty. A large part of the évidence upon 
this question consists of the opinion of experts in the milling and ma- 
chinery business. This class of évidence is proper to be carefuUy 
considered. The value of it greatly dépends upon the knowledge of 
the vritness, and his expérience and capacity, as well as reasons given 
for opinions expressed. 

As to the third item of the guaranty, that the flour should "satisfy 
the trade of the défendants." This mill was to be erected at the vil- 
lage of Venedotia. The trade in flour there, and the surrounding 
CQuntry in which it would be sold, would constitute the standard of 
this part of the guaranty. It would mean that the character of the 
flour should be such as would, fairly and reasonably, enable the de- 
fendants to compete with other mills whose flour might be sold or 
used in that part of the country. 

If you find that the plaintiffs complied with their contract, and the 
machinery was such as would comply with the guaranty, then you 
will return a verdict for the plaintiffs, and assess such damages as 
they may hâve sustained by reason of défendants' failure to comply 
with the contract. There are several éléments to be considered in 
this assessment, consisting of loss in the value of the machinery aet- 
ually manufactured below the contract price, loss of the profit on the 
sale of machines purchased by them for the purposo of completing 
the contract, and the profits to be realized from the work to be per- 
formed in setting up the machinery. 

If you find for the défendants, on their counter-olaims, you will 
assess to them such damages as they may hâve sustained; and the 
measure of such damages would be the decrease in the value of their 
mill-house, and the lot thereon, by reason of the failure to complète 
the mill for them as provided for in the contract. 

Verdict for the plaintiffs. 
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Carnahan and others v. Bailbt. 

(Oircuit Court, N. D. Ohio, W. D. June Term, 1886.) 

1. Sale — Vaudity — When thb Pkopbrtï Passes, 

The title to personal property vests in the vendee when he obtains, \?itli- 
out fraud, unconditional possession of it. 
3. Samb — Fraudulbnt Intent. 

When Personal property is purchased on crédit with the întent, then exist- 
ing, net to pay for it, the title does not pass to the vendee. 

3. Same— Inbolvbnct of Buter. 

A purchase of goods on crédit, by a merchant who knows himself t ) be in- 
solvent, but who bas reasonable expectations of being able to pay, is not 
fraudulent, notwithstanding that the fact of the insolvency is not kuown or 
disclosed to the vendor. 

4. Samb— PuRCHASB from Insolvent Buter — Replbvin. 

An innocent purchaser for value, of such goods, takes title to them as 
against the original vendor. 

The plaintiffs were wholesale dealers in boots and shoes in the city 
of Fort Wayne, Indiana. One Ames Eodgers was a retail dealer in 
boots and shoes at the town of Paulding, Ohio, and had been, since 
1882, purchasing goods from the plaintiflfs as he wanted them to sell, 
and on a crédit of four months; and in the month of January, 1884, 
ordered, through the commercial agent of the plaintiffs, a bill of goods 
amounting to some $800. At that time Eodgers was indebted to the 
plaintiffs on such purchase of goods before then sold him. This bill 
of goods was sold Eodgers on a crédit of four months from the first 
of Âpril then foUowing. The goods were not, immediately after the 
order, sent by the plaintiffs to Eodgers. Some time after the order 
was made, Eodgers, by postal-card, directed the plaintiffs to send to 
him part of the goods ordered, — such as would be salable before the 
spring season opened. Thereupon the plaintiffs, about the last of 
January or first of Pebruary, sent him the whole amount of goods 
ordered, and forwarded to him bill oE the same. The goods were re- 
ceived, and put up in the store of Eodgers for sale. Eodgers made 
no représentation as to his financial condition, nor did the plaintiffs 
make any inquiry of him, or any one else, as to his ability to pay for 
the goods. About the ninth day of February, Eodgers sold his whole 
stock of goods, including the goods thus sent him by the plaintiffs, to 
the défendant, Bailey, for the sum of $1,900, which was paid by him to 
Eodgers, and the whole stock of goods taken into possession of Bailey, 
who continued the business in the same store-room; Eodgers, after 
an absence of some 10 days, going into the store, and helping Bailey 
tp attend to the business there. On the eleventh day of Pebruary, 
1884, the plaintiffs obtained a writ of replevin against Bailey, and 
took possession of the goods so sent to Eodgers, claiming them to be 
their property, in the court of common pleas of Paulding county, and 
which suit was removed to the circuit court of the United States for 
this circuit and division. The case was tried to a jury. 
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Newheghi é Kingsley, for plaintiffa. 
Oshorn é Smith, for défendant. 

Welker, J., {orally, char ging jury.) As a gênerai rule, the prop- 
erty in goods passes to the purchaser wheiî he obtains, without fraud, 
unconditional possession of the goods sold by the seller; but to this 
there is this exception: If the property was purchased with the 
intent not to pay for it, the property does not pass to the purchaser. 
That a contract for the purchase of goods on crédit, made with in- 
tent on the part of the purchaser not to pay for them, is fraudaient; 
and, if the purchaser has no reasonable expectation of being able to 
pay, it is équivalent to an intention not to pay. But where the pur- 
chaser intends to pay, and has reasonable expectatious of being able 
to do so, the contract is not f raudulent, although the purchaser knows 
himself to be insolvent, and does not disclose it to the vendor, who is 
ignorant of the fact. The intent not to pay in this case must be 
shown to exist at the time the goods in dispute were ordered, or at the 
time the goods were ordered to be forwarded, and received by Eodg- 
ers. If the intent not to pay was conceived and formed by Eodgers 
after he had obtained possession of the goods, and commenced the 
sale thereof , and not before, such afterwards formed intent would 
not authorize the plaintilïs to repudiate the sale, and retake the 
goods. 

This intent to defraud may be shown by facts and circumstances. 
To establish this intent, the relations of the parties, and their deal- 
ings; what took place before and after the sale; the conditions and 
circumstances surrounding the parties at the time, — must be con- 
sidered. 

The défendant, Bailey, at the time this suit was brought, was in 
possession of the goods in dispute, under a sale before that time made 
to him by Eodgers. If the défendant was an innocent purchaser of 
the goods from Eodgers, who had possession of them when sold to 
him, he would be protected in such possession against the plaintilïs' 
claim of title thereto. Was the défendant such innocent purchaser ? 

If the défendant knew, at the time of the sale to him by Eodgers, 
that Eodgers had purchased the goods in dispute from the plaintifs, 
on crédit, and then owed for them; and that Eodgers had purchased 
the goods with the intent not to pay for them; or had information of 
such facts and circumstances as would lead a reasonably prudent man 
to believe that such purchase had been so made with such intention 
not to pay for them, — he would not be an innocent purchaser. But 
if he did not hâve this knowledge or information at the time he pur- 
chased the goods then in the possession of Eodgers, he would be an 
innocent purchaser, and the plaintiffa cannot recover the goods from 
him in this action. So, if the sale by Eodgers to him was without 
considération, and a mère sham to aid Eodgers to carry out his in- 
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tention to defraud the plaintiffs out of the goods, he would not be sueh 
innocent purchaser. 

Verdict for the plaintiffs. 



Henry v. Sowlbs. 

(Diêirict Court, D, Vermont. September 1, 1886.) » 

Trovbk and Conversion — Pleadinq — Description op Propbbtt— Arrbst of 
judgmbnt. 

In an action of trover, upon a motion in arrest of judgment, tlie same strict' 
ness is not required in the description of the property as upon a demurrer to 
the déclaration. 

At Law. 

Kittredge Haskins, U. S. Atty., for plaintiff. 

Gilbert A. Davis and Edward A. Sowles, for défendant. 

Whebleb, J. This is an action of trover for "three thousand dol- 
lars, in United States treasury and national bank notes of various 
dénominations and value, issued by virtue, and under authority, of 
thelaws of the United States." Now, after verdict for the plaintiff, 
(ante, 481,) the défendant moves in arrest of judgment for insufïi- 
ciency of the déclaration in this description of the property. In det- 
inue and replevin the description of the property must be sufiScient 
to direct the officer in taking it, because the property itself is gener- 
ally recoverable in such actions ; but in trover the description may 
be less certain, because only damages are recoverable. Buller, Nisi 
Prius, 32; Taylor v. Wells, 2 Wms. Saund. 74, note 2. And a less 
degree of strictness in this respect is required on motion in arrest 
after verdict than on demurrer. Bac. Abr. "Trover," F; Talbott v. 
Spear, Willes, 70. Trover will lie for a bond, bill, or note, without 
describingit particularly. Buller, Nisi Prius, 37 ; Bac. Abr. "Trover," 
F. ; Bank v. Neilson, 15 N. J. Law, 337, Trover for a parce! of dia- 
monds is good. White v. Graham, 2 Str. 827. A stack of hay, and a 
library of books, which are an integer, hâve been held good for de- 
scription. Bottomley v. Harrison, 2 Str. 809. And 70 ounces of cloves, 
mace, and nutmegs, without showing the number of ounces of each, 
has been held good. Hartfortx. Jones, llid.B,aym.5S8. This may 
be intended to bave been a parcel of bank and treasury notes, amount- 
ing to $3,000, which, upon thèse authorities, is amply good after ver- 
dict. 

The plaintiff moves for a close-jail certificate, under section 1502, 
Rev. Laws Vt., which provides for such a certificate when the court 
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adjudges that the cause of action arose from the willful and malicious 
act or ueglect of the défendant, and that he ought to be confined in 
close jail. The plaintiËf attached this money on mesne process, as 
United States marsbal, and the défendant receipted it, and let it go 
back into tbe possession of the défendant in the attachment. This 
is what he was expected to do. There was no willful invasion of the 
rights of the plaintiff, or wanton destruction of his property. The 
défendant was then of good responsibility, and the plaintiff was will- 
ing to take his obligation, and give up the money. It was not ex- 
pected that the money would be kept for the plaintiff, to answer the 
judgment. Had that been the intention, he would probably hâve kept 
it himself. There was nothing willful or tnalicious in the conduct of 
the défendant, and there is no just ground to say that for it he ought 
to be confined in close jail. This accords with the opinion of the high- 
est coart of the state. Soûle v. Austin, 35 Vt. 515. 

Motion in arrest overruled. Motion for certificate denied. 



United States v. Bebout and another. 
(District Court. JT. D. Ohio. W. JD. June Term, 1886.) 

1. Obscbkb Pubmcationb and Pkints — SBNDiNa Paper thbough MaHi — Is- 

DiOTMENT— Pboof — KïïT. St. U. 8. § 8893. 

To authorize a conviction under an indictment for sending obscène or in- 
décent matter through the mails, (Rev. St. § 3893,) it must be proven be- 
yond a reasonable doubt — First, that the défendants or their agents deposited, 
or caused to be deposited, the paper containing the objectionable matter in 
the post-oflace for mailing; second, that the défendants knew that the paper 
contained the objectionable matter; and, third, that the publication was ob- 
scène, lewd, lascivious, or indécent.* 

2, Same — What is Obscène. 

The test which détermines the obscenity or indecency of a publication is 
the tendency of the matter to déprave and corrupt the morals of those whose 
minds are open to such influences, and into whose hands such a publication 
may f ail. 
8. Samb— Rev. St. U. 8. § 8898, has to bo with Use of Mails Onlt. 

The statute in question (Rev. St. § 8893) is directed against the use of the 
mails as an instrument for the circulation of obscène matter. It does not pro- 
hibit ita publication, nor does it enter into the motives of the circulators, or 
the truth or falaity of the matter. 

4. Same — Défendant— Compétent Witnbss. 

The défendant in such a prosecution is a compétent witness,, and his testi- 
timony is to be received on the same basis, and Under the sàme rules, as that 
of any other witness. 

5. Cbiminai, Law— Joint Défendants— Sepabate Acquittal ob Conviction. 

Where two défendants are indicted and tried together, one may be acquitted 
and the other convicted. Each one can be held responsible ohly for his own 
acts and knoWledge, and not that of the other. 

Indictment under Eev. St. § 3893. 

' See note afc end of case. 
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R. S. Shields, U. S. Atty., and R. H. Cochrane, for tbe United 
States. 
J. R. Tyler and E. S. Dodd, for défendants. 

Wblker, J., {charging jury.) The défendants are indicted under. 
section 3893 of the Revised Statutes, which provides that "every ob- 
scène, lewd, or laseivious book, pamphlet, picture, paper, writing, 
print, or other publication, of an indécent character, * * * are 
hereby declared tobe non-mailable matter, and shallnot be conveyed 
in the mails, nor delivered from any post-office, nor by any letter- 
carrier; and any person who shall knowingly deposit, or cause to be 
deposited, for mailing or delivery, anything declared by this section to 
be non-mailable, * • * shall be found guilty of a misdemeanor, " 
and punished as therein stated. 

This indictment contains two oonnts : The first one charges that 
the défendants did, on the seventeenth January, 1886, unlawfuUy and 
knowingly deposit, and cause to be deposited, for mailing and delivery, 
in the mail of the United States, in the post-office of the city of Toledo, 
a certain obscène, Jewd, and laseivious paper, called the Sunday 
Democrat, and directed to E. P. Willey; contain..ng therein the ob- 
scène, lewd, and laseivious words, figures, and illustrations following; 
and setting out a copy of the article therein published. The second 
count charges a like violation of the statute, but calls the publication 
a certain publication of an indécent character. 

The défendants hâve entered a plea of not guilty, — a gênerai déniai 
of the allégations of the indictment. You are to start on this investi- 
gation of thèse charges with the humane presumptions of thé law that 
the défendants are innocent of tlie charges alleged against them, and 
to require the government to establish, beyond a fair and reasonable 
doubt, everything necessary toconstitute the offense, and to establish 
the guilt of the défendants. 

Three things must be established by the government to authorize 
a conviction of the défendants: First, that. the paper containing the 
objectionable matter was deposited by them, or that they caused it to 
be deposited, at Toledo, in the post-ofBce, for mailing ; second, that the 
défendants knew that the paper contained the matter described ; and, 
third, that the publication was obscène, lewd, laseivious, or indécent. 
The failure to make out either one will entitle the défendants toan a«- 
quittal. 

It must be shown to your satisfaction, and beyond a reasonable 
doubt, that the paper containing the matter set out in the indictment 
was deposited, directly or indirectly, by the défendants, in the post- 
office at Toledo, for mailing or delivery, as charged. If it was de- 
posited by their agent for that purpose, or some person acting di- 
rectly under their orders, it would be the same as if done by them- 
selves. If it was deposited by a person not their agent, and not^ 
acting under their orders or authoriiy, then the défendants would not 
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be gnilty of the offense. It will, then, be important for you to exam- 
ine earefully the évidence on this point, and ascertain who did deposit 
the paper described in the indietment; under whose direction and 
authority he was acting when he did it; what relation the defend- 
a,nts sustained to the printing company who employed them ; what 
was the scope of their duties respectiveiy; who constituted the com- 
pany; the relation the person who in faet did deposit the paper 
had to the corporation, or to the défendants; and ail the circum- 
stances disclosed in the évidence ; and from ail this détermine. 

If you ar€) satisfied by the proof, beyond such fair and reasonable 
doubt, that the défendants did so deposit the paper, or cause the same 
to be so deposited, then, to authorize a conviction of the défendants, 
it must be shown that they knew at the time that the paper contained 
the article or objectionable matter set out in the indietment. This. 
knowledge is essential to constitute the offense. If they did not know 
that the matter described was in the paper, then the offense is not 
made out, and they are entitled to an acquittai. This knowledge 
may be shown by direct or circumstantial évidence. To détermine 
this knowledge, you will also consider ail the évidence and the cir- 
cumstances shown in the proof. Ail reasonable doubts.on this point 
must be Bolved by you in favor of the défendants. 
■ Next, was the publication obscène, lewd, lascivious, or indécent ? 
Woi"ds used in the statute are to be understood in their usual and 
common signification. The dictionary defines thèse words as foUows : 
"Obscène: Expressing or presenting to the mind orview something 
which delicacy, purity, and decency forbid to be expressed." "Lewd : 
Given to the unlawf ul indulgence of lust ; eager for sexual indulgence. " 
"Lascivious: Loose; wanton; lewd; lustful; tending to produce vo- 
luptuous or lewd émotions." "Indécent: Not décent; unfit to be 
^een or heard." 

There is a test which bas often been applied and approved of by the 
courtsi in this elass of cases, to détermine whether the publication is 
obscène or indécent within the meaning of the statute before referred 
to. It is whether the tendency of the matter is to déprave and cor- 
rupt the morals of those whose minds are open to such influences, 
and into whose hands a publication of this sort may fall. Under 
thèse définitions, whether the matter set out in the indictmemt was 
obscène or indécent is a question of faot for you to détermine. The 
défendants are entitled to the benefit of ail reasonable doubts in this 
part of the case as in others; and ail such doubts should be solved in 
their favor. The statute does not make the publication of obscène 
and indécent matter an offense. It consists in using the United States 
mails for its circulation. It is not designed or intended to prohibit 
the publication of obscène matter, but only to prohibit and prevent 
its circulation through the mails. Nor does the statute make a pur- 
poseor intent to déprave or demoralize the public, or injure individ- 
uals, an ingrédient to constitute the offense. Nor does the truth or 
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f alsity of the publication make any part of the offense ; the only in- 
quiry being, was tbe publication obscène or indécent, and wasitplaced 
in tbe mails for circulation in violation of the statute ? You will bear 
in mind tbat you are only trying thèse défendants for such use of the 
mail, and not for the publication of the matter cbarged to be obscène 
and indécent ; nor for any attempt to black-mail any citizen or indi- 
vidual, or injury resulting to any person by reason of the publication. 

Thèse défendants are indicted and tried together; but you may 
convict one, and acquit the other, or convict or acquit both, as the 
évidence may justify. The act of the one, or statement of either, 
separately made, does not bind the other. The knowledge of one is 
not the knowledge of the other. Each one can only be held respon- 
sible for his own acts and knowledge, and not that of the other. In 
ail things in which they acted jointly, each would be responsible for 
euch joint action. 

The défendants being compétent for that purpo&e, having offered 
themselves as -witnesses, you will judge their testimony, and its relia- 
bility, as you do that of the other witnesses; and it is proper for J'en 
to consider thé évidence offered by the government as to gen«l?aï 
oharaeter for truth and veracity, and give their testimony, as also 
that of ail the witnesses, such weight and effectas you may think th© 
same is entitled to receive. 

Take the case, and make such findings as will satisfy you that you 
hâve rightf uUy decided the questions submitted to you, and return 
your verdict accordingly. 

The jury found a verdict of guilty as to A. J. Bebout, and not 
guilty as to A. S. Bebout. A motion for new trial was overruled, 
and A. J. Bebout sentenced to one year at hard labor in the peniten- 
tiary of the state of Ohio, and payment of costs of prosecution. 

NOTE. 

See, also, Bâtes V. U.S.. 10 Fed. Rep. 92, and note, 97. 

That the prohibition applies also to the niaih'ng of sealed letters, see U. S. v. Gaylord, 
17 Fed. Rep. 438 ; U. S. v. Hanover, Id. 444 ; U. S. v. Britton, Id. 731 ; II. 8. v. Thomas, 
27 Ped. Rep. 682, and note ; U. S. v. Morris, 18 Fed Rep. 900, in which Justice Dbady 
overrnles hia contrary décision in U. S. v. Loftis, 12 Fed. Rep. 671. 

In U. S. V. Williams, 3 Fed. Rep. 484, it was held that the provision does not apply 
to sealed letters; and the same doctrine was last year repeated in U. S. v. Comerford, 25 
Fed. Rep. 902. 

In Indiaaa, the offense ia punishable under the state law also. See Thomas v. State, 
2N.B. Rej.808. 
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The Thomas P. Wat. 

Ebnton V. The Thomas P. Waï. 

{BUiriet Court, 8. B. New York. July 8, 1886.) 

Coi-iiisioN— Damages— Pabtial Loss— Dutt to Raibb Sunkeii Vessel— Delay 
IN Raising. 

Where a vessel is sunk by collision, in shallow water, and can be easily 
raised and repaired at much less expense than she is worth, the owner can- 
not abandon her, and recover, as for a total loss, against the colliding vessel. 
He can recover only the cost of raising and repairing within a reasonable 
time, and canuot add the increased expense tbat arises through unreasonable 
delay. 

In Admiralty. 

Howard A. Sperry and J. A. Uyland, for libelant. 

Butler, Stilbnan & Huhbard and W. Mynderae, for claimants. 

Bbown, J. The Âriel, a small yacht, was injured bya collision in 
the Kills, and sank within the line of the bnlk-head. See 22 Fed. 
Eep. T39. On the next day this libel was filed to recover for a total 
loss. The référée on damages bas reported the yacht to hâve been 
worth $500 when sunk. No efforts were made by the libelant to 
raise or repair her, though she sank near his place of résidence, and 
could bave been raised for a small sum. Two months afterwards, 
when the raising was more difficult, she was raised by the pilot com- 
missioners for $65, and taken to Gowanus flats, where she bas ever 
since lain abandoned. The référée finds that the yacht could hâve 
been repaired at the time when she was raised for $350, and bas al- 
lowed that sum as damages. Both sides hâve excepted, — the libelant, 
because a total loss was not allowed ; the claimant, for excessive dam- 
ages. The référée further finds that had the beat been raised at 
once, or within a reasonable time after she was sunk, she could bave 
been repaired for $100 less than it would hâve taken to repair her at 
the time when she was raised. The évidence indicates, and the réf- 
érée J^nds, that the failure of the libelant to raise and repair the boat 
was because he chose to avail himself of the opportunity to dispose 
of the boat by seeking to recover in this action for a total loss, al- 
though she might bave been easily raised and repaired. 

The suprême court in the case of 'The Baltimore, 8 Wall. 377, SS6— 
388, held explicitly that, under circumstances analogous to the prés- 
ent, where the vessel was sunk, not at sea, but in a river, and in com- 
paratively shallow water, it was the duty of the libelant to make rea- 
sonable exertion to save the boat, and to prevent a total loss. If I 
were at liberty to disregard the rule there laid down, I should not 
feel disposed to do so, since the obligation there stated seems to me 
one of évident justice. The cases cited by the libelant {The Falcon, 
19 Wall. 75; The Colitmbus, 3 Wm. Eob. 161) hâve no référence to 
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vessels that are sunk in shallow water, and can be raised at slight 
expense, but only to vessels sunk in deep -water, or under other cir- 
cumstances that afiford no reasonable ground to believe that the ves- 
sel is worth raising and repairing. Such is not this case. The 
yacht wae worth much more than the cost of raising and repairing. 
The libelant had no reason to suppose the contrary. He .was there- 
fore bound to raise and repair. I see no reason for relieving him 
from the loss that arose from his failure to discharge that obligation, 
and for imposing that loss upon the respondents; certainly none in 
this cascj where the référée has found that his neglect to raise the 
boat was intentional, and was designed to compel the respondents to 
pay for a total loss, "when the injury, and the circumstances of the 
Bunken boat, were not such as legally bound them to do so. The 
increased injury that happened to the yacht after the lapse of a rea- 
sonable time to raise her was not the proximate resuit of the collis- 
ion, but of the libelant's nèglect to perform his own subséquent duty 
to raise her, and he must bear that loss. The additional cost to re- 
pair, caused by the delay in raising, viz,, $100, together with the in- 
terest thereon, should therefore be deducted from the amount re- 
ported due. In other respects the report is confirmed. 



The Snap.» 

CoKELBY and another v. The Snap. 

{District Gourt, D. New Jersey. August 6, 1886.) 

1. Cabriers— Of Goods — Tbanbportation — Liabilitt. 

A carrier by land or water is responsible for the safe custody and due trans- 
portation of the goods which he contracta to carry. ; v 

3. TowAGE— Abakdonment of Tow— Loss — General Averagb under Jnsub,- 

ANGE POLICY. 

Where a tug willfully abandoned a barge, which sunk in consequèhée, 
damaging its cargo, the barge, as co-insurer with the insurance company, 
was liable for damages done to the cargo by the f ault of the tug. 

In Admiralty. Exceptions to commissioner's report. 
Hyland é Zabriskie, for libelants. 
Wallis é Edwards, for respondents. 

Wales, J. I hâve considered thèse exceptions, and the points 
made by the respective proctors of thé parties ini support of and in 
opposition thereto. 

The only exception that created any doubt was the one made to 
the item of $57.58 for gênerai average under the insurance policy 

'See opinion in same case, 24 Fed. Kep. 504. 
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as being too remote. The doctrine, however, is too well settled to ad- 
mit of côntroversy, that a carrier by land or water is responsible for 
the safe custody and due transportation of the goods which he con- 
tracts to carry. The Commerce, 1 Black, 582. In this case the barge 
was liable for the damage done to the cargo by the fault of the tug. 
The barge, valued at $150, was a co-insarer with the Insurance Com- 
pany of the cargo, and liable for its proportion of the loss, and was 
compelled to pay this item in conséquence of the willfal abandonment 
on the part of the tug by which the former was exposed to the run- 
ning ice, and sunk, and the cargo damaged. The charge, therefore, 
is not remote, but almost immédiate and direct. 

The exceptions are therefore overruled, and a decree will be entered 
for the libelants for the amount f ound by the commissioner, with 
costs. 



GUIMABAIS' ApPEAL.* 

Caraoo's AppeaIi. 

{Circuit Court, E. D. Pennsyieania. April 33, 1886.) 

Admibaltt — Appbai, — Evidence . 

When, on an appeal, the questions învolved are exclusively questions of 
fact, dépendent upon conflicting testimony, the court will not discuss the évi- 
dence to enforce its views with référence to its wcight and credibility. 

In Admiralty. 

John G. Johnson, for libelant and appellant. 

Charles Gibbons, for respondent and appellant. 

McKennan, J. As the sum in controversy in each of thèse case» 
does not appear, by the record, to entitle either of the parties to an 
appeal, it is unnecessary for this court to make a detailed finding of 
facts; and as the questions involved in the cases are exclusively 
questions of fact, dépendent upon conflicting testimony, it would not 
be profitable to discuss the évidence to enforce the views of the court 
in référence to its weight and credibility. It is sufficient to say that 
no error ia discovered in the conclusions of the district court upon 
it, and the decree of that court, in each case, is affirmed, with costs. 

1 Keported by 0. B. Xay lor, Esq., of the Phlladelphia bar. 
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Saginaw Gas-Light Co. v. City of Saginaw and another. 

{Circuit Court, E. D, Miehigan. September 7, 1886.) 

1. Circuit Coubt— Jubisbiction — Citizenship. 

Circuit courts can acquire no jurisdiction by reason of citizenship, unless 
ail the plaintifiEs are citizens of différent States from ail or any of the défend- 
ants. 

2. Same— FEDERAL Question. 

Where two corporations, chartered under a state law, hold conflicting grants 
from a municipality, whlch was also chartered by the législature, a case is 
presented "arising under the constitution or laws of the United States," of 
which the circuit court has original jufisdiction, independent of the citizen- 
ship of the parties.! 

3. Gas Companibs — Municipal Ordinance — ExcLusira Right to Light 

Strbets. , 

Authority "to cause the streets of a city to be lighted," and to make "rea- 

sonàble régulations" with référencé thereto, does not empower the city gov- 

ernmeht to grant to one company the exclusive right to furnish gas for 30 

years. 

4 Bamb — CoNTEACT wiTH Anothbr Compant to Light Streets with Elbc- 

TRICITY. 

The exclusive right to light a city with gas for 30 years is not . legally " im- 
paired " by a subséquent contract with another company to light the streets 
with electricity. 

In Bquity. On motion for preliminary injunction. 

This was a bill by the Saginaw Gas-light Company to enjoin the 
city of Saginaw from entering into a contract with an eleotric light 
company to light its streets. 

The facts of the case were substantially as follows : 

On the twenty-second of April, 1868, the common council of the city of 
Saginaw passed an ordinance, in which, after reciting that it was désirable 
that the city should be lighted with gas, and that, to induce any company to 
erect gas-works, lay down gas-pipes, and furnish a supply of gas, it was nec- 
essary to grant to auch company certain exclusive rights and privilèges, it 
was enacted "that the exclusive right and privilège of erecting, maintaining, 
and continuing and operating gas-works within said city, * * * and the 
exclusive right and privilège of manufacturing gas in said city for sale for 
lights, and of selling the same, and of supplying the inhabitants of said city, 
etc., be, and is hereby, granted to" four individuals, (naming them,) for 30 
years: provided, that they should, within 30 days after the passage of the or- 
dinance, organize a corporation, file a copy of their articles of association, 
and their acceptance of the ordinance, and agreements to perform on their 
part, according to the terms and conditions thereof, to supply gas for lights; 
to erect, within one year and six months, permanent and sufflcient gas-works 
in said city; to lay down in the streets thereof at least 9,000 feet of main 
pipe; and to supply, aii<"l to continue to supply, gas to ail persons along the 
line of said main pipe who should require it, and conform to the rules of the 
company, and pay for the same at the rates provided for in said ordinance. 

Within 30 days from the passage of this ordinance the four individuals 
named as grantees proceeded to organize a gas company, as required by the 
terms of the ordinance, under the name of the Saginaw Gas-light Company, 
the plaintiff in this bill. The company was organized, erected gas-works 
within the time required, and expended somewhat over $75,000 in laying 

•See note at'endof case. 
v.28F.no. 10—34 
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pipes onJ in ereeting works, and in ail otlier respects complied with the or- 
dinanee; and, within the 30 days required, filed with the recorder of the city 
a copy of its articles of association, and its àcceptance of the ordinancé. 

On July 6, 1871, the city passed a further ordinancé, making a contract 
with the plaintifE to furnislî gas for the public laraps for that city, to com- 
mence on tlie eighth day of July, 1871; and which, after providing terms, 
price, and conditions upoJi which the lighting was to be done, contained this 
further stipulation: "This proposition, if accepted, to remain in force iintil 
the flrst day of January, 1873, and to be considered aa renewed from yëar to 
year, unless either party gives notice to the other of thelr désire to terminate 
the saine, not less than 30 days preyious to the flrst day of January of any 
year;" and a further stipulation that "this ordinancé shall be construed.as a 
contract between said city and said Saginaw Gas-light Company;" and a fur- 
ther stipulation that "nothingin this ordinancé contained shall b© construed 
se as to release said gas-light company from the opération, effect, and obliga- 
tions of the ordinancé of said cityadopted April 22, 1868," etc. 

Both pf said ordinances continued to reniai n in force, and no attempt was 
ever madé to tern)inate them, or either of them, by notice or otherwise. The 
plaintiff always complied with the régulations of the common councîl, and 
the terms et thèse ordinances, and no claim was ever made of any failure on 
its part to comply with the conditions of the ordinances, or to keep its works, 
pipes, and meters in goôd repair; or of any failure to supply the city of Sag- 
inaw, or its inhabitants, with a good article of burning gas, of as good quality 
as was furnished by other companies to cities similarly sitiiated. 

On the twenty-flrst day of July, 1886, the common council passed another 
resolution, accepting a proposition wfaich had prevîously been made by the 
said Fort Wayne Jenney îîlectric Light Company, granting permission to 
that company to purchase a location, to erect buildings, and put up a plant 
in the said city of Saginaw, for city and commercial lighting; and made a 
contract with that company to lightj the public streets of Saginaw with elec- 
tric light. 

The claim of the plaintifi was: 

(1) That the city of Saginaw, under its charter, was charged with the duty 
of lighting its public streets and buildings, and had the power to contract 
with others tofurnish the means of obtaining gas, and to pass the ordinances 
of 1868 and of 1871, giving the plaintiff the exclusive right to furnish gas 
for 30 years, and imposing upon it a corresponding obligation to do so; and 
that, by the terms of those ordinances, it adopted gas as its light for publie 
and private use. 

(2) That the ordinancé of 1871 constituted a contract between the city of 
Saginaw and plaintiff, still in force and binding upon bbth parties. 

(3) That the exiolusive gas franchise conferred by the ordinancé of 1868 
was, in efifect, an exclusive Ugfit franchise, and could not be defeated by the 
introduction of naphtha lamps, electric lighta, or any other substitute, be- 
cause the substantial right secured by the company under the ordinancé was 
to furnish light for the public streets and buildings, and for the inhàbitants 
of the city. and the introduction of any other light besides gas was fatal to 
the beneflts intended to be conferred by the ordinancé. 

Wheeler é McKiiîght, for plaintiff. 
Benton Hanchett, for the City of Saginaw. 
Perry A, Randall, for the Electric Light Co. 

Brown, J. a preliminary objection to the jurisdiction of ths court 
in this case demands our first considération. That no 'jurisdiûtion 
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is acquîred byreason of tbe citizenship of the parties is too clear for 
argument. The plaintiff and the city of Saginaw (the principal de- 
fendant) are citizens of the same state, and the fact that another 
party, viz., the Fort Wayne Jenney Electric Light Company, a citi- 
zen of Indiana, is also joined as défendant, is insufficient. Under 
the original judiciary act of 1789, which conferred upon the circuit 
courts jurisdiction of ail suits "between a citizen of the state where 
the suit is brought and a citizen of another state," it was uniformly 
held that, if there were several co-plaintiffs, each plaintiff must be 
compétent to sue, and, if there were several co-defendants, each de- 
fendant must be liable to be sued, in the fédéral court, or jurisdic- 
tion conld not be entertained. While the désignation of party "plain- 
tiff" or "défendant" was in the singular number, it was intended to 
embrace ail persons who were on one side, however numerous; so 
that each distinct interest must be represented by persons ail of 
whom were entitled to sue, or were liable to be sued, in the fédéral 
court. Strawhridge v. Curtiss, 3 Cranch, 267; Coal Co. v. Blatch- 
ford, 11 Wall. 172. 

In section 1 of the act of 1875 the phraseology is but sligbtly 
changed, and jurisdiction given of "controversies" "between citizens 
of différent states;" but the construction of the act is tbe same, ex- 
cept that the court may examine the record, and rearrange the par- 
ties upon différent sides of the actual "oontroversy" or the real mat- 
ter in dispute, Pacific R. R. v. Ketckum, 101 U. S. 289, 297 ; Teal 
T. Walker, 10 Ch. Leg. News, 131. 

The same language is used in ffrst clause of the second section of 
the same act, providing for the removal of cases from state courts, 
and to this language a like construction bas been given in a large 
number of cases. Removal Cases, 100 CJ. S. 4.57; Blake v. McKim, 
103 D. S. 336; Shainwald v. Lewis, 108 U. S. 158; S. C. 2 Sup.Ct. 
Eep. 385; Hyde v. RMe, 104 D. S. 407. 

As there is no doubt that the parties in this cause are properly ar- 
ranged upon tbe record, the jurisdiction must fail, unless it can be 
Bupported upon some other ground. 

It is insisted, in this connection, that the suit is one "arising under 
the constitution or laws of the United States," within the meaningof 
the act of 1875, and that, therefore, this court may take cognizance 
of the case independent of the citizenship of the parties, (iranting 
the premises, plaintiff's conclusion therefrom is undoubtedly correct. 
Its claim is that the resolution of the common council of the city of 
Saginaw adopted July 21, 1886, accepting the proposition of the elec- 
tric light Company, granting permission to that company to purchase 
a location, to erect buildings, and.to put up a plant in said city, and 
contracting with the company to light the public streets of the city 
with electric lights, is a practical répudiation of its contract with the 
plaintiff, and a violation of the constitutional provision that "no 
state shall pass auy law impairing the obligations of contracts.'' If 
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the décision of the case is dépendent ùpon the proper construction 
of this clause of the constitution, there can be no doubt of our juris- 
diction. Gold-washing Go. v. Keyes, 96 U. S. 199; Railroad Co. v. 
Mississippi, 102 U. S. 135, 141; Levy \. Shreveport, ante, 209. 

But if the case be not one of this class, — in other words, if the 
resolution of the common council in question be not a "state law," 
within the meaning of this clause, — then we cannot be called npon 
to détermine whether it impairs tbe obligation of plaintiff's contract. 
To illustrate : If the plaintiff corporation had received its franchise 
directly from the state législature, and the electric light company 
had also received its franchise of July 21, 1886, from the same body, 
there could be no question that the consonance of this action with 
the above clause of the constitution would be directly put in issue by 
this case. Suits arising upon conflicting législative grants of this 
description are of fréquent occurrence, and hâve been uniformly 
held ta be cognizable in the fédéral courts. State Bank v. Knoop, 
16 How. 369; Providence Bank v. Billinga, 4 Pet. 561; Charles 
River Bridge v. Warren Bridge, 11 Pet. 420; Richmond, etc.i,R..Go. 
V, Louisa R. Go., 13 How. 81 ; New Jersey v. Wilson, 7 Granch, 164; 
New Orléans Gas Go. v. Louisiana Light Go., 115 U. S. 650; S. G. 6 
Sup. et. Eep. 252; Louisville Gas Go. v. Citizens' Gas Go., 115 tf. 
S. 683; S. G. 6 Ct. Eep. 265. 

Upon the other hand, it is equally clear that if the city of Saginaw 
possessed no greater powers than those of any private corporation, 
its action in passing the resolution of July 2lBt would hâve amounted 
to nothing more than the breach of an ordinary contract with the 
plaintiff, and would hâve involved no question of législative power. 
It is only where a party is acting under authority of a "state!" that 
his action can be obnoxious to the clause in question, prohibiting 
"states" from impairing the obligations of- eontracts. In the absence 
of this clause, a state might enact laws which would bave that effect. 
This is one of the attributes of complète sovereignty, and the power 
to do this bas more than once been exercised by the impérial parlia- 
ment of Great Britian, and by other sovereign bodies, — notably in 
the récent Irish land act; but no one will prétend it can be done by 
an individual, or a private corporation. Hence it is the act of a sov- 
ereign state upon which this clause is intended to operate. As to 
ail other bodies or persons. the provision is unnecessary. Thus, we 
hâve no jurisdiction to inquire whether the political body which passed 
a particular statute was in fact a "state" législature, within the mean- 
ing of this clause. Scott v. Jones, 5 How. 343. Nor to détermine 
whether the law of a territorial législature impairs the obligations of 
a contract. Miners' Bank v. lowa, 12 How. 1 ; Messenger v. Mason, 
10 Wall. 507. Nor is the authority eonferred by a state statute upon 
its suprême court to hear and détermine cases the kind of authority 
referred to in the judiciary act, which gives the fédéral suprême court 
the right to review its décisions where is drawn in question the va- 
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lidity of a statuts, or an authority exercised under any state. Bethell 
V. Demaret, 10 Wall. 537. 

As was said by Mr. Justice Miller in Railroad Go. v. Zîoefc, 4 Wall. 
177, 181 : "It must be the constitution, or some law of the state, 
which impairs the obligation of a contract, or which is otherwise in 
conflict with the constitution of the United States." See, also, Knox 
V. Exchange Bank, 12 Wall. 379; Tarver v. Keach, 15 Wall. 67. 

But if the authority exercised be that of the state itself, whether 
acting directly through its législature, or indirectly through a subor- 
dinate body, to which the législature bas delegated a portion of its 
powers, it is compétent for this court to inquire whether it has ex- 
ce eded its authority, and viola ted the constitution al pi'o vision in 
question. 

Thus, in the case of Weston v. City of Gharleston, 2 Pet. 462, a 
municipal ordinance of the oity of Gharleston was held to be the exer- 
cise of "an authority under the state of- South Oarolina, the validity 
of which might be drawn in question by the suprême court on the 
ground of its repugnancy to the constitution. 

: In Wright v. Nagle, 101 U. S. 791,the jurisdictibn of the court wàs 
sustained upon the following state of facta: An inferior state court 
had entered into a contract granting to the plaintiff the exclusive 
right of opening ferries and building bridges over a certain river. 
Subsequently the commissioners of roads and revenues for the same 
county authorized the défendants to erect and maintain a toU-bridge 
across the same river within the limita of the original grant to plain- 
tiff. The bill averred that the commissioners, in making and grant- 
ing such franchise, exercised législative powers conferred upon it by 
the statute; that the grant was in the nature of a statute of the lég- 
islature, and was an infringement of the grant to the plaintiff, and 
impaired the obligation of his contract. On motion to dismiss the 
case because no fédéral question was involved, the court held that the 
législature of the state alone had authority to make the grant, but 
that it might exercise this authority by direct législation, or through 
agencies duly established, having power for that purpose; that the 
grant, when made, was directly or indirectly the act of the state; and 
that the court had jurisdiction to inquire whether the grant so made 
impaired the obligation of the prier contract with the plaintiff. Upon 
a careful considération of this case, we hâve come to the conclusion 
that it is controlling hère, and décisive in favor of our jurisdiction. 

The gênerai law authorizing the formation of gas-light companies, 
under which both the plaintiff corporation and the electric light Com- 
pany were organized, provides that (Laws 1871, § 2908) "such cor- 
poration shall bave power to lay conductors, etc., with the consent of 
the municipal authorities of said city, town, or village, under such 
reasonable régulations as they may prescribe." In enacting such 
régulations, then, the common council is acting under the authority 
of the state, and the question of their consonance with the consti- 
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tutional provision above quoted is as properly cognizable in this court 
as if the two companies received their entire power and franchises 
directly from the state. ' 

As incident to the constitutional question, we are also at liberty to 
inquire whether, admitting thatthe common council granted an exclu- 
sive franchise to the four persons named in the resolution, it had the 
power to do this under its charter. Wright v. Nagle, 101 U. S. 791. 
What, then, were the powers of the common council in this particu- 
lar? The answer must be found either in the city charter, in the 
gênerai law authorizing the formation of gas companies, or be in- 
ferred from the powers expressly granted in thèse acts. But the 
charter of 1867, under wbich the city was ineorporated at the time it 
granted the franchise to plaintiff, is silent upon this subject. In 
enumerating the powers and duties of the common council, in sec- 
tion 10 of this charter, no mention whatever is made of a power to 
light the streets; and it was not until 1871 tbat the act was so 
amended as to authorize the common council "to cause the streeta, 
lanes, and alleys to be lighted." 2 Laws 1871, p. 424. In view of 
tbisfact, we ând it diffîcult to see how the ordinance of 1868 eau be 
supported. 

We understand the law to be perfectly well settled, as stated by Judge 
DiLLON in bis admirable work upon Municipal Corporations, § 89, 
that "a municipal corporation possesses and can exercise the follow- 
ing powers, and no others: (1) Those granted in express words ; (2) 
those necessarily or fairly implied, or incident to the powers expressly 
granted ; (3) those essential to the deolared object and purposes of 
the corporation, not simply convenient, but indispensable. Any fair, 
reasonable donbt concerning the existence of power is resolved by the 
courts against the corporation, and the power is denied. Of every 
municipal corporation, the charter or statute by which it is created 
is its organic act. Neither the corporation nor its officers can do any 
act, or make any contract, or incur any liability, not authorized 
thereby. AU acts beyond the scope of the powers granted are void." 
While lighting the streets of a city is undoubtedly greatly conducive 
to the comfort and convenience of its inhabitants, it is by no means 
indispensable to a city government, nor is it one of those ineidental 
powers which are sometimes implied from other powers expressly 
conferred. 

But conceding, for the purposes of the case, that the ordinance of 
1871, which was passed after the act of 1871 amending the chHrter 
had taken effect, was a récognition and adoption of the ordinance of 
1868, it remains tobe considered whether, at this time, the common 
council had the power to confer an exclusive franchise upon the 
plaintiff to light its streets with gas for 30 years. That the state, 
in its sovereign capacity, may grant a monopoly of this description, 
and that s uch monopolies will be protected against a subséquent con- 
flicting grant, has lately been settled by the suprême court in N'ew 
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Orléans Gas Co.y. Louisiana Light Co., 115 U. S. 65Q, S. C. 6 Sup. 
et. Eep. 252, and Louisville Gas Co. v. Citizens' Gas Co., 115 U. 
S. 683, S. G. 6 Sup. Ct. Eep. 265. But whether, under a charter 
simply authorizing a municipal corporation "to cause its streets to be 
lighted," it may grant an exclusive privilège of this description, for a 
term of years, is a widely différent question. Bearing in mind that 
the powers of the municipality are strictly lirnited by its charter, it is 
needful to inquire whether the grant of an exclusive franchise is a 
proper and reasonable method of exercising its authority to light the 
public streets, and furnish gas to its inhabitants. We think it en- 
tirely clear that the city is not bound to manufacture and furnish the 
gas itself, but may con tract with any individu al or Company for 
lighting the city, and, as an incident thereto, may authorize the use 
of its streets for laying pipes and mains. Indeed, this îs not only a 
usual and convenient mode of exercising its power, but, in the gen- 
«ral law for the organization of gas companies, it is expressly pro- 
vided that such corporation shall hâve power to lay. coiiductofs, etc., 
°witb the consent of the municipal authorities of such city, town, or 
village, under such reasonable régulations as they may prèscribe. 
There is hère an implied, if not an express, authority for the city to 
contract with any corporation which may be organized under the act. 

It is cléar, however, that there is no authority expressly given to 
confer upon any corporation an exclusive rrght to occupy its stireéts 
for a ûumber of years. It is true, it may, in effect, grant such ex- 
clusive right by refusing to any other company the franchise or priv- 
ilège it has already grànted to one; but this présupposes a continued 
and abiding consent on the part of the city to keep alive its contract, 
and is quite distinct from the right of the city to surrender its power 
to make another contract, and to vest in the plaintiff the right to dé- 
termine for itself whether a rival company shall be permitted to en- 
ter its domain. While there is great force in plaintiff 's argument 
that individuals would not be likely to incur the great expense of es- 
tablishing gas-works and laying pipes without some assurance of a 
profitable and continued employment for a sufficient length of time 
to rémunérât* them for their outlay, we think the law is too well set- 
tled that this cannot be done, without express permission of the sov- 
ereign power, to be now disturbed. If a grant of this kind for 30 
years may be supported, why may it not, by parity of reasoning, be 
upheld for a hundred years, or in perpetuity? 

The common law of England déclares that monopolies cannot em- 
anate from the crown, and oan only be conferred by act of parlia- 
ment, (Bac. Abr. tit. "Monopoly,") and a by-law which, créâtes a 
monopoly is void, (Jac. Law Dict.) ,;! 

The great weight of authority in this country is in the S9,me direc- 
tion. Thus, in Norwich Gas Co.y. Norwiek City f} as Co>:,i 25 Go,nn. 
19, a municipal ordinance, purporting to grant the exclusive privilège 
of Jaying gas-pipeathrougÊibe streets of ,à <?ity for. a peripd of 15 
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years, was held to give the grantee no interest in the soil, aud no 
title which would enable him to restrain another company from do- 
ing the same thing, provided it did not interfère with his works. The 
court went even further, — beyond what we belle ve now to be the ac- 
cepted doctrine, — and held that the business of manufacturing and 
selling gas was an ordinary business, in respect to which the govern- 
ment had no exclusive prérogative, and that the législature itself had 
no power to amend the plaintifE's charter, so as to give it the exclu- 
sive privilège claimed. 

We are not, however, without the direct authority for our proposi- 
tion that nothing will be intended from a législative grant to a mu- 
nicipal corporation. 

In Minturn v. Lame, 23 How. 435, it was held that a charter au- 
thorizing the city of Oakland to establish and regulate ferries, or to 
authorize the construction of the same, gave no power to the city to 
grant an exclusive privilège. In delivering the opinion Mr. Justice 
Nelson observed: 

"It is a well-settled rule of construction of grants hj the législature to cor- 
porations, whether public or private, that only such powers and rights can 
be éxercised underthein as are clearly comprehended witliin the words of the 
act, or deriTed therefrom by necessary in[iplication, regard being had to the 
objecta of the grant. Any ambiguity or doubt arising eut of the terras used 
by the législature must be resolved in favor of the public." 

In the case of Wright v. Nagle, 101 U. S. 791, to which référence 
bas already been made, it was keld that législative power given to 
an inferior body to establish ferries and bridges did not authorize 
such body to grant the exclusive right to one person, though there 
was no doubt that the législature itself had authority to make such a 
grant. The case is upon ail fours with the one under considération. 

The same question was argued with great skill and thoroughness in 
State V. Cincinnati Gas-light é Coke Co., 18 Ohio St. 262. In this 
case the charter conferred on the gas company power "to manufact- 
ure and sell gas, to lay pipes," etc., provided the consent of the city 
council be obtained for that purpose. Under a power given to the 
city council of Cincinnati "to cause said city, or any part thereof, to 
be lighted with oil or gas," and to levy a tax for that purpose, it con- 
tracted to invest the défendant with the full and exclusive privilège 
of using the streets, etc., for the purpose of lighting the city for the 
term of 25 years, and thereafter, until the city should purchase the 
Works. It was held that, while there was no doubt that the city might 
by contract provide for lighting by gas, there was no necessity for 
making such right exclusive, and that the city had no authority to 
make the grant. 

So, in Richmond Co. Gas-light Co. v. Middletown, 59 N. Y. 228, the 
board of the town corporation was authorized to cause the streets to be 
lighted with gas whenever they deemed it necessary, and required the 
board to contract with the plaintiff company to Bupply the same wîth 
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gas. This was held by the court of appeala not to confer the power 
on the board to make a contract which should be binding on the town 
for a fixed term of years, and that the contract was terminated by the 
repeal of the act under which it was made. 

Other analogous cases are to the eame efifect : 

Logan y. Pyne, 43 lowa, 524, in which an exclusive grant to one 
person to run omnibuses was held not to be the valid exercise of a 
power to "license, tax, and regulate omnibuses." 

Jackson County Horse R. Co. v. Rapid Transit Go., 24 Fed. Eep. 
306. In this case it was held by Judge Brewee that, in the absence 
of express authority in its charter, the city of Kansas had no power 
to grant to a street raiiway company the sole right, for the space of 
21 years, to construct, maintain, and operate their raiiway over and 
along the streets of the said city. 

The only case to which our attention has been ealled, which points 
in the other direction, is that of City of Newport v. Newport Light 
Ce, 8 Ky. Law Eep. 22. In this case the charter of the Newport 
Light Company provided that "it might furnish any city * * * 
with gas, or other lights, for such time, and upon such terms, as may 
be agreed upon by the parties ;" while the charter of the city of New- 
port empowered that municipality "to construct, maintain, and oper- 
ate gas-works, and to pass ail ordinances necessary to regulate the 
same." It was held that under thèse acts a grant to the light Com- 
pany of an exclusive privilège of using its streets, etc., for the pur- 
pose of laying pipes, for 25 years, was a valid exercise of its power. 
It was said that, being invested with the right to light its streets with 
gas, or to construct and maintain gas-works for that purpose, its' 
right to contract under such power was unquestioned; and that, when 
there was a valid contract to that effect, there was no reason why it 
should not be enforced or governed by the same rules applicable to 
contracts between natural persons. We think, however, the court 
erred in treating the cases in Ohio and Connecticut as being incon- 
sistent with the récent cases in the suprême court of the United 
States, wherein the franchises of the New Orléans and Louisville Gas 
Companies were upheld, and in overlooking the distinction between the 
grant of a monopoly by the législature of the state, possessing sov- 
ereign powers in that particular, and the bestowal of a like monopoly 
by the common coimcil of a city, whose powers are strictly limited 
by its charter. We think the statement of the court that the ques- 
tion was one of contract, or of the right to contract, must be taken 
with the qualification that the power to contract with one company 
is not of such a character as to deprive the city of its power to con- 
tract with another. It is the very power to contract which the city 
bargains away and relinquishes by the grant of a monopoly for a 
term of years, and this, it seems to us, it cannot do. Gale v. Kala- 
mazoo, 23 Mich. 344; Mayor of N. Y. v. Second Ave. B. R., 32 N. 
Y. 261. 
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The power to contract, eyen in the hands of a private individual, 
is limited by law, and does not extend to such contracta as are against 
public policy, in restraint of trade or marriage, opposed to the rev- 
enue laws, or which tend to corrupt législation. Much more is tbis 
power limited wlien one of the contracting parties is a corporation, 
with rights strictly defined by its charter. Expérience has not shown 
that the création of a monopoly of this description is ordinarily nec- 
essary to procure the proper lighting of a city, a proper supply of 
•water, or the needful railway facilities for its streets. If priva,te in- 
dividuals are reluctant to undertake such enterprises, the city may 
either establish its own gas-works, and thus create a monopoly for 
the benefit of its own citizens, or procure spécial authority from the 
législature to enter into a contract for a definite term of years. 

But, conceding this franchise to hâve been legally granted, there is 
another obstacle no less formidable to the maintenance of this bill. 
The grant in this case is of an exclusive right "to maintain and oper- 
ate gas-works, to lay gas-pipes through the streets, and to supply the 
city and its irihabitants with gas. It is not the exclusive privilège of 
lighting the city, but of lighting it with gas, that is contemplated. 
There is nothing to prevent the city from using oil, electricity, or any 
other means of illumination, except gas. Ât the time this ordinance 
was passed the employment of gas was the favorite and only effect- 
uai means of lighting a city, and it was undoubtedly supposed by 
both parties that it would continue to be so. But in the progress of 
human science another method has been invented, which bids fair to 
Bupersede the old one, and the city may well claim that it ought not 
to be deprived of the beneiits of the latest discoveries in that direc- 
tion. Suppose, before the employment of gas as an illuminator, a 
city had contracted with an individual to light its streets with oil for 
50 years, would it not be a hardship to claim that it was thereby de- 
barred of availing itself of the later invention ? We think it would 
require the most explicit and unequivocal language to justify this in- 
terprétation. Had the contract been for lighting the city generally, 
there would be plausibility in claiming that the grantee was invested 
with a monopoly of ail forms of illumination. But thèse ordinances 
evidently contemplated that some might prefer, upon the ground of 
economy or otherwise, to light their bouses with oil or candies, and 
reserved the rlght to do so. 

In this connection we are referred to a récent case decided by a 
Bavarian court, in relation to lighting the city of Munich, in which 
it seems to bave been held that good faifch requires that a contract 
by a city to hâve its streets lighted with gas should be extended to 
ail forms of illumination. In delivering the opinion the learned j udge 
observed: 

"There has been an effort made to lay weight on the point that the light- 
ing of the streets with gas was cbnceded to the corapany, that this did not 
binder the introduction of electric lighting, sinee this could take place with- 
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out violating the conditions of section 4. This interprétation is entirely 
contrary to good faitli, — bonafides. But, besides that, tiie city has bound 
itself, for thirty-six years, to hâve the streets lighted with gas, and must do 
this in fnllillment of the contract, since a contrary behavior would involve a 
flagrant breach o£ the contract. * * *• It is fully évident that the gas 
Company undertook, for thirty-six years, the obligation of lighting the streets 
and squares of Munich with gas, and that the city is bound for the time 
agreed upon to allow the lighting of the city to be done by the gas company 
exciusively." 

We cannot assent to a similar interprétation of the franchise in 
this case. The city does not obligate itself to take any particular 
quantity of gas, or to continue the exclusive employment of gas for 
a definite period. The contract between the city of Munich and the 
gas company is not set forth in the opinion, but the language would 
indicate that the city bound itself in terms to hâve its streets lighted 
with gas. If this be so, the case differs very materially from the one 
under considération, and the opinion is entitled to no weight. If 
there were a simple concession to the company of an exclusive privi- 
lège of lighting the city with gas, the case is undoubtedly authority 
for the plaintiff's contention; but, in explanation, it should be ob- 
served that the civil law prevails in the kingdom of Bavaria, and by 
that law grants made by the sovereign are regarded with favor, and 
are given a large and libéral interprétation. 

In Domat's Rules for the Interprétation of Laws it is said, rule 17 : 

"The grants and gifts of the sovereign are to be favorably regarded, and 
to hâve that extension to which they are entitled from the natural presump- 
tion of princely liberality: provided, however, that they are not to be so lib- 
erally construed as to injure other individuals. " 

It is scarcely necessary to say that, in the jurisprudence of Anglo- 
Saxon communitiea, gifts of the sovereign are treated with less con- 
sidération, and a totally différent mie of interprétation obtains. 
Nothing is better settled than that statutes oreating monopolies, 
granting franchises, and charters of incorporation, must be construed 
liberally in favor of the public, and strictly as against the grantee. 
Monopolies are justly regarded as encroachments upon the natural 
rigbts of the people, and are viewed with jealousy by courts. What- 
ever is not equivocally granted in such act is taken to hâve been 
withheld. AU acts of incorporation, and acts extending the priv- 
ilèges of incorporated bodies, are to be taken most strongly against 
the companies. Sedg. St. Law, 339. 

In regard to the rights of franchises, it is said by the suprême court 
that, where the grant is designed by the sovereign power to be a gên- 
erai beneât and accommodation to the public, if the meaning of the 
words be doubtful, they shall be taken most strongly against the 
grantee and for the government, and therefore the grant is not to be 
extended, by implication, in favor of the grantee, beyond the obvious 
and natural meaning of the words employed. Other authorities, put- 
ting it sententiously, say that a doubt is fatal to a grant. Thus, 
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where an act of parliament imposed a penalty on ail but freemen of 
the Waterman's Company, for navigating any wherry, lighter, or 
other craft, on the Thames, it was held that a steam-tug was net 
within the description and prohibition of the act. "A corpoi'ation is 
strictly limited to the exercise of those powers which are specially 
conferred upon it. The exercise of a corporate franchise, being re- 
strictive of individual rights, cannot be extended beyond the letter 
and the spirit of the act of incorporation." Beaty v. Lessee of 
Knowler, 4 Pet. 152, 168. 

But it is useless to multiply authorities in support of this proposi- 
tion. The gênerai principle is too firmly established to admit of 
argument. Its application to this case, we think, is entirely clear. 
The plaintiff took nothing by its franchise but the privilège of liglat- 
ing the streets with gas, and this it will continue to enjoy so far as 
its patrons prefer the use of gas to electricity. But its claim to the 
exclusive privilège of lighting the city by ail methods of illumination 
cannot be supported upon légal principîes, and the injunction must 
therefore be denied. 

NOTE. 

As to the jurisdiction of the circuit court arising frora questions involving the valid- 
ity of state laws impairing the obligation of contracts, see Starin v. City of New York, 6 
Snp. et. Eep. 28 ; Léonard v. City of Shreveport, 28 Ped. Kep. 2.57 ; Levy v. Saine, Id. 209 ; 
New Orléans W. W. Co. v. St. ïaniinany W. W. Co., 14 Fed. Rep. 194 ; Sawjrer v. Par- 
iali of Concordia, 12 Ped. Kep. 764, and note, 761 ; State of Illinois v. Illinois Cent. K. 
Co., 16 Fed. Eep. 881; Illinois v. Chicago, B. & Q. R. Ce, Id. 706; Chaffraix v. Board 
of Liquidation, 11 Fed. Eep. 638. 

As to laws impairing the obligations of contracts, see Fisk v. Police Jury of Jefferson, 
6Sap. et. Eep. 329; Louisville, G. Co. v. Citizens' G. L. Co., Id. 265; New Orléans W. 
W. Co. V. Hivers, Id. 273; New Orléans G. L. Co. v. Louisiana T.. Co., Id. 252 ; Effinger 
V. Kenney, Id. 179 ; Louisiana v. Police Jury of St. Martin, 4 Sup. Ct. Kep. 648 ; Louiaville 
&N. K. Co. V. Palmes, 3 Sup. Ct. Rep. 193 ; State of Tennessee v. Whitworth, 22 Fed. Rep. 
79, SI ; Illinois Cent. R. Co. v. Stone, 20 Fed. Rep. 408 ; Parmers' L. & T. Co. v. Stone, 
Id. 270 ; Wells v. Oregon Ky. & N. Co., 15 Ped. Eep. 561 ; New Orléans W. W. Co. v. St. 
Tamniany W. W. Co., 14 Ped. Rep. 194; IT. S. v.'Port of Mobile. 12 Fed. Rep. 768, and 
note; Sawyerv.Parishof Concordia, Id.754, and note; CrescenlCity, etc., Co., v. Butch- 
ers' Union, etc., Co., 9 Ped. Rep. 743; Burton v. Koshkonong, 4 Ped. Rep. 343; Grand 
Eapids Sav. Bank v. Warren, (Mich.) 18 N, W. Eep. 356; State v. Young, (Minn.) 9 N. 
W. Rep. 737; In re Head-"notea to Opinions, (Mich.) 8 N. W. Rep. 552; Boice v. Boice, 
(Minn.) 7 N. W. Rep. 687 ; People v. Hull, (Colo.) 9 Pac. Rep. .34 ; McGee v. City of San 
José, (Cal.) 8 Pac. Rep. 641; Northern Pac. R. Co. v. Carland, (Mont.) 3 Pac. Kep. 184. 

As to laws which do not impair the obligation of contracts, see Vicksbiirg, S. & ]'. 
R. Co. V. Dennis, 6 Sup. Ct. Rep. 625 ; Chesapeake & 0. Ey, Co. v. Miller, 5 Sup. Ct. Rep. 
813; Butchers' Union, etc., Co., v. Cresceut City, etc., Co., 4 Sup. Ct. Rep. 652 ; Spring 
Valley W. "W. v. Schottler, Id. 48 ; Smith v. Greehhow, 3 Sup. Ct. Eep. 421 ; Gi Ifillan v. 
Union Canal Co., Id. 304; State v. City of New Orléans, Id. 211 ; Memphis G. L. Co. v. 
ïaxing District of Shelby Ce, Id. 205; Shiner v. Jacoba, (lowa,) 17 N. W. Rep. 6l:i; 
County of Kossuth v. Wallace, (lowa,) 15 N. W. Rep. 305 ; Reithmiller v. People, (Mich.) 
6 N. W. Eep, 667 ; Miller v. Kister, (Cal.) 8 Pac. Rep. 813 ; City of Los Angeles v. South- 
ern Pac. R. Co. (Cal.) 7 Pac. Rep. 819. 

The constitutional prohibition on state laws impairing the obligation of contracts 
does not reatrict the power of the state to protect the public heaith, the public morals, 
or the public safety, as the one or the, other may be involved In the exécution of such 
contracts. New Orléans G. L. Co. v. Louisiana L. Co., 6 Sup. Ct. Rep. 252; Butchers' 
Union, etc., Ctf., v. Créscent City, etc., Co., 4 Snp. Ct. Rep. 652. But a provision in a 
charter by which the state bargains away any of the powers of sovereignty, as that of 
eminent domain, is void, and the constitutional protection of the obligation of con- 
tracts does not apply. Village of Hyde Park v. Oak Woods Cemetery Ass'n, (111.) 7 N. 
E. Eep. 627. 
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Palmer V. McCoBMicK and another. 

{Circuit Court, N. D. lowa, W. D. 1886.) 

1. MoRTGAQEB — Non-Resident Mobtgaqob — Statb Statotes Part op Con- 

TRACT. 

Wàen a non-resident exécutes a mortgage upon property, it must be held 
that he executed the same with référence to the laws of the state where the 
property is situated, regulating such instruments, and the statutory modes for 
the enforcement of such contracts must be deemed to be part of the agree- 
ment of the parties. 

2. Same— FoHBCLOsuRE— Decree— NoT a Personal Judqment. 

A decree of foreclosure that the complainant "recover of the défendant, 
out of the mortgaged premises, $487.88, * * * and that real estate in ques- 
tion, or sulflcient thereof, be sold, " etc., is not a personal judgment, but a de- 
cree in rem. 
8. Same — Service bt Publication— Statute Authorizing, Constitutional. 

A statute authorizing service by publication in such a case, where personal 
service cannot be had, is not unconstitutional, and a decree rendered upon 
such service binds the property within the jurisdictîon of the court. 
4. Same— Affidavit— Code Iowa, § 3618, Subd. 3. 

Actions to f oreclose may be brought under Code Iowa, § 3618, subd. 3, upon 
affidavit that personal service cannot be had on the défendant within the state. 
6. Same— Notice of Publication— Affidavit— Countrt Papbb— Proprietor 
AND PuBLisHBR— Code Iowa, § 3630. 

Where the paper in which notice to foreclose is published is a country ça- 
per, issued weekly, the affidavit of publication may be made by the proprie- 
tor. — "nronrietor" and "publisher" being, in such cases, synonymous. Code 
Iowa, § 3630. 

In Bquity. Demurrer to bill to redeem mortgage, and to set aside 
foreclosure. 

The opinion states the facts. 
J. W. Cory, for complainant. 
W. H. Baily, for défendants. 

Shiras, J. From the averments of the bill filed in this cause, it 
appears that on the eighth of July, 1871, a patent in due form was is- 
sued by the United States to complainant for certain realty, situated 
in Dickinson county, Iowa; that on the eighth day of March, 1876, 
complainant executed a mortgage on said realty to secure an indebt- 
edness due to C. H. & L. J. McCormick; that on the thirty-first of 
March, 1877, the mortgagees brought an action to foreclose said 
mortgage in the district court of the state of Iowa, in and for Diekin- 
son county, Iowa; that no personal service of notice of the bringing 
of suit was given to complainant; that complainant did not appear 
thereto, and had no knowledge of its pendency ; that at the May 
term, 1877, of said court, a decree of foreclosure by default was ren- 
dered against complainant, which in form was a personal judgment 
against complainant ; that it was not shown or proved that complain- 
ant was at that time a non-resident of the state of Iowa, although 
in fact he was not a résident of Iowa at that time ; that the affidavit 
of publication of the notice wae insufficient, because it was made by 
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one of the proprietors of the paper, instead of by the publisher, or 
his foreman; that under the decree rendered an exécution was issued, 
and the property was, on the twelfth of June, 1877, sold to the mort- 
gagees; that complainant has tendered the amount due on the mort- 
gage, and therefore complainant prays that he may be allowed to re- 
deem the property, and that the decree of foreclosure, the deed based 
thereon, and ail subséquent conveyances, may bo declared void, and 
be set aside. 

To this bill a demurrer is interposed, on the ground that the allé- 
gations of the bill fail to show a case entitling complainant to the 
relief sought. 

The principal question presented in argument by coansel is whether 
the district court of Dickinson oounty had jurisdiction of the fore- 
closure proceedings; the contention on pari of complainant being 
that the decree of foreclosure rendered is absolutely void for want of 
jurisdiction, the grounds therefor being that complainant was a non- 
resident of lowa when the suit in foreclosure was brought, and that 
a statute authorizing service by publication is unconstitutional; that, 
to confer jurisdiction, every reqnirement of the statute must be fuUy 
met; that the record of the foreclosure cause does not show, upon 
its face, that complainant was not a résident of lowa when the suit 
was brought; and that the affidavit of publication was not made by 
the publisher of the newspaper, or his foreman, as required by the 
statute of lowa. 

Counsel for complainant assumes in his argument that the decree 
rendered in the foreclosure proceedings is, in effeet, a personal judg- 
ment against complainant ; and argues that such a judgment isvoid, 
when rendered against a non-resident upon service by publication 
only. The decree rendered is as f oUows : 

"It is eonsidered, adjudged, and decreed by the court that tbe plaintifEs, 
G. H. & L. J. McCormiek, hâve and recover of and from the défendant, Jared 
Palmer, eut of the mortgaged premises herein described, the sum of four 
hundred and eighty-seven 38-100 dollars, together with interest; « * * 
and that the mortgage mentioned in plaintifEs' pétition be foreclosed, and the 
real estate therein described, or sufiacient thereof , be sold to make said money, 
interest, and costs; and that spécial exécution issue accordingly." 

The decree does not provide for a gênerai exécution, but, by its 
terms, is expressly confined to the realty in the mortgage described. 
In effeet, it finds that there is a certain amount due to complainants 
from Palmer, and decrees that the same shall be made oat of the 
mortgaged property by a sale thereof. Unless the court had the 
power to render such a. decree upon a service by publication, made in 
accordance with the provisions of the statute, it would be impossible 
to foreclose a mortgage given upon realty in this state by a non- 
resident, unless the mortgagor chose to enter a voluntary appearanee, 
or permitted service to be made upon him within the state. By the 
exécution of the mortgage the complainant herein voluntarily oreated 
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a lien upon the realty, and agreed that, if the debt secured by the 
mortgage was not paid when due, then the realty described might be 
Bold in discharge of the indebtedness. The decree rendered by the 
district court of Dickinson connty only carriea into effect this agree- 
ment of the mortgagor. It does not affect him, or his righta, any 
further than to provide that so much of the mortgaged property as 
may be needed may be sold to pay the debt secured by the mortgage. 

When a non-resident exécutes a mortgage upon property in lowa, 
it must be held that he exécutes the same witb référence to the laws 
of lowa regulating such instruments, and the statutory methods for 
the enforcement of such conveyances must be deemed to be part of 
the eontract of the parties. That is to say, the mortgagee is entitled 
to avail himself of the provisions of the state statute providing for 
the foreclosure of such instruments, or otherwise he would be unable 
to reap the benefit of his security. And, on the other hand, the mort- 
gagor, though a non-resident, is also entitled to the protection given 
by the statute to the mortgagee, — such as the right of rédemption 
and the like. 

The case does not fall within the rule announced in Hçiri v. San- 
som, 110 U. S. 151, S. C. 3 Sup. Ct. Eep. 586, wherein it is held that, 
in a Personal action bronght to settle the title to realty, service by 
publication only, against a non-resident, would not enable the court 
to render a personal judgment binding in ail jurisdictions. In such 
a case it is apparent that the party has never had his day in court, 
and was not within the jurisdiction of the court when the judgment 
was rendered. 

In the case now under considération it is not sought to bind the 
mortgagor by a personal judgment. Ail that is sought is to enforce 
the agreement of the party by a decree providing for the sale of the 
mortgaged property, and the decree is not personal, but in rem. In 
such cases statutes authorizing service by publication, when personal 
service cannot be had, are not unconstitutional, and decrees rendered 
upon such service will bind the property within the jurisdiction of 
the court. Pennoyer v. Neff, 95 U. S. 714. 

On behalf of complainant it is further urged that, if a deeree based 
upon service by publication is valid under any circumstances, it 
must appear that every requirement of the statute authorizing such 
service has been f ully complied with, or otherwise the court would be 
without jurisdiction; and that, in this particular case, the record of 
the decree in foreclosure does not show that the défendant therein 
was a non-resident of lowa. If the suit in question had been brought 
under subdivision 6 of section 2618 of the Code of lowa, the argument 
of counsel would be applicable; but, in fact, suits for foreclosure are 
covered by subdivision 3 of the section, and under that clause service 
by publication is not limited to cases wherein t^ie défendant is a non- 
resident of the state, but may be made "when an affidavit is filed 
that personal service cannot be made on the défendant within thia 
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,state." The record shows that such an affidavit was in fact filed in 
the foreclosure suit, and it is not averred that its statements are 
false, or that personal service could hâve been made upon the mort- 
gagor within the state of lowa. The requirement of the statute in 
this particular was fully complied with, and service by publication 
made in pursuance thereof was valid. 

It is claimed, however, that proper proof of the publication of the 
notice was not filed as required by section 2620 of the Code of lowa, 
because the affidavit of publication was not signed by the publisher 
of the paper, or his foreman, but by the proprietor. It is not averred 
in the bill that therewas a publisher of the paper otherthan the pro- 
prietor thereof, or that the person making the affidavit was not in 
fact the publisher thereof. What is claimed is that the court must 
hold, as a matter of law, that an affidavit made by one who described 
himself as the proprietor of a paper is not a compliance with the 
statute which provides that the affidavit must be made by the pub- 
lisher of the paper or his foreman. The paper in which publication 
was made is a country paper, issued weekly. When used in connec- 
tion with a paper of this description, the words "proprietor" and "pub- 
lisher" are synonymous. Pennoyer \. Neff, 95 U. S. 714. 

A number of other légal propositions are presented in the argu- 
ments of counsel, but it is not necessary to consider them in détail, 
as the décision of the case turns upon the points herein noticed. 

From the bill, it appears that in March, 1876, complainant ex- 
ecuted a mortgage to G. H. & L. J. McCormick, to seonre the payment 
of an indebtedness due them upon the realty in the bill described, 
situated in Dickinson county, lowa. Upon the failure of complain- 
ant to pay the indebtedness thus secured, the mortgagees brought 
suit to foreclose the mortgage in the district court of Dickinson 
county; and as the mortgagor was a non-resident of lowa, service 
could only be had by publication in the mode provided for by the 
statute of lowa. Such service having been made at the May term, 
1877, a decree of foreclosure was rendered by default, and the prop- 
erty was sold to the mortgagees ; and, not being redeemed, a sheriff's 
deed was executed to them; that said mortgagees subsequently sold 
the realty to Van Steinberg and Crandall, who hâve been in posses- 
sion thereof for over seven years, putting valuable improvements 
thereon. After an unexplained delay of over eight years, the com- 
plainant brings the présent suit to redeem, and attacks the validity 
of the foreclosure proceedings for the reasons herein stated. None 
of the objections made to the jurisdiction of the court rendering the 
decree of foreclosure are well founded, and no facts are set forth in 
the bill justifying the court in disturbing the titles based upon that 
decree. 

The demurrer to the bill must therefore be sustained; and it is so 
»rdered. 
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SiLVEB and another v. Tobin and others.* 
(Oircuit Court, E. B. Louimma. May 7, 1886.) 

1. CONSTITUTIONAL LaW — WhAKKAGE TaX. 

The question of the constitutionality of wharf^ge taxes exacted by the city 
of New Orléans, and as to their being excessive, has been settled by this court 
in this district adversely to complainants in two cases, — Leathers v. Aiken, 9 
Fed. Rep. 679, and Paeket Go. v. Aiken. 4 Woods, 208, 8. C. 16 Fed. Rep. 890. 

2. MtmiCIPAL CORPOKATIONS— CONTRACTS FOK PUBLIC WORKS— ChAETBK OF THE 

City of New Orléans— Sections 8 and 31. 

It is very doubtful whether section 31 of the charter of the city of New 
Orléans (Acts 1883, p. 34) applies at ail to the matter of farming out the 
wharves and landings, as provided for in section 8, (page 31;) but, if it does, 
it is clear that neither the duties and powers devolving on the city council "to 
prescribe and collect levée dues, " and, in case of the lease of the wharves, to 
flx in advance "just and reasonable charges on vessels and merchandise, " nor 
the rates of charges for wharfage when once flxed by the council, are to be 
affected by the said provision for adjudicating contracts for public works 
ordered by the council. 
8. Bamb — Non-Residbnts. 

Non-residents, who are not tax-payers of the city of New Orléans, hâve no 
standing in court to inquire how the city council of New Orléans manages or 
mismanages the affairs of the city. 
4. Wharfage Tax — Remedy for Excessive. 

Citizens of the United States, engaged in running steam-boats or vessels to 
the port of New Orléans, and compelled thereby to use the wharves and land- 
ings of the city of New Orléans, hâve a right to see that they are not charged 
excessive wharfage, and, if they are, they may resist, and refuse to pay the 
same, so far as excessive. In the case of Paeket Go. v. Gatîettshurg, 105 tl. S. 
565, the remedy in the case of excessive rates of wharfage is pointed out to 
be by an action at law to détermine the excess, and then by injunction from 
a court of equity to restrain it. 

On Motion for Injunction Pendente Lite. 

John H. Kennard, W. W. Howe, and S, S. Prentiss, for complain- 
ants. 

W. S. Benedict, A. G. Brice, Thomas L. Bayne, George Denegre, 
E. H. Farrar, and E. B. Kruttschnitt, for défendants, 

Pakdee, J. The complainants, D. H. Silver and T. C. Sweeney, 
citizens, respectively, of the states of Missouri and Virginia, alleging 
themselves to be the owners of the steam-boat C. C. CarroU, and a 
one-half interest in the steam-boat Corona, pray for an injunction 
pendente lite to restrain the city of New Orléans, and Tobin and oth- 
ers, composing the firm of Aiken & Co., wharf lessees, from earrying 
out the provisions of a contrâct between them and the city of New 
Orléans, of the date thirty-ârst of August, 1885, by which the city 
extended, for a period of five years from the thirtieth day of May, 
1886, the lease entered into between the city and Aiken & Co. on the 
thirtieth day of May, 1881, by which Aiken & Co. were granted the 
right to collect the revenues of the wharves and landings of the city 

* Eeported by Joseph P. Hornor, Esq., of the New Orléans bar. 
v.28F.no.lO— 85 
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of New Orléans for certain considérations therein mentioned. The 
bill further charges that complainants will be compelled, by the or- 
dinance of the city of New Orléans and the lease aforesaid, to pay 
wharfage at the rate of eight cents per ton of their tonnage each time 
their boats land at the wharves, and that they hâve each an interest 
of more than $500 ; that the original contract of May 30, 1881, and 
the extension thereof, are illégal, unconstitutional, null, and void; 
that the city of New Orléans had no power to adopt the ordinance on 
which the contract of August 31, 1885, is based, nor power to enter 
into said contract, — the section of the city charter attempting to grant 
the alleged power, and the ordinance and contract, being ail in con- 
flict with article 1, §§ 8, 10, of the constitution of the United States,. 
as an attempted régulation of commerce and tax on tonnagej that 
the city cannot tax commerce with the cost of construction of artifi- 
cial facilities, but only for the use thereof. The bill further allèges 
that the contract of August 31st is illégal, because entered into in vi- 
olation of the city charter, which provides that the lessees of the 
wharves shall erect sheds upon the wharves, and that ail contracts 
for public Works shall be offered by the comptroUer at public auction, 
and adjudicated to the lowest bidder, or be advertised for sealed pro- 
posais, and given to the person making the lowest bid, — the city 
council having contracted with Aiken & Co., the défendants, in the 
face of lower bids, which they refused to entertain and consider; 
and, finally, it is charged that the rates of wharfage exacted are ex- 
cessive, and enable the défendants to make a profit of not less than 
$100,000 per annum; that the rate on steam-boats is eight cents per 
ton, whereas five cents would be a fair and reasonable rate; and that, 
had compétition been allowed, "the leasing or farming out might 
hâve been made for five cents a ton." For thèse reasons the com- 
plainants pray that the ordinance 1386, council séries, and contract 
of August 31, 1885, be declared illégal, annuUed, and the exécution 
thereof enjoined. 

Exbibits attached to the bill show : (1) The alleged contract with 
Aiken & Co. (2) Letter of Aiken & Co. asking an extension of their 
présent lease. (3) Proposition of C. A. Eager and others to take the 
contract at rates of the Aiken & Co. lease, and donate $50,000 and 
plant to the city. (3|-) Proposition of E. Sinnott & Co. to take wharf 
lease on reduced terms, if the same is opened to compétition. (4) 
Statements of eommissioner of public works before the council to the 
effeet that two members of the counsel were connected with the wharf 
lessees; that the rates could be reduced to five cents per ton; and 
that the lessees cleared a profit of $98,000; and asking for delay of 
one week to make complète proof. (5) Alleged reasons of the mayor 
for approving the contract, that "they are ail jobs," but I think this 
is the least. 

Complainants' afBdavits in support of the présent motion are : (1) 
Affidavit of James Sweeney, setting forth his proposition, on the ba- 
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sis of the Aiken lease, to lease the wharves for five years; keeping 
ail wharves and landings in good order and repair, and paying $30,- 
000 annually for policing, $10,000 annually for contravention clerks, 
to light the wharves by electricity, to build $30,000 new wharves an- 
nually, and to allow a rebate of 10 per cent, on rates charged at prés- 
ent. (2) AfSdavit of Thomas P. Handy that the lease of the wharves, 
if proper compétition had been allowed, might bave been made at a 
réduction of rates of at least 10 per centum ; and that he proposed to 
lease on the basis of the Aiken lease, and make a donation to the 
city towards the support of the public schools, or as the city might 
direct, of $75,000. 

The entire case of the complainants, as made by themselves, is 
hère set forth, and their grievances may be set down under thèse 
heads : (1) The wharf âge fées to be exaeted under the renewed lease 
to Aiken & Co. are really a tonnage tax, in violation of the constitu- 
tion of the United States. (2) The rates of wharfage under said re- 
newed lease are excessive. (3) The section of the city charter au- 
thorizing the city to lease the wharves is in violation of the constitu- 
tion of the United States. (4) The lease, as made by the city to 
Aiken & Co., was in violation of the city charter, and void, because 
the lease provides for public works ordered by the city council, and 
the same was not adjudicated to the lowest bidder, according to the 
requirements of section 21 of the city charter. (5) The city council 
made undue haste in considering and determining the matter, refus- 
ing to listen to the propositions of those citizens who desired to bid 
for the privilèges to be granted. 

Except the two last-mentioned grievances, the issues presented 
bave been passed upon by this court in this district, and settled ad- 
versely to complainants in the two cases of Leathers v. Aiken, 9 Fed. 
Eep, 679, and Packet Co. v. Aiken, é Woods, 208, S. C. 16 Ped. 
Eep. 890. See, also^ Cannon v. New Orléans, 20 Wall. 577; Packet 
Co. v. Keokuk, 95 U. S. 80; Packet Co. v. St. Louis, 100 U. S. 423; 
Vickshurg v. Tobin, Id. 430 ; Packet Co. v. Catlettshurg, 106 U. S. 
559 ; Transportation Co. y. Parkersburg, 107 U. S. 691 ; S. C. 2 Sup. 
et. Eep. 732. 

Section 8 of the city charter (act No. 20 of 1882) contains this 
provision, amongothers: 

"ïhe council shall also hâve power * * * (5) to prescribe and collect 
wharfage and levée dues, and to erect sheds over the wharves and buildings, 
to protect merchandise and to niake such charges therefor as will pay for 
the construction, keeping in repair, lighting, and policing of such wharves 
and sheds, and no more. ïhe council may lease or farm out the wharves 
and landings in sections, for a period not exceeding ten years, to such per- 
sons as will bind themselves with security to construet and keep in good re- 
pairs such wharves and landings, and construet and keep in repairs sheds 
over the wharves, and light the same, and pay the cost of policing the sarae, 
for such just and reasonable charg'^s on vessels and merchandise, or either, 
for the use of the wharves and sheds, as may be fixed in advance by the 
council, and with such spécifications as may be required by them." 
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Sectioi. 21 of tlie same law, among other things, provîdes that — 
"(21) AU contraets for public works, orfor materials or supplies ordered by 
the couneil, shall be oflered by the comptroller at public auction, and glven 
to the lowest bidder wha can furnish seourity satisfactory to the couneil ; or 
the same shall, at the discrétion of the couneil, be advertised for proposais, 
to be delivered to the comptroller in writing, sealed, and to be opened by 
said comptroller in présence of the finance committee of said couneil, and 
given to the person making the lowest proposai therefor who can furnish 
seourity satisfactory to the couneil: provided, that the couneil shall in either 
case hâve a riglit to reject any or ail bids or proposais." 

It is very doubtful whether the provision quoted from section 21 
applies at ail to the matter of farming eut the wharves and landings 
as provided for in section 8; but, if it does, it is clear that neither 
the duties and powers devolving on the city couneil, "to prescribe and 
coUect wharf âge and levée dues," and, in case of lease of the wharves, 
to fix in advanee "just and reasonable charges on vessels and mer- 
chandise," nor the rates of charges for wharfage, when once fixed by 
the couneil, are to be affected by the said provision for adjudicating 
contraets for public works ordered by the couneil. 

It may be noticed, in passing, that if the rates of wharfage are fixed 
in advanee by the couneil, as the charter requires in case of leasing 
the wharves, the adjudication, if there is any, is of a privilège sold 
by the city; and that common sensé would require it to be to the 
highest bidder, unless, indeed, the rates of wharfage fixed should be 
Bo low as to require the city to give a bonus to the lessee. The rates 
of wharfage not being affected by the adjudication of the lease, whether 
it is to the highest or lowest bidder, or not open to bidding, the com- 
plainants are without interest to attack the matter. Not being rési- 
dents or tax-payers of the city of New Orléans, they bave no stand- 
ing in court to inquire how the city couneil of New Orléans manages 
or mismanages the aiïairs of the city. 

As citizens of the United States, engaged in running steam-boats 
or vessels to the port of New Orléans, and compelled thereby to use 
the wharves and landings of the city of New Orléans, they hâve a 
right to see that they are not charged excessive wharfage; and, if 
they are charged excessive wharfage, they may resist, and refuse to 
pay the same, so far as excessive. 

In the case of Packet Co. v, Catlettshurg, 105 U. S. 665, the remedy 
in the case of excessive rates of wharfage is pointed out to be by an 
action at law to détermine the excess; and, the excess being thus le- 
gally established, then, by injunction from a court of equity, to re- 
Btrain the excess. If this is the correct remedy, and if it is available, 
it would seem that the complainants bave no standing for the relief 
they seek, even if the court should be of opinion, upon the case as 
made, that the proposed charges are excessive. The injunction pen- 
dente lite is therefore to be refused in every aspect of the case. 

This décides the case as made by the complainants, without référ- 
ence to the showing made by the défendants, wbich is to the effect 
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(1) that it was necessary to raise the wharves, and pétitions had been 
presented to the council to that effect; (2) that nearly ail the steam- 
boat and steam-ship interests were satisfied with the Aiken lease then 
in force, and asked to hâve it renewed ; (3) that the rate of wharfage 
fixed, in the light of costs of the wharves, facilities furnished, and 
necessary repairs and new constructions, is reasonable; (é) that the 
ordinance was regularly passed and considered; (5) that the collec- 
tion of wharfage by the city had always been attended by ioss; (6) 
that Eager & Co., lessees of the wharves prior to 1881. were not re- 
liable, and did not keep the wharves in good order, and left thetn at 
the expiration of their lease in a dilapidated condition; (7) that the 
mayor of the city had good reasons to approve the ordinance renew- 
ing the lease to défendants; (8) that neither of the complainants had 
an interest in the matter of $500, if he had any at ail; (9) that none 
of the proposais actually made to the council were proper or availa- 
ble, as each contained some provision not warranted by the law nor 
the city charter. 

It will be noticed that the charge made by complainants that re- 
sponsible parties were prepared to take the lease of the wharves on 
the same conditions as Aiken & Co.'s extension, but with a reduced 
rate of wharf charges, if an opportunity had been given, thus reduc- 
ing the burden on commerce in the port of New Orléans without 
damage to the city's revenues or interests, or, if rates were to be 
maintained, give a bonus to the city, is not met by the défendants, 
and we are left in the dark as to why it is the council would neither 
reduce the rate of wharfage, nor allow the city to dérive benefit from 
the lease, if the rates were to be maintained. 



CoNNOR, for Use, etc., v. Hanover Ins. Co. 

(Circuit Court, W. D. MieJiigan. 1886.) 
CoNFLiCT OF Laws — SiTUS oi' Debt — iNSUKAisrcB — Intbbest dp Asstirbd— Gar- 

NI8HMBNT. 

The défendant, an insurance company under the laws of New York, but 
doing business also in Illinois and Michigan, became indebted to the nominal 

Ï)laintifE, a résident of Michigan, for a Ioss under one of its policies, which 
oss was, after adjustment, assigned by her to the actual plaintifï, also a rés- 
ident of that State. Creditors of the nominal plaintiff, citizens of Illinois, 
commenced suit in that state by attachment against her, and garnished the 
défendant there. Subsequently to the service of garnishment in Illinois, the 
assignée of the plaintiff began suit against the défendant in Michigan, and ob- 
tained judgment before the case in Illinois was tried. Judgment was soon 
afterwards had in Illinois. Held (1) that, as a gênerai rule, the situs of a debt 
is either at the domicile of the créditer or at the place where it is payable; 
(3) that, under the laws of Illinois, suit having been flrst commenced there, 
and the courts of that state having obtained by garnishment control of the 
subject-matter, there was no iurisdiction in the courts of Michigan.» 

*8ee note at end of case. 
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Motion to Vacate an Order Granting Stay of Execution on Judg- 
ment. 

N. A. Fletcher, for plaintiff. 
Mark Norris, for défendant. 

Seveeens, J. The plaintiff procured a fire insurance of the de- 
fendant upon a building situate at Charlevoix, in this state. She then 
was and still is a résident of Michigan. The défendant is a corpora- 
tion organized under the laws of the state of New York, and bas its 
principal place of business at the city of New York, and perforais its 
vital functions there. But it also transaoted insurance business iri 
Michigan, Illinois, and other states of the Union, under local statutes 
permitting it, their terms and régulations varying somewhat ; a quite 
gênerai condition being, however, that it should submit to the juris- 
diction of the local courts, and make provision for the service of pro- 
cess upon it in the particular state. A loaa, covered by the polioy, 
having occurred, it was adjusted without waiver of défenses ou the 
part of the Company, andsoon thereafter the claim against the Com- 
pany was assigned by the plaintiff to the parties for whose use the 
présent suit is brought. But prier to the loss the plaintiff had be- 
come indebted to certain citizens of Illinois, residing at Chicago, who 
immediately on the occurrence of this fire, and before the loss was ad- 
justed, commenced suit by attachment against the présent plaintiff, 
and garnished the défendant in the state court, under statutes of 
Illinois permitting such proceedings. Due service of the process of 
garnishment was had, but there was no service of the principal writ 
against the défendant therein. The company appeared, and disputed 
its liability upon légal grounds. Before those cases came on for trial 
this suit was instituted in this court. The défendant set upthe pend- 
ency of the Illinois suits, and, on the trial before the late circuit judge, 
Baxter, the faots appearing either by record or the stipulation of the 
attorneys in the case, the judge directed a verdict for the plaintiff, 
and judgment accordingly, and thereupon ordered a stay of exécu- 
tion until the further order of the court. Motion is now made to va- 
cate the stay. 

Since the trial hère one of the cases in Illinois has been moved for- 
ward to trial, and, notwithstanding the contest of liability to the plain- 
tiff's claim in that jurisdiction, judgment has been rendered against 
it. The other case in that state has not yet been brought to trial, 
but the law and faots are understood to be the same as in the case 
which has gone to judgment. Thus, the whole question of right be- 
tween the contending parties cornes up on this motion, and, upon 
the practice which has been adopted, it is free from any question ot 
pleading. 

It is contended by counsel for the plaintiff that the debt due from 
the défendant is not within the control of législation by the state of 
Illinois, or the jurisdiction of her courts; and the reason given is 
that, whether the situs of the debt be in Michigan, where the cred- 
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itor résides, or in New York, whera the debt is legally payable, it 
certainly is not in Illinois; and that it is not subject to any proceed- 
ing there, that it is whoUy extraterritorial to that authority and ju- 
risdiction, and that the attempt to draw it within their control is an 
unauthorized and arbitrary assumption. And, as tending to support 
this view, the following cases are cited: Tingley v. Bateman, 10 
Mass. 343; Ray y. Underwood, 3 Pick. 302; Hart v. Anthony, 15 
Pick. 445; Nye v. Liscomhe, 21 Pick. 265; Green v. Farmers\ etc., 
Bank, 25 Conn. 452; Lovejoy v. Albee, 33 Me. 414; Baxter v. Vin- 
cent, 6 Vt. 614; Cronin v. Poster, 13 E. I. 196; Jones v. Winches- 
ter, 6 N. H. 497; Sawyer v. Thompson, 4 Fost. 510; Lawrence v. 
Smith, 45 N. H. 533 ; Bâtes v. New Orléans, etc., R. Ce, 4 Abb. Pr. 
72; Willet v. Equitable Lis. Co., 10 Abb, Pr. 195; Towle v. fVilder, 
57 Vt. 622; Danforth v. Penny, 3 Metc. 564; Gold v. Housatonic R. 
Co., 1 Gray, 424; Larkin v. Wilson, 106 Mass. 120; Smith v. Bos- 
ton, C. d M. R. Go., 33 N. H. 337 ; Myer v. Linerpool, L. é G. Ins. 
Co.. 40 Md. 595. 

On the other hand, the défendant, protesting against a double con- 
demnation, insists that, inasmuch as the défendant, a party to the 
insurance contract, is subject to the laws of the state of Illinois, it 
has no choice but to submit to the décisions of its courts construing 
and applying the same. It is contended that while it is true, as a 
gênerai rule, that the situs of a debt must be either at the domicile 
of the créditer or at the place where it is payable, yet that this is not 
an absolute rule, and may be varied by express législation ; that the 
states may legislate thereon according to their own view of their in- 
terests; that the suits in Illinois, having been first commenced, the 
court there has acquired control of the subject; and that, whether its 
décision be right or wrong, it is conclusive, and must be foUowed herç. 
And the following cases are relied on in support of this argument : 
Moore v. Wayne Circuit Judge, 55 Mich. 84; S. C. 20 N. W. Eep. 801; 
Pennoyer v. Neff, 95 U. S. 714 ; Roche v. Insurance Co., 2 Bradw. 360 ; 
Hannibal é St. J. R. Co. v. Crâne, 102 111. 249 ; Fithian v. New York de 
jE.«.Co.,31Pa.St. 114; Barr v.Zfi»^, 96 Pa. St. 485; Childsv.Digby, 
24 Pa. St. 23; Mooney v. Union Pac. Ry., 9 Amer. & Eng. E. Cas. 
131; S. C. 14 N. W. Eep. 343; Burlington â M. Ry. v. Thompson, 18 
Cent. Law J. 192; S. C. 1 Pac. Eep. 622; Eichelburger \. Plttsbvrg, 
etc.,Ry., 9 Amer. & Eng. E. Cas. 158; McAlUster v. Pennsylvania 
Ins. Co., 28 Mo. 214; National Bankv. Huntington, 129 Mass.'444; 
Myer v. Liverpool, L. é G. Ins. Co., 40 Md. 601; Brauser v. Neiv 
England Fire Ins. Co., 21 Wis. 512. 

There has been a great différence of opinion upon the subject, and, 
after attending to the variations in the facts of particular cases, it 
still remains impossible to reconcile the anthorities. Nothing in the 
fédéral décisions seems controlling. The statement already made, of 
the positions of the parties hère, présents the main features of the 
reasons and arguments employed for reaching the différent conclu- 
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sions. It îs not necessary to go over the gronnd again in this case. 
Unquestionably, it is a point of great diffieulty, and I hâve been struck 
with doubt at varions steps in advancing to a décision. 

Some of the cases go very far in support of the défense hère, not- 
ably the Kansas case, (18 Cent. Law J. 192,) where a railroad cor- 
poration, organized and havingits principal place of business in Ne- 
braska, but whose line extended into Kansas, was garnished, for a 
debt due one of its employés for wages, in the courts of Kansas, at 
the suit of a créditer of the employé. The employé resided in Ne- 
braska, had earned the wages there, and those wages were exempt to 
him and his family by the laws of that state. No service of process 
was had on the principal défendant. It did not appear that the 
plaintiff was a résident of Kansas, yet the suprême court of that state 
held that the debt was rightly garnished there. Burlington, etc.,Ry. 
Co. V. Thompson, supra, (January, 1884.) 

I do not présume to say that tlie case was erroneously deoided, but, 
with the utmost déférence to that court, it seems to me that the dé- 
cision is open to grave criticism. It appears to me that the sugges- 
tion that a défendant, entering, for the purpose of doing business, a 
state where he is liable to a judgment subject to be duplieated else- 
where, and the debt twiee collected, takes the risk of such consé- 
quences, is one of the last to be made in the administration of justice 
in an enlightened state, and ought only to be mentioned as a catas- 
trophe found unavoidable after ail légal reasoning had failed. It 
does not seem to be consonant with our Interstate relations, and the 
gênerai principles of jurisprudence which ought to prevail for com- 
mon justice and harmony; and one could not help feeling doubtful 
whether the reasoning leading to such a resuit could be sound. And 
if, in the présent case, it did not appear that the plaintiffs in the 
Illinois suits were citizens of that state, I could not agrée that the 
judgment there was upon a subject within the jurisdiction of the 
court. But it does in fact appear that the parties who sued there 
were citizens of Chicago, and certain légal conséquences arise from 
that circumstance which hâve weight in the discussion. The debts 
for which those parties brought suit were choses in action, which, in 
légal theory, attached to the domicile of thecreditors there. It might 
be compétent for the state to legislate in behalf of its own citizens 
owning such choses in action, so as to enable them to reach any as- 
sets of the debtor which the législature, by changing the common-law 
theory of their skus, could localize there; and that the debtor, by 
creating the debt in that state, and contracting such relations with 
its citizens, ought to be regarded as having consented to such régu- 
lations for its collection, or, at least, as having no just reason for 
complaining of them. And, if it were necessary to support the judg- 
ment, I should be required to présume that the judgment was paya- 
ble there. I am inclined to the opinion that, although the bounds 
of comity are rather severely strained by this course, it may be pur- 
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Bued consistently with established principles. There are two consid- 
érations touching the abstract merits which incline me to adopt this 
view in a doubtful case: First, the one already alluded to, that we 
thus avoid imposing a double liability upon a party whose good faith 
is not questioned; and, second, the property bas gone to pay a just 
debt of the plaintiff, and she bas received the benefit of it. Thèse 
circumstances could not turn a clear case. It is said to bave been 
held by Blodgett, D. J., that the liability of an Insurance company 
to garnishment does not arise in Illinois until after adjustmeut. The 
contrary appears to bave been held in the state court in this case. 
If this was error, it was error merely, and, if the court had jurisdic- 
tion, could only be corrected there. 

On 80 close a question I shall deny the motion, without costs, and 
"without préjudice to a new motion, if the plaintiffs shall elect to 
make it when the circuit justice of the suprême court, or the circuit 
judge, shall préside hère. 

NOTE. 

Between courts of concurrent jurisdiotlon, the court first acquiring jurisdiotion will 
Tstain it, and another will not interfère with it. Attleborough Nat. Bank v. North- 
western Manuf g & Car Co., 28 Ped. Rep. 113 ; Owens v. Ohio Cent. R. Co., 20 Fed. Bep. 
10; Bruce v. Manchester & K. R. R., 19 Fed. Rep. 342 ; In re James, 18 Fed. Rep. 85.S ; 
Claflin V. Lisso, 16 Fed. Bep. 897; Martin v. Baldwin, 19 Fed. Rep. 340; Davis v. Life 
Ass'n of America, 11 Fed. Rep. 781, and note, 789 ; Harris v. Hess, 10 Fed. Rep. 263 ; 
Parkes v. Aldridge, 8 Ped. Rep. 220 ; Union Mut. Life Ins. Co. v. University of Chicago, 
6 Ped. Rep. 443; Hamilton v. Chouteau, Id. 339; Levi v. ColunibiaLifelna. Co., 1 Fed. 
Rep. 206 ; Barnum Wire-works v. Wayne Circuit Jadge, (Mich.) 26 N. W. Bep. 802, 
805. 

Fédéral courts will not interfère with the possession, control, or disposition of prop- 
erty in the hands of a state court of co-ordinate jurisdiction. Bruce v. Manchester & 
K. R. B., 19Fed.Bep.342; Doniestic&P. M. Soc. v. Hinman, 13 Fed. Bep. 161; Walkor 
V. Flint, 7 Fed. Rep. 435 ; Hutchinson v. Green, 6 Fed. Rep. 833 ; Adler v. Roth, 5 Fed. 
Bep. 896. 



DoLPH V. Teoy Laundry Machinery Co. 

(Circuit Court. iV. S. New York. 1886.) 

. CONTKACT — VaMDITT — ReSTBAINT of TbaDE — COMBINATION OP MaN0IPACT- 
TJBERS. 

A contract, under which two rival manufacturers agreed upon a scale of 
selling priées for their goods, one of them discontinuing his business, and be- 
coming a partner with the other for a specifled term, is not void, as in re- 
Btraint of trade: provided, the goods manuf actured were not articles of neces- 
sity, and the transaction did not amount to a conapiracy between the parties 
to control priées by creating a monopoly.i 
1. Damages— Mbasube of— Future Delivebt of Personal Property- Con 
TRACT Price and Mabket Pricb. 

The true rule of damages for the breaeh of an agreement to sell and delivei 
Personal property at a future day is the difEerence between the contract priée 
and the market value of the property at the time of delivery called for by the 
contract. Itis immaterial whether the article to be delivered is or is not it. 
existence at the time of the contract, or whether it is one to be manuf actured 
from time to time, as required. 

>See note at end of case. 
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3. Sa5IE— CONTRA.CT PrICE AND COST PrICK— MaEKET VALTIB. 

Indemnity for the breach of such a contract includes the plaintifE's actuftl 
and also his prospective loss; but this is not necessarily measured hyr the dif- 
férence between Ihe contract price and the cost of the articles to himself if 
he had manufactured them. When, from the nature of the article, there is 
no market for it, and no way of ascertainingmarket value, the plaintiff should 
recover, as his prospective loss, the diflEerence between the contract price and 
the reasonable cost of producing the article. 

4. Samb— Thing to bb Supplibd not Manupactubed Bxcltjsively by Plain- 

tiff. 

Where a contract provided that plaintiff was to hâve the privilège of sup- 
plying the défendant with certain machines at the lowest price bid by other 
manufacturers for supplying défendant with the same, the plaintiff is not en- 
titled to damages for breacli by défendant, unless it is shown that there is 
some usual or average percentage of profit customarily realized by manufact- 
urers of analogous articles, or some established manufacturers' priée. 

Motion for New Trial. The opinion states the faeta. 
Geo. L. ^teadman, for plaintiff. 
E. Cowen, Jr., for défendant. 

Wallaoe, J, The motion by the défendant for a new trial raises 
the questions whether the contract in suit was void as one in restraint 
of trade, and whether the correct rule of damages was given by the 
jndge in his instructions to the jury. The facts, so far as they are 
necessary to the considération of thèse questions, may be briefly stated. 
The parties were competitors in the business of manufaeturing and 
selling washing-machines throughout thé United States, the plaintiff's 
place of business being at Cincinnati and the defendant's at Troy. 
Théy were the principal, but not the only, manufacturers in this 
couritry. In January, 1882, in order to obviate the conséquences of 
compétition with each other, and secure better priées and better prof- 
its, they entered into an agreement to divide the profits on ail sales 
made by each, upon the basis of a fixed manufacturers' price and 
selling price upon machines, during the term of five years. Among 
other things, by the terms bf the contract, (1) the plaintifif promised 
to deliver to the défendant such "Dolph Standard" machines as the 
latter should order, from tim« to time, at the price of $110 each, and 
the défendant promised to take at least 50 of such machines in each 
year; and (2) the plaintiff was to hâve the option of manufaeturing 
ail machines sold by both parties, at the priée of $110 each for the 
"Dolph Standard" machine, and at such priées for other machines as 
might be bid for them in open compétition by any other responsible 
manufacturer for equal quality of goods. After the parties had pro- 
ceeded under the contract for one year, the défendant terminated it 
by notice to the plaintiff. During the remaining four years of the 
contract both parties sold many of the "Dolph Standard" machines 
at priées ranging from $110 to $175 each. During thèse years the 
plaintiff was ready and willing tp comply witlji the provisions, of the 
contract. The évidence was that during. theae four years the plain- 
tiff could hâve manufactured the machines at a cost to himself of from 



DOLPH V. TEOY LAXJNDRY MACIÏINERY CO. 550 

$45 to $92.50 each; and the prîce paid by défendant to other inanu- 
facturers, and the cost of manufacturing themwhen made by the de- 
fendant, was about $105 each. 

The judge denied an instruction, requested for the défendant, that 
the contract was void, as being one in restraint of trade. Upon the 
question of damages, he instructed the jury that the plaintiff was en- 
titled to recover what he would hâve realized had the contract been 
performed, taking into considération what he would bave made in 
the future if he had been permitted to carry it out, as well gains pre- 
vented as losses suatained, provided they were certain, and such as 
naturally followed from the breach of the contract. Eeferring to the 
50 Dolph Standard washers which the défendant had agreed to take 
for each of the four remaining years of the contract, he instructed the 
jury that the plaintiff was at ail times ready and willing to furnish 
thèse machines, and could hâve done so at a cost to himself varying^ 
from |45 to $92.50 each, and by doing so would hâve made a projt 
consisting of the différence between the cost and $110, the contract 
priée. Eespecting the other machines, he instructed the jury that 
the plaintiff was entitled to recover the différence between the price 
the défendant paid other manufacturers for such machines, or the 
cost of the machines to the défendant when manufactured by itself, 
and the sum for which the plaintiff could bave manufactured them. 
He refused to instruct the jury, as requested by the défendant, that 
the rule of damages was the différence between the contract price and 
the market value of the machines at the times at which they were to 
hâve been delivered. Exceptions were taken by the défendant to the 
instructions given, and to the refusai to instruct as requested. 

Assuming that, in entering into the contract, the parties contem- 
plated that the défendant should cease manufacturing machines, 
and buy ail its machines from the plaintiff, and that the oniy pur- 
pose in view was to promote the interests of the parties, and enable 
them to obtain from customers higher priées for the machines, itis 
not obvious how such a contract contravenes auy principle of public 
policy. Washing-machines, although articles of convenience, are not 
articles of necessity. The scheme of the parties did not contemplate 
suppressing the manufacture or sale of machines by others. Those 
who might be unwilling to pay the priées asked by the parties could 
find plenty of mechanies to make such machines, and the law of de- 
mand and supply would effectually counteract any serions mischief 
likely to arise from the attempt of the parties to get exorbitant priées 
for their machines. It is quite legitimate for any trader to obtain 
the highest price he can for any commodity in which be deals. It is 
equally legitimate for two rival manufacturers or traders to agrée 
upon a scale of selling priées for their goods, and a division of their 
profits. It is not obnoxious to good morals, or to the rights of the 
public, that two rival traders agrée to consolidate their concerns, and 
that one shall discontinue business, and become a partner with the 
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other, for a specified term. It may happen, as the resuit of sucn an 
arrangement, that the public hâve to pay more for the commodities 
in which the parties deal; but the public are not obliged to buy of 
them. Certainly, the public hâve no right to complain, so long as 
tht! transaction falls short of a eonspiracy between the parties to 
control priées by creating a monopoly. It is hardly necessary to cite 
authority in support of thèse propositions, but, if any is needed, 
enough will be found in the opinions in the cases of Jones v. Lees, 1 
Hurl. & N. 189; Ainsworth v. Bentley, 14 Wkly. Eep. 630; Marsh v. 
Russell, 66 N. Y. 292; and Perkins v. Lyman, 9 Mass. 522. As is 
stated by Mr. PoUock, (Prin. Cont. :) 

"Public policy requires on the one hand that a man shall not, by contract, 
deprive himself or the state of his labor, skill, or talent; and on the other 
hand that he shall be able to preclude himself from competing with particu- 
lar persons, so far as necessary to obtain the best price for his business or 
knowledge when he cliooses to sell it." 

Upon the question of damages, the effect of the instructions given, 
and those refused, was to direct the jury that the measure of dam- 
ages for the breaoh of the contract was the différence betweén the con- 
tract price and the price which it would hâve cost the plaintiff to 
make and deliver the machines, irrespective of the market value of 
the machines during the period of the co'ntract. The gênerai instruc- 
tion with which the judge prefaced his directions to the jury, that 
the plaintiff was entitled to recover as damages what he would hâve 
realized had the contract been performed, including as well gains 
prevented as losses sustained, was undoubtedly a correct statement 
of the law. One of the most récent cases in which it was reiterated 
is U. S. v. Beh-an, 110 U. S. 338; S. G. 4 Sup. Ct. Kep. 81. It was 
there held that where one party enters upon the performance of a 
contract, and incurs expense therein, and, being willing to perform, 
is, without fault of his own, prevented by the other party from per- 
formdng, his loss will consist of two distinct items of damages : First, 
his outlay and expenses, less the value of materials on hand; and, 
secondly, the profits he might hâve realized by performance. In ap- 
plying this rule to the facts of the partie ular case, the courts hâve 
sometimes used language which is liable to misconception, if under- 
stood to be the rule which ordinarily applies in the case of a contract 
for the future delivery of articles which hâve a market value. Thus, 
in the leading case of Masterton v. The Mayor, 7 Hill, 69, the lan- 
guage of the syllabus is: 

"The measure of damages in respect to so much of the contract as remains 
wholly unperformed is the différence between what the performance would 
bave cost the plaintiff and the price which the défendant agreed topay." 

See, also, the language of Curtis, J., in Philadelphîa, W. d B. R. 
Co. V. Howard, 13 How. 344. 

The error of the instructions in the présent case consists in adopt- 
ing thèse expressions literally, and applying them to a case where the 



DOLPH V. TBOY LAUNDRY MACHINBRY CO. 557 

différence between the cost pricè and the coritraot priée wonlcl exceed 
the plaintiff's actual prospective loss, and allow him more than com- 
plète indemnity for the breach of tbe contract by the défendant. In 
the cases wbere damages hâve been sanctioned upon the basis of the 
différence between the contract price and the actual cost to the plain- 
tiff of performance of the contract, there was no other criterion for 
ascertaining the extent of the plaintiff's prospective loss. Thus, in 
Masterton v. The Mayor the contract was for furnishing marble, eut, 
fitted, and prepared for a particular building, and in Story v. New 
York éH.R. R. Co., 6 N. Y. 85, the contract was for building the road- 
way of a railroad; and it is to be observed that in both of thèse cases 
the cost of performing the contract which was allowed as the basis 
of damages was not the cost to the plaintiff personally, but the rea- 
sonable cost of doing what was done by him, and he was not allowed 
to recover the différence between the contract price and subcontracts 
made by him with others for doing the same work. In Elbinger v. 
Armstrong, L, E. 9 Q. B. 473, the court say: "When, from the nat- 
ure of the article, there is no market in which it ean be obtained, thia 
rule [the différence between the contract and market value] is not 
applicable." 

The well-settled rule of damages for the breach of an agreement to 
eell and deliver personal property at a future day is the différence 
between the contract price and the market value of the property at 
the time of the delivery called for by the contract. It is quite im- 
material whether the article to be delivered is or is not in existence 
at the time of the contract, or whether it is one to be manufactured, 
from time to time, as required. This is specifically pointed out in 
Masterton v. The Mayor, where Beardsley, J., says: 

"In reason and Justice, there ean be no différence between" damages which 
Bhould be recoveied for the breach of an ordinary agreement to buy or sell 
goods and one to procure materials, fit them for use, and deliver them in a 
flnished state, trt a stipulated price." 

In Rhodes v. Cleveland RoUing-mill Co., 17 Fed. Rep. 426, the con- 
tract was for the delivery of pig-metal, to be manufactured, and, the 
défendant having refused to proceed with the contract, it was held that 
the plaintiff's damages, ordinarily, would be the différence between 
the market price and the contract price at the time défendant re- 
fused to go on with the contract; but that plaintiff having tendered 
the iron after notice that the défendant would not accept, and the 
price having advanced between the time of notice and the time of the 
tender, the plaintiff could only recover the différence between the con- 
tract price and the price at the time of the tender. See, also, Me- 
Naughter v. Cassally, 4 McLean, 531. 

The plaintiff certainly was not entitled to a larger recovery than 
he would hâve been entitled to if he had built ail the machines which 
might bave been required to carry out the contract. He might then 
ha^ e stored or retained them for thé défendant, and sued for the con- 
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tract priée; but if he did not choose to do this, and elected to sue for 
breach of contraet to accept them, and, having the machines on hand, 
could hâve sold them, and realized a larger priée than the actual 
cost of manufacture to himself, it would hâve been his duty to do so, 
and his recovery would hâve been the différence between what he 
could hâve realized upon sales and the contraet price. The party 
who is exposed to loss by the violation of the contraet by anofcher 
party must exert himself to make the damages as light as possible; 
the law imposes this active duty upon him. Costigan v. Mohawk 
ê H. R. Co., 3 Denio, 609; Hamilton v. McPherson, 28 N. Y. 72; 
Dillon v. Anderson, 43 N. Y. 231; Warren v. Stoddart, '105 U. S. 
229. Good faith and good logie requirethat he be confined to a re- 
covery of those damages only which arise from the fault of the other 
party. 

What bas been said bas référence tothe instructions respecting the 
damages. recoverable by the plaintiff for the breach of that part of the 
contraet relating to the "Dolph Standard" machines, It is apparent 
that, under the instructions given, the jury may bave awarded the 
plaintiff damages in excess of the différence between the market price 
or value of tbe machines at the time when their acceptanee was called 
for under the contraet and the contraet price. The évidence that both 
the plaintiff and défendant were selling the machines in open market 
during the whole term of the contraet, and the priées at which the 
machines were sold, authorized the jury to fix the market value. As to 
the damages recoverable for the breach of that provision of the contraet 
by which the plaintiff was to bave the privilège of supplying the de- 
fendant with other washing-machines at the lowest price bid by other 
manufacturera for supplying défendant with the same, it is not clear 
that the plaintiff conld establish any loss of profits, unless it could 
be shown that there is some usual or average percentage of profit 
customarily realized by manufacturers of analogous articles, or some 
established manufacturers' price. The plaintiff might bave been un- 
willing to act upon the option at priées which other manufacturers 
would hâve offered, and the extent of his prospective loss, if any, is 
largely a matter of spéculation. The défendant may hâve been so 
situated that it could better afford to employ its own men and facili- 
ties, even although by doing so its machines would cost it more than 
to buy them of others, and in this view the différence between the 
actual cost of the machines to the défendant, and the sum it would 
hâve cost the plaintiff to make and furnish them, might not be the 
correct rule of damages. In any view, the jury were unduly restricted 
by the direction that the plaintiff was entitled to recover as his loss 
under this provision of the contraet the différence between what it 
cost the défendant to build them and what the plaintiff could bave 
built them for. At most, the cost to the défendant was only évidence 
to be considered with the other évidence of the ordinary manufact- 
urers' price for such machines. 



BDRGKSS V. WINSTON. 559 

For thèse reasons it must be beld that the instructions to the jury 
on the question of damages were erroneous, and prejudicial to the 
défendant. A new trial is granted. 

NOTE. 

See W. U. Tel. Co. v. Burlington & S. W. Ry. Co., 11 Ped. Eep. 1, and note, 10-U, and 
Sharp V. Wliiteside, 19 Ped. Rep. 156, and note, 164-173, for an exhaustive discussion 
of the validity of contracts bindinjç parties uot to do businesà in particular districts, or 
to sell to or labor for certain parties only. See, also, McCauU v. Brahani, 16 Fed. Eep. 
37, and note, 42-49, aa to the developnient of the modem doctrine in regard to the en- 
forcement of contracts of the latter class by injunction. 

In Bickford v. Davis, 11 Fed. Kep. 549, spécifie performance of a contract to make 
peg-wood for plaintitf exclusively, was denied on the ground that it was a proper case 
îbr damages at law, and because of other circumstances that rendered specilic perform- 
ance inéquitable. 

In lowa contracts hâve been upheld " not to practice law " in a certain city, Sinalley 
V. Greene, 3 N. W. Eep. 78 ; " not to practice niedicine " in a certain place, Haldeman 
V. Simonton, 7 N. W. Eep. 493; "not to do blaclcsniithing " in a certain looality, 
Statford v. Shortreed, 17 N.W. Eep. 756 ; and " not to sell to any one but plaintiff, within 
two miles, foraperiod offiveyears," Arnold v. Kreutzer, 25 N.W. E^-p. 139. In Michi- 
gan the court enforced by injunction a contract never to engage in a specifled Une of 
business at Bay City, nor to use nor permit the use of the name " Little Jake," under 
which the business was established. Grow v. Seligman, 11 N. W. Eep. 404. A con- 
tract giving one party the exclusive sale in a certain place of ail brick manufactured 
by another during the season of 1883 was oonstrued in Norris v. Clarke, (Minn.) 24 N. 
"W. Eep. 128. 



BuEGESS V. Winston. 
{Circuit Court, B. D. Virginia. July, 1886.) 

Taxes— CoLLECTORS — Accounting to State — Virginia Coupons— Subeties. 
Neither a tax collecter, nor the surety on his officiai bond, can discharge 
his debt to the state, for money received by him for taxes, witlithe Btate'S tax- 
receivable coupons. Laws Va. December 24, 1872. 

Upon Pétition for Mandamus. The opinion states the case. 
Wm. L. Royall and D. H. Chamberlain, for petitioner. 
Ru/us S. Ayers, for respondent. 

Bond, J. It appears from the facts in this case that E. E. Bur- 
gess was the coïlector of taxes and treasurer of Northumberland 
county, in Virginia, and as such coUected and received the taxes due 
the state to the amount of $3,222.98, which, with interest, amounted, 
at the time of this suit, to $3,794.73, for which he hasnot accounted. 
G. T. Burgess is the surety on his bond for the faithful performance 
of his officiai duties. The state of Virginia, by its proper offiéera, 
brought suit and recovered a judgment for the sumabove stated,,and 
Winston, the sheriff, was directed to enforce the same by an exécu- 
tion issued on the judgment. The petitioners tendered tax-reçeivfiblp 
coupons for the amount due, which the sheriff ref used to rficeiye in 
payment. The défendants filed their pétition for a mandamus in a 
state court, to compel the sheriff to receive the coupons in satisfac- 
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tion of the state's claim, and then removed the cause, by proper pro- 
cess, to this court. The refusai of the tender by the sheriff was based 
upon the act of Virginia approved December 24, 1872, by which it 
■was declared that it should net be lawful for any coUector of taxes to 
convert any moneys received by him into coupons, but that such col- 
lector should account to the treasury in money for ail revenue re- 
ceived by him in money. The act likewise f orbade him to convert any 
money received by him into coupons, direotly or indirectly. This 
was the law of Virginia relating to the office of county treasurer at 
the time of his appointment to and acceptance of the office. It is 
bis eontract with the state, and G. T. Burgess was surety that he 
Would faithfully perform it. 

Having embezzled the sum of $3,222.98 of the state's money, he 
cornes into this court, as a debtor of the state, to take advantage of 
the right of tax-receivable coupon holders to pay their debts to the 
state in coupons. But the collector never was a "debtor" to the state, 
in the usual meaning of that term; he was a mère bailee. The 
money he collected was always the state's, and never his; and his 
contract with the state was to pay the money he received for taxes 
in money, and his pétition hère is that he may pay it in coupons, in 
violation of his contract. It is not in the power of a bailee to 
change his relation to the bailor by his own will into that of a debtor, 
and, though the state bas recovered a judgment against him, it bas 
not altered his relation to it, nor subverted the contract he had with 
it as treasurer. This court bas frequently held that tax-receivable 
coupons must be received for ail public dues. It is the established 
law now, but it bas never held that a person cannot make a contract 
with another that he will not pay in coupons, but will pay in money. 
He can waive bis right to pay in coupons, if he so choose, and that 
is what petitioner did. 

He likewise agreed, by taking his office, that he would not convert 
any money received by him as treasurer into coupons; and now he 
asks, having in his possession nearly $4,000 of the state's money, to 
be allowed to convert that amount into tax-receivable coupons, and 
tender them to the state in lieu of that much of the state's funds 
which he contracted to pay in money. 

G. T. Burgess, the surety, is in no better position tban the treas- 
urer, except that he bas not taken any of the state's funds fraudu- 
lently. He is surety that the treasurer would faithfully perform hia 
duty as such offieer. This the treasurer bas utterly failed to do. By 
bis bonds, as surety, Burgess agreed that the treasurer would pay ail 
moneys received by him in money in like funds. This he bas fail«d 
to do, and the surety cannot be allowed, by granting this pétition for 
mandamus, to pay in coupons for him. 

The pétition for mandamu$ is refased, witb costs. 
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ToNDEUE V. Stbwart and others. 
{Circuit Court.W. D. Pennsyhania. July 17, 1886.) 

1. Patents fob Intentions— Inpbingbment, 

The flrst claim of letters patent to Cleon Tondeur, No. 258,156, dated May 
16, 1883, for improvements in glass-annealing furnaces, is for "the combina- 
tion of the bars, d, d ', arranged aide by side, and alternately between each 
other, the set, d, supporting the sheets of glass while the bars, d', are pushed 
towards the leer or flattening wheel, a, and the set, d', supporting the sheets 
of glasa, and moving them onward and through the tunnel, substantially 
as set forth;" and the distinguishing feature of the invention is that the 
sheets of glass travel through the annealing tunnel, elevated above the floor, 
away from the disturbing conditions there existing, so as to be subjected on 
both sides to heated currents of air, whereby they are unjformly annealed. 
3eid, that it is immaterial whether the vertical movement in shifting the glass 
from the one set of bars to the other is divided between the two sets accord- 
ing to the description in the spécification, or is executed by the transmitting 
bars alone, the other set being immovable, as is the case in the f urnace of the 
défendants, who are infringers notwithstanding this change in arrangement. 

2. SAMB — DiSOLAIMBK. 

The only previously known resta for sheets of glass during their transmis- 
sion through the annealing tunnel being floor-rests, a disclaimer of "flxed 
temporary rests" held to mean fioor-rests. 
8. Same— Construction of Claim. 

That the patent may be sustained, the court should adopt the construction 
claimed by the patentée himself, if consistent with the language he bas em- 
ployed. 
4. Samb— CoNPOTJNDiNa Claims. 

A construction which would make two distinct claims of a patent cover, 
not différent things, but one and the same thing, is to be avoided, if possible. 

In Bquity. 

Bakewell é Kerr, for complainant. 

John H. Roney, for respondents. 

AoHEsoN, J. This suit is upon letters patent No. 258,1.56, dated 
May 16, 1882, granted to the plaintiff for improvements in glass- 
annealing furnaces. The patent, ■which relates especially to the 
annealing of window-glass, shows a flattening furnace, having four 
flattening stones mounted on a circnlar revolving table or wheel, 
and a continuons and straight annealing chamber, tunnel, or leer, 
running direetly from the flattening furnace ; the heated air from the 
flattening oven passing, by a clear draught, into and through the 
leer, and finally escaping ai its outer end. Extending longitudinally 
through the leer, and elevated above the bottom thereof, are two sets 
of iron bars designated d and d', arranged side by side and placed 
alternately, one set reciprocating between the other, whereby the 
sheets of glass are srpported in and carried through the leer. The 
bars described in the spécification are supported by transverse shaf ts, 
two sets of arms being attached to each shaft, — one set of arms with 
hinged joints for the bars, d, and one set of arms with rollers or 
v.28F.no.lO— 36 
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grooved wlieels for the reciprocating bars, d', and, by means of a lever 
connected with one of the shafts, one set of bars is elevated while the 
other is lowered. 

The motion of the bars, d, it is stated, however, "is very small, 
since they can move only the distance the lever, h", moves the arm, 
e'", which bas no effect on the progress of the glass through the tun- 
nel." The chief function of the bars, d, is to support the sheets of 
glass while the reciprocating or transmitting bars, d', (which rest on 
the roUers or grooved wheels, and move readily back and forth in the 
leer,) are pushed forward towards the flattening wheel. 

The described opération of the bars is as follows : When the sheet 
of glass, by the moving of the wheel, is sufBciently cooled and in 
proper position, it is placed on the ends of the reciprocating bars, d', 
they being advanced into the f urnace. The operator at the outer end 
of the leer then draws the bars, d\ outward the width of the sheet. 
He then moves the lever se as to lower the bars, d', and raise the bars, 
d, and thuB the sheet is transferred from the former to the latter, 
where it rests while he pushes the bars, d', back into the fumace. 
He then reverses the lever, and the bars, d', take np the sheet. A 
second sheet is then placed on the inner ends of the bars, d^ and the 
two sheets are moved down the leer, and deposited on the bars, d, and 
the bars, d', mOved back again, and this opération is repeated ùntil 
a séries of sheets fill the leer, when they are discharged from the 
outer end, one by one, at each reciprooal movement of the bars, d'. 

The distinguishing feature of the plaintiff's invention is this, viz., 
that the sheets of glass travel through the leer, elevated above the 
floor, away from the disturbing influences of the conditions there ex- 
isting, and so as to be subjected, on both sides, to the heated currents 
of air, whereby they are uniformly annealed. This feature is alto- 
gether novel. Nothing of the kind is shown in the American patent 
to Bievez, or Bowen's British patent, in both of which the glass is 
moved along the floor of the leer, and rests thereon, except during the 
instant of transfer from place to place. 

To the objection that the plaintiff bas failed specifically to claim 
elevated bars, it is sufficient, qnce for ail, to say that the spécifica- 
tion expressly déclares that "a space of about one foot deep is désir- 
able beneath the bars," and the drawings plainly show the bars 
to be elevated. In ail the détails of description the spécification 
clearly implies such élévation. The patentée says : "The advantages 
and uses of my invention are apparent to those skilled in the art to 
which it appertains." From the testimony of such skilled person, 
in the record, it is seen that they understand the great merit of the 
invention to consist in keeping the sheets of glass, as they pass 
through the leer, constantly raised above the floor ; and as a patent 
is read by persons skilled in the art to which it relates, so should it 
be read by the court. Loom Go. v. Higgins, 105 U. S. 580. More- 
over, the first claim of the patent necessarily implies the élévation of 
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the bars above the bottom of the leer; otherwise they could not per- 
form their supportiug function. 

TJpon the question of the utility of the invention, I content myself 
•with saying that the proofs- thereof are unusually full and convinc- 

ing- 

The défendants are charged with the infringement of the first, 
third, and fifth claims of the plaintiff's patent. The first claim is as 
followB : 

"(1) The combination of the~ bars, d, d', arrangée! side by side, and alter- 
nately between eaeh other, the set, d, supporting the sheets of glass while th© 
bars, d', are pushed towards the leer or flattening wheel, a, and the set, d', 
supporting the sheets of glass, and moving them onward and through the 
tunnel, substantially as set forth. ' 

The third claim is for the furnace and tunnel, made with a con- 
tinuons and straight chamber from the section of the flattening wheel, 
in combination with the bars, d and d', so constructed that the bars, 
d', shall enter the leer furnace over the section of the wheel. The 
subject-matter of the fifth claim is the furnace, with flattening wheel 
and tunnel, constructed and adapted to the two sets of bars, d and 
d', the latter being made by the grooved wheels to reciprocate and 
project alternately into the furnace, and out of the exit, whereby the 
sheets of glass are received by the furnace ends of said bars, and dis» 
charged by their exit ends out of the tunnel, without opening the fur- 
nace or tunnel. 

In the défendants' tunnel or leer the grooved wheels which sup- 
port the reciprocating bars are sustained from above, instead of 
from below, and the rest-bars are fastened rigidly to immovable 
cross-bars, and consequently hâve no movement. But, with thèse 
changes in construction, the défendants use everything shown and 
described in the first, third, and fifth elaims of the plaintiff's patent. 

Now, it is quite clear that the change in the mode of supporting 
the reciprocating bars is unimportant and formai. Is the change to 
immovable rest-bars anything else? Clearly, the défendants' sta- 
tionary rest-bars perform the identical supporting function wtiich 
the plaintiff's bars, d, perform. And, upon the slightest reflection, 
it must be perceived that, for the supporting of the sheets of glass 
by the bars, d, and the supporting and moving thereof by the bars, 
d', it is altogether immaterial whether the vertical movement is di- 
vided between them or is executed by the bars, d\ alone. The prin- 
ciple is the same whether the one arrangement or the other be adopted. 
The défendants, then, employ two sets of iron bars, operating, sub- 
stantially, in the same way, and producing the same results, as the 
plaintiff's. The simple truth is that the défendants hâve appropriated 
the substance of the plaintiff's invention. 

But it is contended by the défendants that their immovable rest- 
bars are within the scope of a disclaimer to be found in the plaintiff's 
spécification, and that the first claim of the patent, especially in view 
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of that disclaîmer, must be Hmited to the bars d and d', connecied 
to the arms, e' and e"^, as particularly described. The disolaimer is 
as follows : "I am aware that movable bars and fixed temporary resta 
for the glass hâve long been in public née to move sheets of glass 
through an annealing tunnel. Therefore I do not claim thèse." 

This disclaimer, however, as appears from the contents of the file- 
wrapper, was made in view of Bowen's British patent, already re- 
ferred to, and in récognition of the prior state of the art, wbich (as 
stated in the letter of the plaintiff's solicitor transmitting the dis- 
claimer) was that "one plain set of reciprocating bars" had long been 
used to mcve glass in an annealing tunnel. But the only previously 
known rests, it is shown, were floor-rests. Thèse rests, then, it may 
rationally be presumed, were in the contemplation of the patentée 
when he made his disclaimer, and so, indeed, he testifies. By in- 
terpreting the disclaimer as referring to such rests, reasonable effect 
is given to it, and justice is done to a meritorious inventor. In Klein 
V. Russell, 19 Wall. 466, we are told that, in construing a patent, 
"the court should proceed in a libéral spirit, so as to sustain the patent, 
and the construction claimed by the patentée himself, if this can be 
done consistently with the language he has employed." 

In the introduction to his spécification we find Tondeur deelaring: 
"My device for removing the glass out of the furnace consiste of two 
sets of bars of iron, one of which reciprocates between the other." 
The combination of thèse bars is the subject-matter of the first claim, 
and the spécifie function there assigned to the bars, d, is to support 
the sheets of glass while the reciprocating bars, d', are pushed towards 
the leer furnace. The substance of the claim is for bar-rests in com- 
bination with the transmitting bars. To import into the claim the 
arms e' and e'^', and the hinge-joint, would be to introduce that which 
the patentée carefuUy omitted. The use of the référence letters, d 
and d', is merely to designate with greater certainty the éléments of 
the combination claimed, and does not imply the limitation insisted 
on by the défendants. Grier v. Gastle, 17 Fed. Eep. 523. The con- 
clusion that no such limitation was intended is the clearer, and in- 
deed becomes irrésistible, when we regard the second claim of the 
patent, which in terms embraces the arms, e''and e''", in combination 
with the bars, d and d\ To adopt the défendants' construction would 
be to make two distinct claims of the patent cover, not différent 
things, but one and the same thing, — a resuit to be avoided, if pos- 
sible. 

Let a decree be drawn in favor of the plaintiff, and adjudging that 
the défendants iufriuge the first, third, and fifth claims of the patent. 
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MiNNBAPOLis Harvestee Works, a Corporation, v. MoCobmiok Hab- 
vbsting-Maoh. Co., a Corporation. 

{Circuit Court, B. Minnesota. September, 1886.) 

Patents— Interférences — Patent-Office Décisions — Preliminart Injunc- 
TiON— Res Adjudicata — Rev. St. § 4915. 

The courts are not bound by the décisions of the United States patent- 
office, when steps are taken to test its validity in an action instituted for that 
purpose; and in an interférence case the rights of the defeated party are not 
prejudiced, if he avails himself of the law which virtually transfers the con- 
troversy to the courts. Rev. St. § 4915. 

In Equity. 

The opinion states the facta. 

John H. Bennett, for complainant. 

Parkinson de Parkinson, for défendant. 

Nelson, J. Motion is made for a preliminary injunction. A Mil 
is filed by complainant, charging that défendant is infringing patent 
No. 262,883 by the manufacture of a eord-holder attached to grain- 
binders, and forming a part thereof . The complainant is the assignée 
of Appleby by an instrument dated May 20, 1881, recorded the fol- 
lowing June, and the patent sued on was granted to it, as his assignée, 
August 15, 1882. The défendant is manufacturing the Appleby 
graiu-binder, with cord-holder attachment, under patents of its own, 
and an alleged paid-up shop-right, secured from Appleby and his as- 
sociâtes in title. The défendant company held a license obtained in 
1880, which, as it is claimed. authorized the manufacture of this 
«ord-holder ; and this license was, in the spring of 1882, converted 
into a shop-right, under which it is now manufacturing the Appleby 
grain-binder, with cord-holder; and it also claims to manufacture 
the cord-holder under an invention of one Jewell, owned by it. 

The complainant, in substance, urges (1) that the license held by 
défendant did not include the cord-holder as a part of the Appleby 
machine authorized to be manufactured ; and (2) that, in an inter- 
férence betore the patent-ofSce between the parties to this cause, the 
complainant claiming under Appleby and the défendant under one 
Jewell, the question of priority was determined in favor of Appleby, 
and that, by virtue of this action of the patent-office, it is entitled to 
a preliminary injunction. This décision of the office being adverse 
to Jewell's claim, the défendant company forthwith filed a bill under 
section 4915, Eev. St., praying that a patent be granted to it upon 
the Jewell application. 

I shall hold at this time, for the purposes of this motion, and un- 
til further argument at the final hearing, that the license which re- 
Bulted in a paid-up shop-right did not authorize the défendant to 
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manufacture the Appleby binder with cord-holder, as described, so 
that tbe only question presented on tbis motion is, does the décision 
of the patent-oiSce in the interférence case, under the circumstaneea 
disclosed, entitle the complainant to a preliminary injunction? 

The complainant urges that the question is res adjudicata. I can- 
not agrée to this. While acquiescence in the décision of the patent- 
ofiBce in an interférence case might, under some circumstances, raise 
a presumption of the validity of the patent, anà prima facie entitle 
tbe complainant to protection by injunction, it is far from res adju- 
dicata. No court is bound by the décision of the patent-office grant- 
ing a patent, when immédiate steps are taken to test its \alidity in an 
action instituted for that purpose, and in an interférence case, when 
the issue is decided, the rights of the defeated party are not preju- 
diced if be avails himself of the law wbioh virtually transfers the con- 
troversy to the courts. 

Tbe cases cited by the complainant's soliciter do not sustain tbe 
broad rule asserted by bim. Should tbe facts clearly entitle the com- 
plainant to a preliminary injunction to prevent irréparable injury, 
or in other respects, the pendency of a suit under section 4915, Eev. 
St., will not affect bis right to it, and a court appealed to will exam- 
ine the case for itself, and witbhold or grant a preliminary injunc- 
tion according to the equities presented. 

In tbis case great doubt is expressed by the commissioner of pat- 
ents of the correctness of the décision of the board of examiners, but 
be accepts it. Tbe testimony of Appleby's witnesses is not so per- 
suasive as to justify me in following the commissioner's décision, and 
it is far from satisfactory. True, the testimony shows that Appleby, 
before Jewell's invention, stated his belief that such an operative ma- 
chine described in this second claim of tbe patent as tbe cord-holder 
attachment could be made, yet it was the mère possibility of an in- 
vention of which he had only a vague conception. 

I bave fuUy examined the citation of cases to uphold tbe com- 
plainant's right to an injunction. Tbey ail, in which an injunction 
is granted, proceed upon the ground of acquiescence in the décision of 
tbe patent-office. In Greenwood v. Bravher, 1 Fed. Eep. 856, the 
priority of invention was awarded tbe assignor of the complainant, 
and Bracher failed to take an appeal, — virtually acquiesced. In 
Peck v. Lindsay, 2 Fed. Eep. 688, the défendants, being privies to 
an interférence case between Webb and one Shepard, were bound by 
the adjudication adverse to Webb, which he acquiesced in. AU the 
other cited cases refer to this last décision as sustaining the rule an- 
nouneed therein, and the fact of acquiescence in the adjudication of 
the patent-office must hâve existed in èach one. 

The patent held by complainant, and the décision of the patent- 
office in the interférence, do not make out a case for an injunction, 
unless the prima facie right is fortitied by a judicial decree or judg- 
ment or acquiescence, neitherof wbich exists. There is a reasonable 
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tîoubt, in my opinion, of Appleby's right as the first inventer, and 
it would be improper to grant an injunction at this time. 
Preliminary injunction refused; and it is bo ordered. 



Newark Maoh. Co. V. Hargett and others.' 
{Circuit Court, D. Maryland. July 15, 1886.) 

1. Patents for Inventions— SnBSTiTnxiON—PATBNTABiLiTT. 

Clover huUers having in combination an open upper cylinder and a closed 
lower cylinder being old, and it being also old to fasten spikes or rubbers 
npon the bars or lags of open cylinders from the inside, the court had serions 
doubts whether there was anytbing patentable in substituting an open cylin- 
der, having its spikes or rubbers fastened upon the inside, for tlie closed 
lower cylinder in a clover-huller, the combined opération and function of the 
two cylinders remaining the same. 

8. Same— Infbingement. 

The second claim of letters patent No. 188.064, to A. Miller, being for the 
combination in a clover-huller of an open upper cylinder with an openlower 
cylinder, is not infringed by a machine having its lower cylinder made of cor- 
rugated iron plates removably secured between the bars or lags, andforming, 
except when said plates are removed, a closed cylinider. 

8. Same — Restricted Claim. 

A restricted claim for rubbers (for clover-huller cylinders) havinç roughened 
sides and rounded front edges is not infringed by rubbers having beveled 
front edges of a blunt wedge shape. 

4. Same— PtTBLio Use and Sale. 

Where machines containing a particul^r feature hâve been manufactured 
for sale, and actually sold, and publicly used, for more than two years bef ore 
an application for a patent for such feature, the latter becomes; as an inde- 
pendent device, public property, even though the machige on which it was 
80 used may hâve been, as a whole, unsuccessful. 

5. Same— Public Use. 

No one is entitled to a patent for a combination which has been in public 
use for more that two years, even though, by reason of superior mechanical 
constructioti, he may hâve been the flrst to obtain from its use the most suc- 
cessful results. 

6. Same — Seed-Cleanbrs. 

Letters patent No. 371,839, of February 6, 1883, to I. Qrube, for seed- 
cleaner, considered, and held, that the flrst claim can only be supported when 
strictly construed, and not infringed; and that the second claim, if construed 
to cover the use of any seed-cleaner in combination wîth any thresher, is 
void. 

In Equity. 

Wells W. Leggett, J. A. J. Creswell, and M. D. Leggett, for com- 
plainant. 

Wood d Boyd, for respondents. 

Bond and Morris, JJ. Bill for injnnction and damages for in- 
fringement of patenta relating to clover-huUing machines. The New- 
ark Machine Company, a corporation of Ohio, doing business at Co- 

•Edited by Charles 0. Linthicum, Esq., of the Chicago bar. 
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lumbus, in that state, brings this suit against P. L. Hargett & Co., 
alleging that said firm is engaged in selling in Maryland clover- 
huUing machines, manufaetured by Gaar, Scott & Co., at Eichmond, 
Indiana, which infringe certain letters patent wbich are the property 
of the complainant. The patents alleged to be infringed are — First, 
No. 188,06é, to A. Miller, March 6, 1877, for clover-hullers ; second, 
No. 271,839, to I. Grube, February 6, 1883, for a seed-cleaner; and, 
third, No, 322,465, to A. Miller, July 21, 1S85, for recleaner for grain 
and seed separators. 

The Miller patent of 1877 (No. 188,064) has 11 claims, but only 
claims 2, 5, 6, 9, and 10 are involved in this controvorsy. 

"(2) The combination is one machine of the open upper cylinder with the 
open lower cyhnder, substantially as and for the piirposes described." 

It is conceded that it is old to make clover-hullers with an open 
upper cylinder, and with a closed lower cylinder, and the novelty in 
the Miller machine consisted in the discovery alleged to hâve been 
made by him that an open lower cylinder could be used. ïhe ad- 
vantage, and the only advantage, claimed for the open lower cylin- 
der is the opportunity it afifords, by its being open, for fastening the 
spikes or rubbera throQgb the lags or bars of the cylinder with nuts 
screwed on from the interior, — a method of fastening which is more 
secure than wedging them in, and also allows the screws to be tight- 
ened ùp when the spikea or rubbers become loose, as they f requently 
do from use, or replaced if broken ont. The faot is, however, that 
the infringing machine of the défendants does net exhibit an open 
lower cylinder, but one whose circumference between the bars or laga 
is made up of corrugated iron plates. Thèse plates are removable, and 
when removed access can be had to the screws of the spikes as in 
any open cylinder. When défendants' lower cylinder is complète, 
as manufaetured and intended to be used, there can be no question 
that it is a closed or drum cylinder, and not an open one, and there- 
fore no infringement of the very narrow claim of the Miller patent. 
It only becomes an open cylinder when the iron plates are removed 
for the purpose of repairs. It is admitted that it was old to fa,sten 
spikes or rubbers upon the bars of open cylinders by screwing nuts 
on their shanks from the inside. It is admitted that it was old to 
construct a threshing cylinder with open bars, and with spikes or 
rubbers fastened upon the bars by nuts screwed upon the shanks of 
the spikes from the interior of the cylinder; and it is admitted that 
it was old to construct a clover-thresher with an upper and lower 
cylinder, the one being open and the other closed; andwe hâve seri- 
ons doubts if there was anything patentable in substituting an open 
cylinder for the one of the two which was closed, when the combined 
opération and f unction remained precisely the same ; but, without de- 
ciding this point, it is sufficient that the lower cylinder of défendants 
is a closed and not an open cylinder, and is no infringement of the 
eomplainant's combination. 
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"(9) In combination with a hulling cylinder, the rubbers, &, 6 having 
roughened sides and rounded front edges, h, substantially as and for the pur- 
jioses described." 

It is conceded that rubbers yiith roughened sides, but with notched 
front edges, were old and in common use, and it is conceded the de- 
fendants' rubbers do not bave rounded front edges, but hâve beveled 
front edges of a bhmt wedge shape. If the complainant's form of 
rubberis indeed newand patentable, it is aclaimwhich must receive 
a strict and narrow construction to suppoi't it at ail, and must be 
eonfined to the form claimed. Gonfessedly, the défendants' form is 
différent in not having the rounded front edge, and is not an infringe- 
ment. 

"(6) The raker bars, cl, d, d, d, constructed in the form of an inverted T» 
substantially as and for the purpose described." 

The testimony conclusively shows that more than two years before 
the application for the Miller patent of 1877 the complainants, or 
tbose whom they hâve succeeded in business, with Miller's consent, 
hâve made clover-hulling machines, using the inverted J-shaped raker 
bar in combination with a rake-bed substantially the same in shape 
and opération as that shown in the Miller patent of 1877. The size 
and shape of the rake-bed was somewhat varied, from year to year, 
in the effort to obtain more satisfactory results. It is now claimed 
that ail thèse machines were unsuccessful, — merely expérimental and 
not perfected machines. They were, however, manufactured for sale, 
and were actually sold, and publicly used. The inverted T-shaped 
raker-bar was precisely the one now claimed; and, having gone into 
public use, it became, as an independent device, common property, 
which any one could use in any combination which was not, as a 
combination, an infringement. Walker, Pat. §§ 94-96. There can, 
therefore, be no valid claim for the inverted T-shaped bar alone. 

Claim 5. This claim is for the combination of the inverted T- 
shaped raker bar with the bed-bars, c, c, c, with beveled edges. We 
are satisfied from the évidence that substantially the same combina- 
tion was used in the machines made and sold by the complainants 
more than two years before the application for the patent, and are 
satisfied, also, that the équivalents of both éléments were used by 
others so as to defeat the novelty of this combination. The plaintiff 
is not entitled to a patent for a combination which had been in pub- 
lic use, even though, by reason of superior mechanical construction, 
they may hâve been the first to obtain from its use the most success- 
ful results. 

The Grube Patent. The spécifications of the Grube patent state 
that the essential feature of this invention consists in attaching, by 
proper belts and pulleys, a seed-cleaner to a grain-thresher, so as to 
bave it receive the grain as it falls from the thresher, and so that the 
cleaner and thresher may be operated by the same motive power. 
The first claim is for the combination of déviées constituting the seed- 
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cleanîng machine, and the second claim is for the combination of 
the cleaner with a thresher. There is testimony tending to show 
that the seed-cleaning machine of itself was not new, but was a ma- 
chine which, with varions modifications of form and material, had 
heen in common use. Without deeiding whetlier it was patentable 
ch: not, enough conclusively appearsto make it évident that the first 
claim can only be supported by a strict construction. One of the 
éléments of the claim, viz., the agitating shaft in the hopper, is not 
used by the défendants, and it is quite obvions that the infringement 
is not made ont. The second claim is for the combination of the 
seed-cleaner with and attached to the threshing-machine. The pat- 
entée describes no method of attaching and making the two operate 
together, but merely states that the cleaner is to be secufed tb the 
thresher by proper connections of belts and pulleys, operated by the 
same motive power. If this claim is to be restricted te the use of 
the Grube seed-cleaner as one élément of the combination, as we 
hâve already said, the défendants do not use it. If the claim is con- 
strued to cover the use of any seed-cleaner in combination with any 
thresher, the claim cannot be sustained at ail. 

The Miller Recleaner Patent of 1855. The remaining patent al- 
leged by complainants to hâve been infringed is the device patented 
to Miller, July 21, 1885, (No. 322,465.) This invention is an attach- 
ment to the thresher for recleaning the grain or seed, its object be- 
ing to automatically return the tailings to the hopper of the recleaner 
as rapidly as the same pass from the shoe. With respect to this 
patent it is sufficient to say that the proof does not establish the fact 
— necessary to any recovery or relief — that the défendants rnade or 
sold or used any machine having this device attached, between the 
date of the patent, July 21, 1885, and the date of fiUng the bill of com- 
plaint, August 17, 1885. 

The bill must be dismissed. 



Gandt V. Main Belting Co.' 
(Circuit Court, E. H. Pennsyhania. June 29, 1886.) 

Patents por Inventions — Bands or Belts— Novei,ty. 

Letters patent were granted in June, 1880, to Qandy, for a hard, even-sur- 
faced, rigid, impervious, non-elastic belt, composed of cotton canvas or duck, 
having its warp tlireads larger than the weft; both warpi and weft being 
hard-spun, the labric tight woven, and folded, stiched, and saturated with lin- 
seed cil. Held, invalid for want of novelty. 

Same — Date of Patent— Ebv. St. § 4887. 

Section 4887 of the Revised Statutes cannot be successf uUy involsed to carry 
the date of an invention bacls; to the date of a previously issued English pat- 
ent, vyhere the two patents are not alike. 

'Eeported by C. B. Taylor, Esq., of tlie Philadelpliia bar. 
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In Equity. 

Amos Broadnax, for complainants. 

E. Cooper Shapley, for respondents. 

BuTLEB, J. The bill charges infringement of the second claim of 
patent 228,186, for "cotton belting," etc., to which the défense set 
up is want of novelty and non-infringement. The record shows that 
on the ninth of May, 1877, the plaintiff filed provisional spécifica- 
tions in the coinmissioners' office, Bngland, and on July 20 of the 
same year obtained a patent for improvements in and appertaining 
to belts or bands "for driving machinery." The substance of the 
spécifications, and the claim, will be found in the foUowing extract : 

"The object of my invention is to manufacture belts or bands, for driving 
machinery, of cotton ean vas, that will not give out by stretching, and which 
are not detrimentally affected by variations in the atmospliere, and at the 
same Mme are sufflciently pliable to allow of fciieir running around sinall pul- 
leys withont cracking. In earrying out my invention I manufacture belts 
or bands of cotton canvas or duck, hard woven, either in width to suit the 
BÎze of such belts or bands without folding, or in wider widths, folded up, 
and in part made of separate thicknesses. The cotton canvas or duck is put 
together either by hand, or by folders or guiders, and formed into a belt of 
the desired width and thickness, and then stitched with rows of stitching, 
being spaced about half an inch apart, the whole width of the belt. The belt 
or band so constructed is then soaked or saturated in oil, such as linseed oil, 
either boiled or raw, or a mixture of such linseed oil with other oils or spir- 
its, such oil or mixture being thinned, if necessary, by beat or spirits, to facil- 
itate saturation." 

Then he says: 

"A modification may consist in soaking or saturating with oil, such as 
boiled linseed oil, canvas or duck, before it is made up into the belt or baud 
by folding and stitching with rows of stitching, as before described. After 
soaking or saturating the belts or bands, or the canvas or duck, before being 
formed into the belt or band, I pass it through rolls, or otherwise press it, to 
squeeze out the superfluous oil. The belts or bands are then racked, to dry, 
and afterwards painted, or they may be used without being painted, as pre- 
ferred by the user, the paint being made to impart a Snish. If the oiling is 
effected on the canvas or duck before forming such canvas or duck into the 
belt, I, by préférence, dry it before stitching, and, after drying it, it is 
stitched and painted." 

Next he adds this sentence : 

"I would remark that I am perfectly aware that belts or bands of cotton 
canvas or duck are not new, as such hâve been made previous to my inven- 
tion by folding and sewing, the sewing-maehine being used for such sewing 
or stitching. I rayself hâve manufactured and sold belts so made, for the 
last four years. I am also aware that belts or bands hâve been made by 
weaving cotton into the form and thickness of such belt or band, and after- 
wards saturated such belt with oil, such as boiled linseed oil. I myself hâve 
manufactured and sold belts so made for the last three years." 

Then he states the objections to thèse belts, and then he says : 
"Having now described and particularly ascertained the nature of my in- 
venticrn, and shown how the same may be carried into efifect, what I claim 
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as the invention secured to me by tlie hereinbefore in part reeited letters pat- 
ent, is conslructing belts or bands for driving maehinery, of eotton canvas 
or duck, woven hard, and stitched and saturated, or soaked, with cil, or any 
combination thereof, as herein described or set torth, or any modifloation 
thereof . " 

In 1877 the plaintiff filed thesame spécifications hère, and applied 
for a patent. On examination, the onice became satisfied that the 
alleged invention contained nothing new, and denied the application. 
In 1879 he filed new spécifications, inserting after the words "eotton 
canvas or duck" the language, "eomposed of warp stouter than the 
weft," and altered the claim accordingly, making the latter read: 

"Tlie improved article of manufacture, consisting of hard, even-surfaced, 
rigid, impervious, non-elastic belt, eomposed of eotton canvas or duck, hav- 
ing its warp thread larger than the weft, both warp and weft being hard 
spun, the fabric tight woven, and folded, stitched, and saturated with lin- 
seed oil." 

In 1883 theEnglish patent, on comingbefore the ehancerj division 
of the high court of justice, in a suit brought for infringement, was 
declared invalid for want of novelty. The court found, as the patent- 
office at Washington had, previously, that everything embraced in the 
spécifications and claim was old. From this finding, and the decree 
entered, an appeal was taken, which, in June, 1885, after hearing, 
was dismissed. In the year 1878, Eobert B. Jones filed provisional 
spécifications in England, and obtained a patent (No. 3,031) for "im- 
provements in and appertaining to the manufacture of bands or belts 
for driving maehinery," in which, after referring to the existing method 
of manufacturing such belts from "eotton canvas, and other ligbt 
material, folded in layers, stitched together, and finished by oiling, 
painting, yarnishing, and the like," says : "The improvement which 
constitute this, my présent invention, consista in increasing the 
strength of the warp or longitudinal fibers or yarns over the weft or 
cross-fibers. " The filing of this spécification, it will be observed, ante- 
dates the plaintiff's application hère about one year. Unless, there- 
fore it can be successfully answered, it establishes a complète antici- 
pation of the alleged invention. This seems entirely clear. 

The plaintiff's spécifications and claim, without the words "having 
its warp threads larger than the weft," contain nothing new, as has 
been decided by the patent-of&ce hère, and the courts in England. 
That thèse décisions were right is shown by the defendant's proofs. 
With the language just quoted the spécifications and claim, in ail 
material respects, are identical with those of Jones. 

The plaintiff seeks to avoid this difficulty by treating the patent as 
a virtual reissue of the English patent, under section 4887 of the Ee- 
vised Statutes; and thus carry the date of the invention back to the 
date of that patent. This position, however, cannot be sustained. 
If he had a valid English patent for anything, it is not for the inven- 
tion claimed hère. No référence is there made to the différence in 
weight of the warp and weft threads in the canvas, (the only mate- 
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rial matter, without which, as we hâve seen, tlie patent hère would 
not hâve been granted.) The référence to the English patent in the 
Bpecifications is unimportant, under the circumstances. If this réf- 
érence could be appealed to, in the absence of contrary évidence, it 
certainly weighs nothing against the évidence found in the English 
patent. We are referred, however, to the testimony ot Mr. Jenkins 
and Mr. Gandy to show that the invention dated back to 1876; that 
the plaintifif was then engaged in making this belting, using the pe- 
culiar canvas hère claimed. If this is accepted as satisfactory proof 
of the fact, it goes too far, showing more than two years' public use 
and sale of the invention prior to bis application. We allude to the 
application hère, the only one we can consider. The bill must therâ- 
fore be dismissed, 

I bave not reached this conclusion without some feeling of reluc- 
tance. If Mr. Benjamin Plumber, one of the défendants, stood alone, 
it is possible the result might be différent. His instrumentality in 
procuring the patent; his représentations to the plaintiff, who was 
not in the country, counseling and urging the expenditure of money 
to this end, with a view to his own interests in the premises; his 
subséquent conduct in entering the plaintiff 's manufactory in England, 
to obtain an intimate knowledge of his methods of manufacture; 
persuading the plaintiff to embark in business hère, under the sup- 
posed protection of the patent, with a view to obtaining employment 
for himself, (Plumber;) taken in connection with his subséquent 
conduct in establishing a rival manufactory and business, employing 
the plaintiff's System and methods, infringing his patent, and attack- 
ing its validity, — are not calculated to excite much sympathy for him. 
He is not alone interested, however, and thèse matters which were 
urged against him (as in the nature of an estoppel) cannot be used 
against others. A decree must tberefore be entered dismissing the 
bill. 



Gandt V. Main Beltino Co.' 
{Oircuit Oourt, B. D. Pennsyhania. June 29, 1886.) 

Patents for Inventions — Novelty— Patent No. 269,519. 

Letters patent No. 369,519 were granted . Deoember 26, 1883, to Maurice 
Gandy for improvement in stretching by means of an apparatus consisting of 
a frame worlï on tbe ends of which is a séries of rollers free to revolve upon 
their axis. The belts are placed upon the rollers, and the ends are fastened 
with a taking-up device. Pressure is then applied, and the belt is submitted 
to a continuons strain as if in actual use until ail the elasticity in the belt is 
killed. The taking-up device serves to keep the belt taut throughout the en- 
tire proceeding. Held, that the process and apparatus possessed novelty, and 
that the patent was therefore valid. 

'Reported by C. B. Taylor, Eaq., of the Philadelphia bar. 
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In Equity. 

Amos Broadnax, for complainant. 

E. Cooper Shapley, for respondent. 

Butler, J. Starting with the usual presumptîon in favor of the 
plaintiff's patent, (269,519,) we do not find anything in the etate of 
the art that would justify us in deciding it to be invalid. Each of 
the claims should receive a strict construction. Bvcn in this view 
we think both of them are infringed by the defendant's device. As 
respects the first, infringement is scarcely denied; and as respects the 
second, we think it is plainly shown. A deeree must be entered in 
the plaintiff's favor. 



BXJBE V. KiMBAEK.* 

(Circuit Court, N. B. Illinois. July 26, 1886.) 

Patents fob Inventions — Injunction — Estoppel. 

Where défendant had been a licensee under the patents on whîch he was 
sued, and at one time claimed to own tliem, and had dealt extensively in the 
patented articles, the infringement being clear, hM, that he was hardly in 
position to deny the validity of the patents, and a preliminary injunction 
granted. 

In Equity. 

Munday, Evarts é Adcoek, for complainant. 

Coburn é Thacher, for défendant. 

Blodgbtt, J. This is a motion for an injunction restraîning the 
défendant from the use of déviées covered by patents issued to the 
complainant as follows : One dated September 23, 1873, for an "im- 
provement in wagon bodies;" one dated February 27, 1877, for "an 
improvement in dash-boards;" and one dated February 20, 1877, 
for "an improvement in wagon-body irons." The infringement of 
thèse patents by the défendant is fully established by the proof filed 
in the case, and in fact is not denied by the défendant. The défend- 
ant, however, dénies the validity of the patents, and the utility of the 
devices covered by them, and also dénies complainant's title to the 
patents in question. The fact of infringement being established 
clearly by the proofs, and It also appearing by the proof that the de- 
fendant bas been a licensee of the complainant for the use of thèse 
patents, and at one time claimed to be the owner of the patents, and 
entitled to their use, and that he bas extensively dealt in the patented 
article, it would seem that défendant is now hardly in position to 
seriously question the validity of the patent. At least, under the 

'Edited by Charles C. Linthicuni, Esq., of the Cliicago bar. 
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circum stances, I think the complainant is entitled to a preliminary 
injunction restraining the défendant from the use of devices covered 
hy the patent until such time as the case can be fully investigated 
upon the final hearing. 



BuBELL Tbimmer Co. and others v. Stevens and others.' 
{Circuit Court, D. Massachusetts. September 14, 1886.) 

1. Patentb fob Inventions— Solb Trimmehs. 

Lettors patent No. 238,303, of March 1, 1881, to "William D. Orcutt, for îm- 
provements in rotary cutters for trimming the edges of boot and shoe soles, 
neld void for want oi patentable novelty. 
a. Same — Double Use. 

The application of an old and well-known form of blade from a hand tool 
for trimming sole edges to an old gear cutter, for trimming such edges, is 
merely a case of double use, and therefore not patentable. 

In Equity. 

Chavncey Smith and J. E. Maynadier, for complainants. 

T. W. Porter, for défendants. 

Before Geay and Colt, JJ. 

CoLT, J. This suit is brought upon letters patent No. 238,303, 
issued March 1, 1881, to William D. Orcutt, one of the complainants, 
for improvements in rotary cutters for trimming the edges of boot 
and shoe soles. The invention relates to that class of rotary cutters 
consisting of a séries of blades arranged about a common hub. The 
blades are described as having a flat front face, a flat rear face, and 
a top surface. Extending across the top surface there are a number 
of ridges, making a molded or fancy surface, which is the converse of 
the sole edge desired. The flat front faces of the blades are not ra- 
dial, but are inclined so as to make each blade slightly hooked. This 
is said to be désirable for the purpose of cutting, as distinguished 
from Bcraping, the sole edge. The blades are ground on their front 
faces, and they are made qnite thick, so that they may be ground 
back as they become dull. The top surface of the blades is slightly 
inclined, so as to give the necessary clearance in cutting. The first 
claim is as follows : 

"A rotary cutter for trimming sole edges, the blades, d, of which are pro- 
vlded with flat front faces, a, and having their outer or peripheral ends, e, 
moulded throughout to a uniform shape, the converse of the desired shape to 
be given to the sole edge, and slightly eccentric to the axis of the cutter, sub- 
stantially as described." 

The second claim gives more in détail the form of the front sur- 
face, by referring to the ridges ; otherwise it is much like the first. 

'Edited by Charles C. Linthicum, Esq., of the Chicago bar. 
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The défendants do not deny the making of cutters which embody 
Bubstantially the features speciâed in thèse claims, and therefore the 
question of infringement is not an issue in the case. 

The first and main défense is that, in view of the prior state of 
the art, there was no invention in the Orcutt cutter. The history 
and development of this branch of mechanical art is fully set forth 
in the record before us. We do not deem it necessary to refer in 
détail to the varions prior patents and devices, because it seems to us 
that the question of invention in this case is comparatively simple, 
and is to be determined by référence to two classes of prior tools, 
namely, the old hand tool or plane, and the Brown gear cutter, pat- 
enled in 1864. 

If, as oontended by the défendants, there is no substantial différ- 
ence between the Orcutt cutter and the Brown gear cutter, except in 
the form or outline of the path or figure they eut, and if this form or 
outline in the Orcutt cutter was taken from the old hand plane, it is 
difficult to find any invention in what Orcutt did. A oomparison be- 
tvreen the Orcutt cutter and the varions forms of the Brown milling 
cutter before us discloses that, except as to the shape of the top sur- 
face of the blades, they are in ail essential features the same, and in 
some instances, even in this last respect, there is a close resemblance. 
Turning, now, to the old hand plane for trimming the edges of soles, 
used long prior to the date of the Orcutt patent, we find, substantially, 
the form of cutting teeth employed by Orcutt. The blade of the old 
hand tool had arand lip, bead, bed, guard, and channelguard, which 
are descriptive of the différent parts of the surface of the blade, and 
the same features are found in the blade of the Orcutt cutter. 

We are aware that Orcutt contends that his rand lip is in fact a 
rotary rand knife, différent from the rand lip of the old hand plane, 
and to be used in connection with a rand guide, and made so thin 
that the lip and guide must go between the sole and the upper. Ad- 
mitting this to be true, it is not suffieient to sustain the patent, be- 
cause both the rotary rand knife and the rand guide are found in 
prior devices. 

Upon careful considération, we are forced to the conclusion that 
the substance of Oroutt's improvement lies in the application of an 
old and well-known form of blade to a Brown milling cutter, for the 
purpose of trimming the edges of boot and shoe soles, and that this 
is merely a case of double use, and therefore not patentable. Bill 
dismissed. 
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EoBiNsoN V. Philadblphia & E. E. Co. and others.* 
(Circuit Court, S!. J). Pennsyhania. September 3, 1886.) 

EqUITT— EviDBNCB — ADMISSION IN A.NSWBK. 

An offer of évidence touching a fact which is admitted to be true by tha 
answer will be ref used. 

In Equity. 

Richard G. Dale, for complainants. 

Franklin B. Gowen, for défendants. 

MoKennan, J. This is only a renewal of an application made 
to the court, with somewhat greater formality and expansion, and ia 
properly disposed of by the resuit of that application, and the reasona 
given for its refusai by the judge who decided it. I do not propose 
to repeat those reasons, or to reargue the question there decided. It 
is BufiScient to say that, in my judgment, the fundamental issues in 
the case were properly defined, and that the contested évidence is 
impertinent to those issues, and is therefore inadmissible. The sec- 
ond offer made by the défendant was not before the court on the 
former occasion, and the competency of the évidence stated in it was 
not, therefore, considered. I am unable now to see how the facts 
proposed to be proved can condone the fault of the mortgagor, or are 
responsive in any way to the allégation of such default in the bill, 
which is explicitly admitted in the answer, without qualification. 
Hence I cannot regard as admissible an offer of évidence touching a 
fact which ia admitted to be true, and to which the answer in no 
other way refers than to admit its truth. This offer must therefore 
be rejected. 



Hop Bittbes Manuf'g Co. v. Warner. 

(Circuit Court, E. D. MieJiigan. September 7, 1886.) 

Equity — Ambnding Intbrlocutort Dbckee. 

A motion to amend an interlocutory decree by strilcing ont a material por- 
tion, upon affidavits of facts not put in évidence, will not be entertained. 

In Equity. On motion to amend interlocutory decree in a trade- 
mark case. 

In this case an interlocutory decree was entered on the fourth day 
of February, 1886, adjudging défendant guilty of inf ringing plaintiff 's 
trade-mark, awarding an injunction, and referring the case to a mas- 

•Eeported by C. B. Taylor, Esq., of the Philadelpliia bar. 
v.28F.no.ll— 37 
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ter to assess and report the damages sustained by plaintiff. On the 
twenty-third day of August défendant moved io strike out the clause 
in the deeree awarding damages, and referring it to a master, upon 
affidavits showing gross -lâches on the part of the plaintiff in proseout- 
ing its claim, and also that the manager of the plaintiff company 
had connived at defendant's infringements. 

George H. Lothrop, for the motion. 

Alfred Russell, for plaintiff. 

Beown, J. a motion to amend an interlocutory deoree by strik- 
ing out the award of damages, upon afi&davits tending to show that 
if ail the facts in the case had been put in évidence, and called to the- 
attention of the court, a différent deeree would hâve been rendered, 
is a novelty in equity practice which we are not disposed to sanction. 
Errors in judgments or decrees are divided into errors clérical and 
errors judicial. The former may be amended even after term, pro- 
vided the existence of such error is shown by the record, and not 
otherwise. Hudsonv. Hudson, 20 Ala. 364-; Thompson v. Miller, 2 
Stew. 470; Dixon v. Mason, 68 Ga. 478; Russell v. McDougaU, S 
Smedes & M. USi', Atkinson v. Railroad Ce, 81 Mo. 50; Selz v. First 
Nat. Bank, 60 Wis. 246; S. G. 19 N. W. Eep. 43. Errors judicial 
can only be amended upon rebearing or appeal. Forquer v. Forquer, 
19 111. 68; Stringer v. Anderson, 23 W. Va. 482. 

We hâve found no case which would justify us in altering this de- 
eree, upon motion, in a material particular, upon the évidence then 
before the court. Much less can it be done upon évidence sought to 
be injected into the case by affidavits. Defendant's only remedy, if 
at this late day he bas any remedy at ail, is to bave the deeree set 
aside, and move for leave to introduce the new testimony, and for a 
rehearing. 



' Gbiswold v. Hazabd and others. 

(Circuit Court, D. Bhode laland. September 10, 1886.) 

TrrjTJircTioN— Dbckeb dp Court op Gbnehal Equitt JTrRisDicTioN, 

The deeree of a court of gênerai equity jurisdiction, in a casewhere the de- 
fendant therein was personally served with process within the jurisdiction of 
the court, and where the court appears to hâve had jurisdiction of the sub- 
ject-matter of the bill, will not be impeached upon a bill denying only the 
existence of the facts required to justify the plaintiff therein in invoking the 
exercise of that jurisdiction. See Hazard v. Ùriswold, 21 Fed. Rep. 178. 

Demurrer to Bill. 

The opinion states the facts, 

A. Green and S. R. Honey, for complainant. 

E. Metcalf and E. Merivin, for respondents. 
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Heard by CoLT and Carpbnter, JJ. 

Oabpbnter, J. The respondents in this case, on March 3, 1883, 
commenced, in the suprême court of the state of Ehode Island, an 
action of debt on a bond dated August 24, 1868, and executed by 
Thomas G. Durant as principal, and the complainant and S. Dexter 
Bradford as sureties, binding them jointly and severally to Bowland 
Gr. Hazard and others in the sum of |53,735; the condition of which 
is that Durant "shall on bis part abide and perform the orders and 
decrees of the suprême court of the state of Ehode Island in the suit 
in equity of Isaac P. Hazard and others against Thomas C. Durant 
and others, now pending in said court, within and for the county of 
Newport." The breach assigned in the déclaration is that Duranthas 
not performed a decree by which that court, on December 2, 1882, 
ordered him to pay into its registry the sum of $16,071,659.97. 

After oyer prayed and granted, the complainant filed 10 pleas in 
bar, and the case was removed on bis pétition into this court, where 
the respondents filed spécial demurrers to five of the pleas. Thèse 
demurrers were sustained in Hazard v. Griswold, 21 Fed. Eep. 178. 

The complainant now brings this bill in aid of bis défense to that 
action. He sets out ail the proceedings in the case of Hazard v. 
Durant in the suprême court of Ehode Island, and in support of bis 
prayer for an injunction he makes the foUowing allégations : 

"Further coraplaining, your orator says that, by the lawa of the state of 
Rhode Island, a stockholder in a corporation could not maintain in the said 
suprême court of Rhode Island, either in equity or at law, in his own narae, 
a suit founded on a right of action existing in the corporation itself, and in 
which the corporation is the appropriate plaintiff, uniess thère exists, as the 
foundation of the suit, some action, or threatened action, of the managing 
board of directors or trustées of the corporation, which is beyond the au- 
thority conferred on them by their charter or other source of organization ; or 
such a fraudaient transaction completed or contemplated by the acting man- 
agers in connection with some other party, or among themselves, or with other 
sliareholders, as will resuit in serions injiuy to the corporation, or to the in- 
terest of the other shareholders ; or where the board of directors, or a tnajority 
of them, are acting for their own interest in a manner destructive of the cor- 
poration itself, or of the rights of the other shareholders ; or where the major- 
ity of shareholders themselves are oppressively and illegally pursuing a course 
in the name of the corporation which is in violation of the rights of the other 
shareholders, and which can only be restrained by the aid of a court of equity; 
or uniess the suit should be founded on a state of facts in which, to prevent 
irrémédiable injury or a total failure of justice, the said court would be jus- 
tifled in exercising its powers: whereas, your orator asserts, on information 
and belief, that in the said suit in equity of Isaaa P. Hazard and others 
against Thomas C. Durant and others no such foundation existed, nor did 
any such state of facts exist. 

"Further complaining, on information and belief, your orator says that be- 
fore commencing said suit the said Isaac P. Hazard did not, nor did any other 
stockholder of the said Crédit Mobilier of America, exhaust any of the means 
within his reach to obtaln within the said corporation the redress of the griev- 
ances alleged in his said bill ; that he did not make any effort, either with the 
managing body of the corporation, or with the stockholders thereof as a body, 
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to induce it or them to take remédiai action against the said Tliomas C. 
Durant; nor did he, or any other stockholder of the said corporation, show to 
the said suprême court of Rhode Island that he, or any such stockholder, had 
made any such efforts, or that such efforts were impossible, and that it was 
Unreasonable to require them. 

"Further complaining, yourorator says that, by the laws of the state of 
Ehode Island, the said suprême court of Ehode Island had no jurisdietion 
over the said suit in equity of Isaao P. Hazard and others against Thomas 
C. Durant and others, unless the said Isaac P. Hazard, or some other stock- 
holder of the said Crédit Mobilier of America, had, before commencing the 
said suit, exhausted every effort within the said corporation to obtain the 
redress of the grievances alleged in the said bill. 

"And your orator avers, and on information and belief complaining says, 
that, before bringing said suit in equity in the suprême court of the state of 
Rhode Island, neither the complainant Isaac P. Hazard, nor any other of the 
stockholders of the said Crédit Mobilier of America, requested the managing 
committee or the board of directors or the stockholders of said Crédit Mobilier 
of America, in stockholders' meeting assembled, or the said Crédit Mobilier 
of America, at any meeting of said corporation, to begin légal or équitable 
proceedings, or cause such proceedings to be begun, in the name of the cor- 
poration against tlie said Durant, before himself filing said bill in equity. 

"And your orator further shows that, by the laws of the state of Rhode 
Island, the said suprême court of Rhode Island had no jurisdietion in or over 
the subject-matter of the said suit in equity upon any ground, whether or not 
the same has been heretofore alleged herein." 

We do not think the bill can be sustained by the gênerai allégation 
of want of jurisdietion, and the particular allégations above quoted 
do not, we think, amount to a déniai of jurisdietion. The reasoning 
of Hazard v. Griswold, ubi supra, is directly in point, Doubtless it 
was necessary for the suprême court, before proceeding to a decree, 
to fin d some unlawful act on the part of the corporation, or its officers 
or stockholders, and a certain request or demand on the part of the 
complaining stockholder for redress of his grievance. So, too, it was 
necessary to find other facts alleged in the bill; especially the faet 
that the respondent was indebted to the corporation. But to deny 
the existence of any of thèse facts, is not to allège want of jurisdie- 
tion over the whole subject. 

The allégations of the bill deny only the existence of the facts re- 
quired to justify the stockholders in invoking the exercise of that 
jurisdietion. Since the suprême court is a court of gênerai equity ju- 
risdietion, and since it does not appear that Durant was not served 
with process within the jurisdietion of that court, we find no alléga- 
tion in the bill of want of jurisdietion in the court which entered the 
decree hère sought to be impeaohed. As in the case of Hazard v. 
Griswold, we express no opinion on the question whether want of ju- 
risdietion of the former suit on any ground could be set up in défense 
to an action on the bond. 

The demurrer will be sustained. 
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Vbnnbr V. Atohison, t. & S. F. R. Co. and others. 

(Oircuit Court, D. Kansas. 1886.) 

1. Railroad Companies— Charter— Phrchase op Road in Another State — 

Connecting Lines. 

The charter of a Kansas railroad (Terr. Laws 1859, c. 47) authorized it, among 
other things, "to construct a branch to any point on the southern boundary 
of Kansas in the direction of tJie Oulfof Mexico;" to make necessary contracta, 
etc., with other railroads interaecting or Connecting with it, for "ninning their 
road in connection with other roads in other States, " etc. The législature 
subsequently (Laws 1873, c. 105, § 1) passed a gênerai law making it lawfui 
for any railroad to purchase or guaranty the stock or bonds of any Connect- 
ing or intersecting road. The railroad in question bought out a railrpad in- 
corporated in Texas, to which congreas (St. at Large 1883-84, c. 177) had 
grantcda right of way, through the Indian Territory, to the southern bound- 
ary of Kansas. Ileld, that the purchase was within the power of the Kansas 
Company. Atchison, T. cfc- 8. F. B. Go. v. Fletcher, 10 Pac. Bep. 596. 

2. Samb— Charter— Amendmbnt to Charter— Accbptanob. 

The board of directors of a corporation, who, under the charter, are vested 
with "allthe corporate powers" of the company, may not, as a gênerai rule, 
hâve the ineidental power of accepting from the législature an amendment 
to the charter, the effect of which is to enlarge beyond the wish of the stock- 
holders the extent and variety of the company's business and investmentâ, 
yet under the circumstances of the case it must be held that there had been 
such acquiescence by the stockholders as to constitute an acceptance by the 
corporation beyond the challenge of the présent plaintiiï, a récent purchaser 
of stock. 
8. Samk — AssuMED Powers— Stookholdkr — Notice. 

Where a stockholder buys into a railroad corporation, with knowledge 
that it is acting on an assumed power to invest in the stock of railroad cor- 
porations outside the state of its création, his purchase under such circum-' 
stances will be regarded as an implied récognition on his part of such as- 
sumed power. 

4. Same— Stockholders— DoTiBLiNG Stock— Estoppel. 

Stockholders who hâve voted for an unauthorized doubling of stock by 
their company, or who hâve voluntarily accepted the beneflts of such action", 
or who bought into the corporation subséquent to the issuance of such stock, 
are estopped, as against the corporation, to contest the legality of such ac- 
tion. 

5. CoDBTs — Fédéral Courts — Décisions of State Courts— State Statutes. 

The décisions of the highest court of a state upon the interprétation of the 
statutes of that state granting certain powers to a corporation of its own cré- 
ation, though not conclusive upon the fédéral courts sitting in that state, are 
most persuasive. 

6. Equitt — DiscovERT — Relief. 

Where a bill in equity asks for discovery as well as for relief, but is sub- 
stantially a bill for relief, if it is insufBcient for relief it also fails for dis- 
covery. 

In Equity. On demurrer to bill. 

•7. H. Benton, Jr., W. A. Underwood, anà Joseph G. Waters, for com- 
plainant. 

George R, Peck and George W. McCrary, for défendants. 

Brewee, J. The bill is filed bj Clarenee H. Venner, a citizen of 
Massachusetts, against the Atchison, Topeka & Santa Fe Railroad 
Company, its secretary, and three of its directors, ail citizens of the 
etate of Kansas, Complainant allèges that on the fifteenth day of 
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Pebruary last he became the owner of 500 shares of the défendant 
company's stock, and, as such stockholder, challenges the récent ac- 
tion of said Company in the acquisition of the stock of the Gulf, Col- 
orado & Santa Fe Eailway Company. To this bill a demurrer has 
been filed on the two grounds of a lack of indispensable parties, and 
a want of equity. 

, Passing the first ground, I proceed to inquire into the second, forit 
involves the merits of this controversy. The bill states, upon in- 
formation and belief, the financial condition — the earnings and ex- 
penses — of the Gulf, Colorado & Santa Fe Company, for the purpose 
of showing the financial înjury to the défendant company resulting 
from.any investment of its means in the stock of such company. It 
further allèges that said Gulf Company is a corporation organized 
under the laws of Texas, and that on the fifteenth day of February, 
1886, it was authorized to and had built and owned and operated 
about 551 miles of railroad in the state of Texas; that its said lines 
at no place iuterseoted or connected with any of the lines of railroad 
which the said défendant company 'was or is authorized to build, own, 
operate, or maintain; but that, on the contrary, the nearest point on 
any of the lines of the said Gulf road was distant from the said de- 
fendant company's lines at least 350 miles, and separated by the 
whole widlb, from north to south, of the Indian Territory, and a long 
distance in northern Texas; that since said fifteenth day of February 
the défendant company has made some arrangement or agreement, of 
' the exact nature and terms of which complainant is ignorant, and has 
been unable after diligent inquiry to ascertain, but that a part of it 
involves the issue of additional stock of défendant company and the 
exchange thereof for the stock of the Gulf Company; that in pursu- 
ance of such arrangement about $4,000,000 of défendant company's 
stock has been already issued and exchanged for stock of the Gulf 
Company; that $3,500,000 more of stock of said défendant company 
has been issued and placed in the hands of the Farraers' Loan & Trust 
Company of New York city for the use and benefit of the holders of 
the stock of said Gulf Company, and to be delivered on or aboa't the 
first day of January, 1887, and that the directors of said company 
are about to issue and deliver other and further certificates of stock 
for the same purpose, and also that the défendant company is now en- 
gagea in operating the railroad of said Gulf Company, using its own 
means therefor, and putting at risk its property and crédit thereby. 
Complainant dénies the power of the défendant company to acquire 
any interest in, or assume any control or responsibility for, the Gulf 
Company, and also dénies the power of the défendant company to issue 
any more stock. 

He thus challenges both defendant's power of acquisition and its 
method of acquisition. Naturally, the first inquiry runs to the ques- 
tion of power. The primai source of power is, of course, the defend- 
ant's charter. That is its grant, defines the extent and presoribes 
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the limitations thereof. This charter was granted by the territorial 
législature of 1859. Laws 1859, c. 47. The first section provides 
for the organization. The second and twentieth read as follows: 

"Sec. 2. Tiie said company is hereby authorized and empowered to survey, 
locate, construct, complète, alter, maintain, and operate a railroad, with one 
or more tracks, from or near Atehison, on the Missouri river, in Kansas 
territory, to the town of ïopelsa, in Kansas temtory, and to such point on 
the Southern or western boundary of said territory, in the direction of Santa 
Fe, in the territory of New Mexico, as may be most convenient and suitable 
for the construction of such railroad, and also to construct a branch of said 
railroad to any points on the southern boundary of said territory of Kansas 
in the direction of the Gulf of Mexico." 

"Sec. 20. This company shall bave power to make such contracts and ar- 
rangements with other railroads whicli connect with or intersect the same as 
may be mutually agreed upon by the parties, for leasing or running their 
roads, or any part thereof, in connection with other roads in other states, and 
shall be empowered to consolidate their property and stock with each other; 
such consolidation to take place whenever such companies shall respectively 
agrée upon the terms and conditions, and shall hâve ail the powers, privi- 
lèges, and liabilities that they may hold by their separate charters, by flling 
acopy of such articles of consolidation in the office of the secretary of this ter- 
ritory. " 

Now, were ail the powers possessed by the défendant company 
those given by its charter, it might well be doubted whether, tested 
by the rule that nothing passes by a charter except that which is 
clearly and expressly granted, the power to acquire possession of this 
Texas road existed. It is true that an argument of some plausibility 
might be based upon the charter provisions alone in support thereof. 
The second section in plain terms grants the power to construct roads 
to the western and southern boundaries of the state, in the direction 
of Santa Fe and the Gulf of Mexico. The state boundaries are 
doubtless, under this, the limits of construction, yet the further 
points named are suggestive of an expectation that thèse state roads 
would one day become parts of transcontinental lines, and to that 
extent indicative of a thought that the company is given, or, if not 
already given, is in the future to receive, whatever powers may be 
necessary to bring about a realization of such expectation. It is wdl 
said by the suprême court of this state in the opinion written by its 
lèarned chief justice in the récent case of Santa Fe R, Co. v. Fletcher, 
10 Pac. Eep. 596, referring to this matter: 

"In interpreting the powers possessed by a corporation, we must look to 
the intention of the législature in the enactment of the statute. It is mani- 
fest that the législative assembly of the territory of Kansas, in granting the 
charter to the Atehison Company, anticipated that some day the road would 
become a part of a transcontinental line, and thereby that Kansas, by reason 
of its geographical location, would hâve passing over it the great traffic of 
the country, eastand west, north and south, because it provided for building 
its road in the direction of Santa Fe and also of the Gulf of Mexico." 

A similar récognition of a suggested, though nnexpressed, pnrpose 
is found in the case of Green Bay, etc., R. Co. v. Union, etc., Go., 107 
U S. 101, S. C. 2 Sup. et. Eep. 221, in which the court says: 
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"Thèse statutes show that the législature of Wisconsin, recognizing the 
fact that from the geographical situation of the state the rallroads which 
traverse it from east to west form part of the Une of transportation extend- 
ing across the continent, ihtended to confer upon the corporation owning 
such railroads very large powers of contracting with other corporations 
owning railroads or steam-boats whose course includes Connecting parts of 
the same great Une of transportation." 

In the first section of thia charter the power is'granted "of acquir- 
ing, by purchase or otherwise, and of holding or eonveying, real and 
Personal estate which may be needful to carry into efïect-fully the 
purposes and objecta of this act." In the case of Ilyan v. Leaven- 
worth, A. é N. W. Ry. Co., 21 Kan. 365, eimilar language was held 
broad enough to grant the power of purchasing the stock of a Con- 
necting railroad company. 

Further, with prophétie vision of its large, though as yet unknown, 
future, unwilling that any prescribing limitation of its capital stock 
should bar or hamper its hoped-for expansion, the législature, in 
section 5, made a singular and elastic provision as to such stock. 
The section reads : 

" The capital stock of said corporation shall be one million and iive hundred 
thousand dollars, which may be increased from time to time to any sum not 
exceeding the amount expended on account of said road, divided into shares 
of one hundred dollars each, which shall be deemed personal property, issued 
and transferred as may be ordered by the directors or by-laws of said com- 
pany. " 

Under this the capital stock might be increased indefinitely, yet 
only pari -passu with the extension of the railroad Unes and property. 
Now, with thèse indications of its purpose and expectation, the légis- 
lature adds to the charter, as its last granting section, section No. 20, 
above quoted. This gives gênerai powers of contract and arrange- 
ment, with other railroad companies owning Connecting or intersect- 
ing lines, for leasing or running their roads, and also gives the right 
qf consolidation. No limitation to home corporations is expressed. 
The only expressed limitation is to companies having Connecting or 
intersecting lines, That such contracts and arrangements may ex- 
tend to establishing connections with roads in other states is declared. 
It is doubtless true that, from the silence as to extraterritorial corpo- 
rations, there may be some implication that only home companies 
were within the contemplation of the législature, and it is also true 
that the provisions as to consolidation seem more peculiarly applica- 
ble to home corporations. But with the purpose so obviously disclosed 
in the prier sections it would be no severe strain on language to hold 
that this was intended as a grant of power to obtain, by lease or other 
contract, the lines of extraterritorial corporations, providing they were 
Connecting with that ot défendant company. 

It may be, however, that thèse varions provisions only carry up to 
the point of expectation, and stop just this side of an express grant 
of power. Be it so, They plainly disclose the thought of the legis- 
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latnre, and give clear notice to any desiring to invest in the stock of 
the Company, of a willingness to grant in the future ail powers need- 
ful to carry into effect such purpose. 

But, if the power be doubtful under the charter, it is clear under 
subséquent législation. Chapter 105, § 1, Laws 1873, reads "that it 
shall be lawf ul for any railroad company created by or existing under 
the laws of this state, from time to time, to purchase and hold the 
stock or bonds, or either, or to guaranty the payment of the princi^ 
pal and interest, or either, of the bonds of any railroad company or 
companies, the line of whose railroad, constructed or being constructed, 
connects with its own." 

That the législature may by gênerai law grant additional powers to 
any existing corporation, whether created under gênerai laws or by 
spécial charter, is settled by the décision in Railroad Co. v. Railroad 
Co., 26 Kan. 680. This section contains a grant of power to any 
railroad company. It is a grant to défendant company. It may 
therefore purchase and hold the stock and bonds, or either, of any 
road whose line, constructed or being constructed, connects with its 
own. The Gulf Company is a Texas corporation. It is by act of 
congress authorized to extend its line, through the Indian Territory, 
to the Bouthern boundary of the state ,of Kansas. St. 1883-84, e. 
177. 

Both the défendant and the G-ulf Company are therefore author- 
ized to build to the southern boundary of this state. Their author- 
ized lines connect. As the court takes judicial notice of thèse stat- 
utes, it is scarcely necessary to waste any time in inquiring whether 
the language of the bill denying any connection between the lines of 
the two companies refers other than to constructed lines. Granting 
the validity of thèse statutes, — and I see no reason to doubt their 
validity, — it would seem that there could be little question of the 
power of the défendant company to acquire the control of the Gulf 
Company by the purchase of its stock and bonds, or either, and, with 
the control, assume ail the responsibilities of control. This conclu- 
sion is in harmony with the récent décision of the suprême court of 
this state in the case of Santa Fe, etc., R. Co. v. Fletcher, supra. 

Indeed, if this Fletcher Cage be accepted as controlling in tais 
court, there would be little need for any personal examination of the 
question. But counsel for complainant earnestly insist that it is not 
controlling, and should not be followed. They urge that it was ren- 
dered after complainant, a non-resident, had acquired his interest in 
the property, and may therefore not be invoked in the fédéral court 
to his détriment; that it was not rendered upon a final hearing, but 
only upon an application for a preliminary injunction, — was there- 
fore possibly not carefuUy considered, and may be changed by that 
tribunal upon the final hearing; and, finally, that it is contrary to 
the gênerai course of décision elsewhere, and is not a correct déclara- 
tion in respect to corporate charters and powers. Theysay: 
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"There were on the tenth of April, when it was rendered, about 10,000 
stockholders in the Atohison Company, about 9,500 of whom were citizena 
of other states than Kansas. Were the relations of thèse stockholders to the 
corporation bound by the décision of the state court?" 

I must dissent, in the main, from thèse views. That décision, if 
not absolutely controlling, is certainly most persuasive in this court. 
Under the practice obtaining in this state, which permits an inde- 
pendent review in the suprême court" of a preliminary ruling of the 
trial court, the questions presented are considered as submitted for 
final adjudication as fully as though it was a proceeding to review a 
final judgment, and receive the same examination and careful atten- 
tion. Further argument in the court in any subséquent progress of 
the case will not be heard. The question is settled. Examination 
of the opinion shows that it was carefullyprepared, and had received 
that full examination at the hands of the court which its importance 
deserves. It bas become the law of the matter for the state tribu- 
nals. As sueh, very cogent reasons should exist before any fédéral 
court should be at liberty to disregard it.^ It contains an interpréta- 
tion of the statutes of the state by its highest tribunal. It déclares 
what powers the state bas given to one of its corporations; and, 
when a state, affirms that it bas granted certain powers to one of its 
créatures, it would be something of an anomaly for the courts of an- 
other jurisdiction to déclare that it bas granted no such powers. 
Whenever différences hâve arisen between the state and fédéral courts, 
generally, they bave sprung from a déniai by the state tribunal of the 
grant or existence of powers whose grant or existence has been deemed 
by the fédéral tril^unals essential to préserve the rights of alien liti- 
gants. The question involved is not a fédéral question, and cannot, 
therefore, be taken from the state to the United States suprême court 
for review. Unless the fédéral tribunals foUow, in this matter, the 
rulings of the state suprême court, there will inevitably be two oppos- 
ing lines of décision. Very little reflection will show to what con- 
fusion and injustice such conflict will lead. The Gulf Company is not 
a citizen of Kansas. Some, perhaps ail, of its stockholders may also 
be non-residents of the state. As such, they cannot be brought into 
this court, nor their rights determined by any décision in this case. 
Suppose they go into the courts of the state to compel the Santa Fe 
Company to carry out its contract by the issue of stock, and after- 
wards to compel a share in the dividends, a décision rendered hère 
would be no bar to such actions. It would be, as to those plaintiffs, 
res inter alios acta; and the courts of the state would compel the is- 
sue of stock and thepayment of dividends to those non-residents, ac- 
cording to its own notions of the validity of the original contract, and 
its détermination of the powers granted to the Santa Fe Company. 
I need not pursue this thought at length. A little reflection will sug- 
gesttoany one both the détails and extent of the confusion andin- 
iustice which might follow, unless this court followed the state su- 



VENNER V. ATCHISON, 1. & S. F. B. CO. 687 

preme court in îts exposition of the powers granted by state action 
to a state corporation. It also suggests the aptneBS of the ûrst 
ground of demurrer presented, viz., a lack of indispensable parties. 
So I think that that décision should be followed by this court. 

Certain am I, at least, that I should follow it unless I was very 
clearly con-vinced that it was erroneous, and in this I but listen to 
the voice of the United States suprême court. In the récent case of 
Burgess v. Seligman, 107 U. S. 20, S. G. 2 Sup. Ct. Eep. 10, in 
which that court enunciated, perhaps, its most extrême views as to 
the duty of independent judgment by the fédéral tribunals, I find this 
cautionary language : 

"But even in such cases, for the sake of harmony and to avoid confusion, 
the courts of the United States will lean towards an agreement of views with 
the state courts if tlie question seems to them balanced with doubt. ' 

" Acting on thèse principles of comity, the courts of the United States, with- 
out sacriflcing their own dignity as independent tribunals, endeavorto avoid, 
and in most cases do avoid, any unseemly coiiflict with the well-considered 
décisions of the state courts." 

Again, it is urged that, if this power be given by subséquent légis- 
lation of the state, it is not a power which can be forced upon the 
corporation, but requires its acceptance, and that such acceptance 
must be made by the stockholders, and eannot be by the directors. 
It is alleged in the bill that the stockholders hâve never acted; that 
the complainant tried to bring the matter up in a meeting of the 
stockholders, but was thwarted. 

The argument, as forcibly put by counsel, is substantially this : 
The charter is a contract hetween the state and the corporation. No 
power to alter or amend being reserved, it is inviolable, and eannot 
be changed without mutual Consent. No powers, rights, or duties 
can be enlarged or abridged by the act of the state alone. And when 
an act of incorporation is passed, and a corporation is organized un- 
der it, anotber contract arises between the corporation as a person, 
and its stockholders, and it bas been well said that "the relation be- 
tween the corporation and the stockholders is one of contract. The 
stockholder subjects his interest to the control of the proper author- 
ities, to accomplish the object of the organization, but he does not 
agrée that the purpose shall be changed in its character at the will 
of the directors, or a majority of the stockholders, even. The con- 
tract eannot be changed without the consent of both contracting par- 
ties." Ckarwater v. Meredith, 1 Wall. 25; Hartford é N. H. R. Co. 
V. Crosswell, 5 Hill, 385; McCrny v. Junction R. Go., 9 Ind. 358; 
Winter y.Muacogee R. Co., 11 Ga. 438; Middlesex Turnpike Co. v. 
Locke, 8 Mass. 268. See authorities cited in note 6, pp. 77, 78, 
Green's Brice, Ultra Vires. See authorities in note 40 Amer. Dec. 
358, 359, note 32 Amer. Dec. 717, note 33 Amer. Dec. 604, 41 Amer. 
Dec. 341, and 47 Amer. Dec. 129; Zabriskie v. Hackensack & N. Y. 
R. Co., 18 N. J. Eq, 178. And amendments which are fundamental 
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in theîr nature must be aecepted by ail the stockholders. Buffalo, 
etc., R. Co. V. Dudley, 14 N. Y. 336 ; Kenosha, etc., H. Go. v. Marsh, 
17 Wis. 13; Sprigg v. Western Tel. Co., 46 Md. 67. 

And, in further considération, the case of City of Knoxville v. Rail- 
road Co,, 22 Fed, Eep. 758, is cited, in which it appears that the 
city of Knoxville was a stockholder in the Knoxville & Ohio Railroad 
Company, — a company incorporated under spécial charter, — and 
filed a bill to restrain certain acts of the corporation which were 
claimed by the company to be authorized by subséquent législation. 
In the opinion given by Judge Baxter he saya: 

"But it was not compétent for the législature to do more in this respect 
than to waive the public rights. It could not divest or impair the rights of 
the shareholders, as between tliemselves, as guarantied by the company's 
charter, without their consent. It was upon the faith of the stipulations 
contained in said charter that the shareholders subscribed to the capital stock, 
and thereby made themselves members of the corporation. ïhese stipula- 
tions, as we hâve already seen, contemplated and provided for the construc- 
tion of a railroad between the termini named, to be governed by the share- 
holders in the manner and upon the terms prescribed. Each corporator is enti- 
tled to hâve the contract fairly interpreted and honestly enforeed. The char- 
ter invests the owners of a majority of the capital stock with the right to 
control the corporate business within the scope of its provisions. Within 
this limit, the power of a majority, when acting in good faith, is suprême." 

And Judge Baxter continues : 

"To hold otherwise woujd be to divest them [the stockliolders] of their 
vested rights, and force them into a relation, and subject them toduties and 
obligations, which they hâve not, and probably would not hâve, voluntarlly 
assumed." 

. So, in, this case, the power to make this investment not being one 
of tbe charter powers, subséquent législation could not force the power 
upon the corporation, nor could it be aecepted by the corporation, 
save only through the action of tbe stockholders. This seems to me 
the strongest point in complainant's case. It is the one which bas 
given me the most doubt and embarrassment. Still, after much re- 
fîection, I am constrained to hold against the complainaut in this 
matter also. 

The power given to the directory by the charter is broad : "AU the 
corporate powers of said company shall be vested in and exercised 
by a board of directors, and such officers and agents as they may ap- 
point." Section 6. This is significantly différent from the language 
in the gênerai corporation law of the state, which provides that "the 
directors or trustées shall hâve the gênerai management of the affairs 
of the corporation, and may dispose of the residue of the capital 
stock at any time. remaining unsubsoribed in such manner as the by- 
laws may prescribe," Comp. Laws 1879, p. 219, § 23. Now, the 
power to accept an amendment to its charter is one incidental to a 
corporation. Railroad Co. v. Hatch, 1 Disney, 85 ; Gray v. Naviga- 
tion Co., 2 Watts & S. 156. 
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It is urged, however, that the words "ail the corporate pôwers" 
Bhould be held to refer solely to the powers èxpressly granted by the 
charter, and should not be broadened to include the incidental power 
of accepting an amendaient which might enlarge beyond the thought 
or wish of the stoekholders the extent and variety of the company's 
investments and business. Railway Co. y. Allerton, IS'Wa.W. 233. Be 
it 80, — and there is doubtless force in this suggestion against the com- 
prehensiveness of the word "ail" as used in the section quoted, — we 
immediately run against matters heretofore noticed, to-wit, the thought 
and expectation, évident in the charter, of a future transcontinental 
line, and the indefiniteness of the grant of powers in the twentieth 
section. 

Again, the complainant is a récent purchaser of defendant's stock. 
In his bill he avers that prior to his purchase the défendant company 
had heen issuing and disposing of stock, "some for cash, and some in 
exchange for the stocks of various other railroads in Kansas, Color 
rado, New Mexico, Arizona, and Old Mexico, so tbat on the fifteenth 
day of Pebruary, 1886, when your orator became the owner of said 
shares of stock in the first paragraph mèntioned, the stock claimed" 
to be issued and outstanding amounted to $56,913,750." He thu& 
purchased with notice that the défendant company was acting lUpon 
the assumption that among its corporate powers was that of invest- 
ing its properties in the stock of extraterritorial railroad corporations. 
It would seem as though his purchase under such circumstances was 
an implied récognition of the existence of such assumed power; for, 
of course, it would not be tolerable for a party to buy into a company 
with the purpose of invoking the aid of the courts to compel the com- 
pany to desist from a policy which it was pursuing satisfactorily to 
its then stoekholders. If this power, even though granted by subsé- 
quent législation, had been legally and f ully accepted by the corpora:- 
tion and ail its stoekholders, it would seem fairly to be classed among 
''ail the corporate powers," and to be vested in and exercisable by the 
directors. Of course, I know that ail this is subject to the rule that 
assent goes only to that which is accomplished, and does not reach 
to that as yet unattempted. Further, I hâve no doubt that the power 
to do that which is hère eomplained of, if not granted by the original 
charter, could,wheii" granted by subséquent législation, be accepted 
hy a majority of the stoekholders, and that it is not a power so for- 
«ign to the purposes and scope of the charter as to require the assent 
of ail the stoekholders. 

Now, from the bill, it appears that complainant heard of this pro- 
posed contract and agreement some time prior to the annual meet- 
ing of the stoekholders on the fifteenth of April ; that he sent pro- 
tests to the ofiBcers; that he endeavored to ascertain the full facts, 
but failed; that he attended the annual meeting, at which the an- 
nual report was presented; and that his efforts looking in the direc- 
tion of an investigation into this matter were thwarted, and the meet- 
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ing adjourned without paying much attention to him or hîs efforts. 
While the détails of the meeting may net be fully disclosed, yet 
enougb appears to show that the stockholders présent were not in 
sympathy with complainant, and were content with what was being 
done by the directors. It is true, the number of stockholders and 
the amount of stock represented at such annual meeting is not dis- 
closed; neither does it affirmatively appear that the facts concerning 
this contract and arrangement were known, even in their gênerai feat- 
ures, by those présent; so that it cannot be affirmed that it clearly 
appears that, when both the opportunity and duty of speech existed, 
a majority of the stockholders, by their silence, approved the action 
of the directors. Yet enough is disclosed to justify a presumption, 
in the absence of positive allégations to the contrary, that the ma- 
jority of the stockholders approve of what is being done. Under thèse 
circumstances, while conceding the gênerai proposition that a new 
grant of independent powers requires acceptance by the stockholders, 
I must, in this, also ûnd for the défendants. 

The remaining matter to be considered is the method of acquisi- 
tion. The bill avers that it is by the issue of new stock of the de- 
fendant company. The power to do this is denied. Whatever stock 
the company bas power to issue, the directors are authorized to issue. 
Charter, § 5. So the question is narrowed to that of the power of the 
company. The bill charges that the total cost of construction, etc., 
up to December 31, 1885, was $52,005, .583. 67, and at the same time 
th'e bonded indebtedness was $53,539,000; that on October 7, 1881, 
the capital stock amounted to $34,000,000, and that on that day a 
resolution was passed, under the authority claimed by section 14 of 
article 3 of chapter 23, to double the stock, and that from that time 
the défendant company bas claimed that its authorized stock was 
$68,000,000 ; that, after the passage of such resolution, the directors 
distributed among the then stockholders $15,720,000 of this stock as 
a stock dividend, and without any pretense of receivins; any considér- 
ation therefor; and that the amount of stock outstanding prior to 
this contract and agreement complained of was $56,913,000. 

Section 14, above referred to, reads: 

"Any corporation may increase its capital stock to any amount not exceed- 
ing double tlie amonnt of tlieir authorized capital, by a vote of the stockhold- 
ers in conformity with the by-laws thereof; and if a majority of stockholders 
shall vote for the increase of stock, the same may be increased by the board 
of directors, trustées, or other business managers of such corporation; and, 
upon such iucrease of stock being made in accordrUice with the by-laws, the 
date and amount of such increase shall be certifled to the secretary of state 
by the directors or trustées, and from the time such certiflcate is flled the in- 
crease of stock shall become a part of the capital thereof. Such certiflcate 
shall be flled and recorded in the same manner as the charter." 

Section 6 of the charter, heretofore quoted, while providing that in 
the inception of the company the capital stock shall be $1,500,000, 
authorizes its increase to "any sum not exceeding the amount ex- 
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pended on aeconnt of said road." Tbere is no pretenee that the $34,- 
000,000 of stock outstanding in October, 1881, was not valid and aa« 
thorized, or that ît exceeded the amount expended on account of the 
road ; and it appears that a majority of the stockholders, in aceord- 
ance with the by-laws of the company, voted for the increase then or- 
dered, and that ail practically approved of it by accepting the stock 
dividende based upon it. 

Now, assuming that this action of the défendant company, in 1881, 
in doubling its stock, was unauthorized, who may challenge it? Un- 
doubtedly the state can at any time, because it holds a supervising 
control over the action of ail its corporations, and may, by suitable 
prooeedings, compel ail to keep within the limits of the powers it bas 
granted to tbem. So might any one of the then stockholders who did 
not vote for or voluntarily accept the benefits of such action, provid- 
ing, at least, he eommenced early, and before vast rights and obliga- 
tions had become vested and assumed on the faith of its validity. 
No action bas been taken by any such parties. The complainant 
purchased his stock and became interested in the défendant company 
years after such action had been taken, after it had been acquiesced 
in by the state and ail parties in interest, and after rights and obli- 
gâtions to an enormous amount had been created and assumed on the 
strength thereof. Indeed, for aught that appears, the stock which 
he holds may be stock issued solely by virtue of such action, and it 
would be an anomaly for the holder of such stock to deny the validity 
of the act which gave it birth, or, with only such standing, be per- 
mitted to restrain the full exercise of the powers elaimed thereby. 
Even if we may présume that his purchase was of stock of an earlier 
issue and of unquestioned validity, he simply stands in the shoes of 
one who either directly voted for, or ratified by receiving the benefits 
of, such action, and will not be heard to now question its validity. 
He bought into the company with full knowledge that the authorized 
capital stock elaimed by this company was $68,000,000 ; that this 
amount of stock was authorized by the direct action of a majority of 
the stockholders, and the ratifying approval of ail through their receipt 
of a proportional share of the increase. Under those ciroumstanees 
he is not at liberty to question the increase. It seems unnecessary, 
therefore, to inquire into the validity of the act by which the défend- 
ant company claims to hâve increased its capital stock to $68,000,- 
000. 

My conclusion upon the whole matter is that the power of acquisi- 
tion exists, and that complainant is not in a position to challenge the 
method of acquisition. 

Finallj', it is urged by complainant that this isa bill for discovery 
as well as for relief, and that, if not entitled to relief, he is to dis- 
covery, and therefore the deinurrer should be overruled. I do not 
agrée with this. The bill is substantially one for relief; the discov- 
ery sought is merely incidental to the relief. And when, under those 
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circumstances, the bill is insnfficient for relief, ît also fa3s for diaooT- 
ery. 1 DanieU, Ch. Pr. 547; Smith, Ch. Pr. 204. 
The demurrer will be sustained. 



Mobile & 0. E. Co. ». Sessions and others, Bailroad Com'rs. 

(Circuit Court. 8. D. Mississippi, September 1, 1886.) 

1. Ratlecat» Compaîties— State Régulation oî" Charges— Act Miss. 1884. 

The plain construction of the Mississippi act of March 11, 1884, is that it was 
the intention of the législature to confer upon the railroad commission the 
power to control ail rates for the transportation of goods, wares, and mer- 
Chandise from points within the state to points without the state, and from 
points outside of the state to points inside of the state; otherwise such trans- 
portation would hâve been included in the exception of the amendatory act 
of March 15, 1884.1 

8. Samb — Régulation of Interstate Commerce. 

The transportation of goods, wares, and merchandise from one state to an- 
other constitutes commerce among the several states, and a régulation thereof 
by the railroad commission of the state of Mississippi, under the act of March 
11, 1884, is in violation of article 1, § 8, par. 3, Const. U. S.i 

8. Samb— Relief in Equity. 

The attempt of the railroad commission, in this case, to force upon the Mo- 
bile & Ohio Railroad Company the adoption of the tarife of rates, freightrules, 
and régulations and classifications of freight in respect to the rate to be 
chargea for the transportation of goods, wares, and merchandise from points 
within the state to points outside of the state, and from points without the 
state to points inside of the state, présents such a case as authorizes a court of 
equity to grant relief therefrom. 

In Equity. 

E, L. Russell and Frank Johnston, for complainant. 

T. Marshall Miller, Atty Gen., for respondents. 

HiLL, J. The complainant bas filed its bill against the défendants, 
who constitute the railroad commission for this state. The commis- 
sion is acting under the authority of the act of March 11, 1884, 
and, as such commission, hâve adopted and promulgated the rules, 
orders, and schedules of charges for the transportation of freights, 
etc., over complainant's said railroad, as hereinafter set forth and 
referred to. The bill seeks to enjoin the défendants from enforcing 
such rules, orders, and charges for freights, as set forth in the sched- 
ule exhibited with the bill, so far as the same relate to freight 
shipped from points within this state to points without this state, or 
from points without this state to points within this state, for the al- 
ieged reason that the said orders, etc., are in conflict with and in 
violatiop of article 1, § 8, par. 3, Const. U. S. The order of the rail- 
road commission is as follows: 

*See note at end of casé. 
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"Jackson, Miss., July 20, 1886. 
"Ordered that the rates for transportation of freight on the Mobile & Ohlo 
Bailroad, as set forth in circular No. 16, be, and the same are hereby, estab- 
lished as the maximum rates for said company, to take elïect on the fifteenth 
day of August, 1886, and to be operative and in force from and after that 
date. Said circular is hereby ordered to be recorded, and a certified copy 
nf said rates, together with the rules and régulations and the classifications 
adopted by the commission, are directed to be forwarded by the clerk to said 
railroad company; said rates to be governed by said classifications, andto be 
used in connection with and subject to the said rules and régulations." 

The ninth rule, the one complained of, reads as foUows : 

"Any railroad company chartered under the laws of this state, and operat- 
ing therein, whose line extends beyond the limits of this state, shall, as to 
freight shipped from points without the state to points within the state, or 
as to that which is carried from points within to points without the state, 
muke no discrimination or charges on any part of its line against the shipper 
or consignée within the state; but the amount charged by any such company 
for transporation over any part of its line within this state shall bear the 
same proportion to the amount as such part of the line does to the entire dis- 
tance carried, and shall not exceed tlie maximum rates flxed by this commis- 
sion for such railroad company. " 

The schedule of rates to be charged for the transportation of 
freights over the complainant's road, to take effect and to go into op- 
ération on the fifteenth day of August, 1886, prescribes rates for dis- 
tances from 10 to 500 miles; that is, from Mobile, in the state of 
Alabama, to Cairo, in the state of Illinois. The act of the législa- 
ture of this state of March 11, 1884, under which thèse rules, régu- 
lations, and orders were made, imposes severe penalties for their non- 
observance and violation. This act, as amended by the act of March 
15, 1884, exempts from its opération transportation from points in 
one state, passing through this state, to points in other states. The 
plain construction of the act, to my mind, is that it was the inten- 
tion of the législature to give the commission control of ail rates for 
transportation from points within this state to points without this 
state, or from points without this state to points within this state ; 
otherwise such transportation would hâve been included within the 
exception. 

The first question is, does transportation upon a railroad passing 
through more states than one, or from a point in one state to a point 
in another, constitute commerce ; and, if so, is it commerce between 
the states ? That such transportation is commerce, and commerce 
between the states, has been uniformly held both by the suprême 
court of the United States, and by the suprême courts of a number 
of the states. State Freight Tax Case, 15 Wall. 281 ; Welton v. Mis- 
souri, 91 U. S. 275; Railroad Co. v. Husen, 95 U. S. 465; Hall \. 
De Cuir., Id. 485; Mobile Co. v, Kimhall, 102 U. S. 691; Telegraph 
Co. V. Texas, 105 U. S. 464; Head-money Cases, 112 U. S. 591; S. 
C. 5 Sup. et. Eep. 247; Gloucester Ferry Co. v. Pennsylvania, 114 
U. S. 203; S. C. 5 Sup. Ct. Eep. 826; Stone v. Farmers' Loan é 
v.28F.no.ll— 38 
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Tru8t Co., 116 ïï. S. 333; S. C. 6 Sup. Ct. Eep. 334, 388, 1191; 
PieJiarà v. Pullman Southern Car Co., 117 U. S. 43; S. C. 6 Sup. 
Ct. Eep. 635. The same conclusion bas been reacbed by eminent 
judges of the United States sitting in the varions circuits, upon ex- 
actly the same state of facts as the case under discussion; and the 
correctness of thèse décisions seem to me to be beyond question. See 
Kaeiser v. Illinois Cent. B. Go., 18 Fed. Eep. 151; Pacific Coast 
S. S. Co. T. Railroad Com'rs, là. 10 ; Louisville é N. R. Co. v. Bail- 
road Com'rs of Tennessee, 19 Fed. Eep. 688. 

The next question is, does the state of Mississippi, by the act of the 
législature, or through its commission, hâve the power to regulate, 
by fixing charges for such transportation, such commerce as that 
specified in rule 9 above set out ? That this power is vested solely 
in congress by article 1, § 8, par. 3, of the constitution of the United 
States, is, in my opinion, equally well settled by numerous décisions 
of the suprême court of the United States, inchiding those above cited, 
and commencing \yith GiJ)bon8 v. Ogden, 9 Wheat. 231, and inoluding 
Walling v. Michigan, 116 U. S. 446, S. C. 6 Sup. Ct. Eep. 454, and 
Pickard v. Pullman Southern Car Co., 117 U. S. 34, S. C. 6 Sup. Ct. 
Eep. 635, and by the suprême courts of a number of the states of 
high authority. Railroad Com'rs v. Charlotte, C. & A. R. Co., in 
M8S.; Hardy v. Atchison, T. é S. F. R. Co., 5 Pac. Eep. 6, (Sup. 
Ct. Kan. ;) Carton v. Illinois Cent. R. Co., 59 lowa, 148 ; S. C. 13 
N. W. Eep. 67. I hâve been referred by the able attomey gênerai 
of the state to but two décisions to the contrary, one being the case 
of Peik v. Chicago de N. W. Ry. Ce, 94 U. S, 164, and Stone v. Yazoo 
é M. V. R. Co., 62 Miss. 607. 

The case of Peik v. Chicago dt N, W. Ry. Co. is that mainly relied 
upon to sustain this statute and the action had thereunder by the 
commission. The décision in the Peik Case, like ail other décisions 
made by the courts, must dépend upon and be confined to the 
facts upon which it was based. The facts in the Peik Case were 
as follows : There was a Une of railroad in the state of Wisconsin 
formed by a consolidation of différent roads, which, when char- 
tered, were subject to the constitution of that state then in force, 
and which provided that ail acts for the création of corporations 
within the state might be altered or repealed by the législature at 
any time after their passage. This line of railroad was Consoli- 
dated with a line of railways created by the législature of Illinois, in 
that state, and, as a part of the terms of the consolidation, it was 
agreed that the consolidated company should be subject to the laws 
in each state, as though the consolidation had not taken place, and 
which was an agreement upon the part of the Illinois corporation to 
be governed by the laws of Wisconsin so far as anything was done 
in that state, and, under the laws of Wisconsin, the législature had 
the right to alter, modify, or repeal the charter, or do anything it 
might choose in relation to said corporation in that state. AU 
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that this case décides is tbat the above-stated facts constituted the 
contract between the parties, and that the Illinois corporation must 
abide by it. The chief justice, in delivering his opinion, states that, 
"until congress acts in référence to the relations of this company to 
Interstate commerce, it is certainly within the power of Wisconsin 
to regulate its fares, etc., so far as tbey are of domestic concern." 
Tbere is nothing contained in the charters of the différent states 
creating the complainant corporation authoriziiig any of the other 
states to regulate the rates of charges in such states. The Peik Case, 
standing upon its peculiar facts, is not, in my opinion, a controUing 
décision in this case, if there had been no conflictiug rulings by the 
suprême court since that décision was rendered. 1 am satisfied 
with the numerous décisions of the suprême court decided since 
the Peik Case, holding that congress alone can pass laws regulat- 
ing commerce between the states, and that in the absence of such 
législation, -it must be held that such commerce is intended by con- 
gress to remain free from state control. 

The other case relied upon by the défendants is that of Stone v. 
Yazoo d M. V. B. Go., 62 Miss. 607. While I entertain for the su- 
prême court of this state, and especially the learned chief justice, 
who delivered the opinion of the court in that case, the highest re- 
gard, I am unable to concède that the prînciples annonnced in that 
case control the facts in this. In Stone v. Yazoo é M. V. R. Co. the 
main question was as to whether or not the charter was such a con- 
tract as prohibited the commission from regulating its rates while 
within the maximum fixed by its charter. The court held that it was, 
80 that the question of Interstate commerce was one not necessary to 
be decided. The Yazoo & Mississippi Valley Eailroad is ■whoUy 
within the state of Mississippi, and consequently within the législa- 
tive control of the state, except so far as the state had, by its con- 
tract, parted with this right. The question hère presented was be- 
fore the suprême court of the United States in the case of Stone v. 
Farmers' Loan é Trust Co., 116 U. S. 307, S. G. 6 Bup. Ct. Eep. 334, 
388, 1191, and upon this question, Chief Justice Waite, in deliver- 
ing the opinion of the court, stated that — 

"The commission is in express terms prohibited by the act of March 15, 
1884, from interfering with the charges of the company for tlie transporta- 
tion of persons or property through Mississippi from one state to anotlier. 
The statute makes no mention of persons or property taken up withoiit the 
state, and delivered within, nor of such as may be taken up witliin and car- 
ried witliout. As to this, the ônly limit on the power of the commissioners 
is the constitntional authority of the state over the subject. Precisely ail 
that may be done, or ail that may not be done, it is not easy to say in ad- 
vance. The line between the exclusive power of congress and the gênerai 
powers of the state in this partieiilar is not everywhere distinctly marked, 
and it is always easier to détermine, when a case arises, whether it falls on 
one side or the otlier, tlian to settle in advance the boundary, so that it may 
be in ail respects strictly accurate. As yet the commissioners hâve done 
nothing. There Is certainly much they may do in regulating charges within 
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the State which will not be in conflict with the constitution of thè United 
States. It is to be presumed that they will always act within the limita of 
their constitutional authority. It will be time enough to consider what may 
be done to prevent it when they attempt to go beyond." 

That case is the same on thia point with the présent case, except 
the names of the parties, and the further fact that the commission 
had done nothing of which complaint could be made before the filing 
of the bill in the case of Stone v. Farmers' Loan é Trust Go. In the 
case of Stone v. Farmers' Loan é Trust Co,, the commission had not 
attempted to fix the rates, or, indeed, to do anything, and I infer that 
it was for this reason that the court did not pass upon the question, 
but pretermitted it nntil the commissioners should take some action 
violative of the provisions of the constitution of the United States, or, 
at least, which might raise that question. In the case at bar the 
commission bas taken action, and adopted a rule fixing the rates of 
charges, or tariff of charges, not only for transportation over the road 
in this state, but through ail the states through which said Une of 
. railroad passes. It is true, an attempt is made to qualify it, and re- 
strict it to transportation through the state; but, when examined, it 
extends to the entire line. This is the effect and purpose of it. 

It is claimed that if a baie of cotton was shipped upon a schedule 
allowing $2 for 150 miles of road in this state, and 50 cents a baie 
for 150 miles in another state, then only $1.25 shall be paid for the 
transportation in this state, although the tariff rates fixed by the 
commission allowed $2. This is certainly regulating the freight 
charges in this state by what is done in another state, when there 
may hâve been a vaiid reason for the low rate in another state. It 
is to enforce a penalty for that which is done without the state. 

Again, owing to the heavy cuts and fiUs, and the number of bridges 
to be built and kept up in this state, the cost may be twice as much 
as that portion of the road in another state ; yet, because a less rate 
is charged over that part of the line, the rates in this state must be 
reduced one-half less than what would be reasonable according to the 
cost in this state. 

But, aside from ail this, I am satisfied that the transportation of 
freights embraced under rule 9 is interstate commerce, and within 
the exclusive régulation of congress, and that, if no action has been 
had by congress in relation to interstate commerce, the inference is 
that congress intends that it shall remain free from state régulation. 
I am of opinion that, if the same action had been taken by the com- 
missioners in the case of Stone v. Farmers' Loan é Trust Co,, 116 
U. S. 307, S. C. 6 Sup. et. Eep. 334, 388, 1191, that has been done 
by the défendants as such commissioners before the filing of this 
bill, that the suprême court of the United States in that case would 
hâve declared the act, and the action of the commissioners under it, 
to hâve been in conflict with article 1, § 8, par. 3, of the constitution 
dt the United States, and would hâve perpetuated the injunction 
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granted by this court. 80 believing, and upon the reasons above 
atated, the injunction will be granted as prayed for in the motion. 

The clear présentation of the points involved, by the distinguished 
and able oounsel on both sides, bas greatly aided me in arriving at 
the above conclusion. 

NOTE. 

EiQHT or State to Kegui-ate Bailboad Companieb. ' A gtate has power to lirait the 
amount to be charged by railroad companies for the transportation of peraons and 
property within its own inrisdiction, and otherwise to control and regulate such com- 
panies, Stone V. Farmers* L. & T. Ck»., 6 Sup. Ct. Rep. 334 ; S. C. 20 Fed. Kep. 270 ; Stone 
V. Illinois Cent. R. Co., 6 Sup. Ct. Rep. 348 ; S. C. 20 Fed. Rep. 468 ; Stone v. New Orléans 
& N. E. R. Co,, 6 Sup. Ct. Rep. 349 ; Ruggles v. People, 2 Sup. Ct. Rep. 832 ; Illinois Cent. 
R. Co. V. State, Id. 839 ; Louisville & N. R. Co. v. Railroad Com're, 19 Fed. Rep. 679 ; Den- 
ver & N. O. R. Co. v. Atchison, T. & S. F. R. Co., 15 Fed. Rep. 650; Rae v. Grand 
Trnnk Ry. Co., 14 Fed. Rep. 401 ; Tilley v. Savannah, F. & W. R. Co., 5 Fed. Rep. 641 ; 
Scofleld V. Lake Shore & M. 8. Ry. Co., (Ohio,) 3 N. E. Rep. 907; Providence Coal Co. 
V. Providence & W. B. Co., (B. 1.) 4 Atl. Rep. 394; but not when what is done or at- 
tempted to be done would amount to a régulation of foreign or Interstate commerce, 
Stone V. Farmers' L. & T. Co., 6 Sup. Ct. Rep. 334; S. C. 20 Fed. Rep. 270; Stone v. 
Illinois Cent. R. Co., 6 Sup. Ct. Rep. 348; S. C. 20 Fed. Rep. 468; Stone v. New Orléans 
& N. B. R. Co., 6 Sup. a. Rep. 349 ; In re Koehler, 25 Fed. Rep. 73 ; Louisville & N. B. 
Co. y. Railroad Com're, 19 Fed. Rep. 679; Brown v. Memphis & C. R. Co., 8 Fed. Rep. 
499 ; Hardy v. Atchison, T. & S. F. R. Co., (K»n.) 5 Pac. Rep. 6; nor when such régula- 
tion would conflict with some contract in the charter of the Company, Stone v. 
Farmers' L. & T. Co., 6 Sup, Ct. Rep. 334; S. C. 20 Fed. Rep. 270; Stone v. Illinois 
Cent. R. Co., 6 Sup. Ct. Rep. 348; S. C. 20 Fed. Rep. 468; Stone v. New Orléans & N. 
B. R. Co., 6 Sup. et. Rep. 349. 

A grant, in gênerai terms, of authority to fix rates, is not a renunciation of législative 
Gontrpl so as to secure reasonable rates. Stone v. Farmers' L. & I. Co.| 6 Sup. Ct. Bep. 
334; S. C. 20 Fed. Rep. 270; In re Koehler, 23 Fed. Bep. 529. 



Griswold V. Hazabd and others. 
(Oireuit Ooitrt, B. Bhode Island. September 10, 1886.) 

Pbihcipal and Sukktt— Pkincipai. Failiko to Set np Dbfbnbb — IwjTrBrcTTOir 
TO Restbain Action at Law. 

In an action upon a bond conditioned for the performance of a decree of • 
court, a surety cannot, at law or in equity, avail himself of a défense which 
his principal might hâve, but did not, set up in the case in which sudi decreo 
was rendered. See Hazard v. Qriswold, 21 Fed. Rep. 178. 

Demurrer to bill. See Griswold v. Hazard, ante, 578. 

The opinion states the facts. 

A. Green and S. R. Honey, for coœplainant. 

E. Metcalf and E. Merwin, for respondents, 

Heard by Colj? and Carpentbe, JJ. 

Cabpenter, J. The respondents in this case, on March 8, 1883, 
■commenced, in tbe suprême court of the state of Ehode Island, an 
action of debt on a bond dated August 24, 1868, and executed by 
Thomas C. Durant as principal, and the complainant and S. Dexter 
Bradford as sureties, binding them jointly and severally to Bowland 
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G. Hazard and others in tbe sum of $58,785, tbe condition of vrbich 
ÎB tbat Durant "sball ou bis part abide and perform tbe orders and 
deorees of tbe suprême court of tbe state of Ebode Island in tbe suit 
in equity of Isaac P. Hazard and others against Thomas G. Durant 
and others, now pending in said court witbin and for tbe county of 
Newport." Tbe breach assigned in tbe déclaration is that Durant 
bas not performed a decree, by which tbat court, on December 2, 
188?, ordered bim to payinto its registrytbe sum of $16,071,659.97. 
After oyer prayed and granted, the complainant filed ten pleas in bar, 
and the case was removèd, on bis pétition, into this court, wbere tbe 
respondents filed spécial demurrers to five of the pleas. Thèse de- 
murrers were sustained in Hazard v. Griswold, 21 Fed. Eep. 178. 

Tbe complainant now brings this bill iu aid of his défense to that 
action, and in support of his prayer for an injunction be allèges that, 
in tbe course of certain proceedings in tbe circuit court of the United 
States for tbe Eastern district of Pennsylvania, Oliver Ames was ap- 
pointed reCeiver of tbe Crédit Mobilier of America, and, as such re- 
ceiver, wfis authorized to exécute to said Durant a release of ail sums 
of money tben due from bim to the company, and from ail actions 
and demands whatEoever, and that on October 27, 1881, the said Ames 
executed and delivered such release to said Durant accordingly. He 
further allèges that Durant was not allowed to set up tbe release as 
a bar to tbe entering of a decree in the suit of Isaac P. Hazard et al. 
V. Thomas C. Durant et al., because bewas in contempt of that court 
for violation of one of its decrees rendered therein. Tbe respondents 
demur to this bill, and assign, as ground of demurrer, that there is 
no equity in the bill, and that the validity of the release, and the 
validity of the decree of tbe suprême court of Rhode Island as affected 
by the release, were iu issue in tbe action at lawwbich is hère sought 
to be enjoined, and were decided adversely to the claim of the com- 
plainant by the judgment on tbe demurrers. 

The travel of the action at law, so far as it relates to this question, 
was as foUows: Theseventh plea set up the release above described 
as a bar to tbe action, and to that plea the respondents demurred 
generally and specially, and the demurrers were sustained, as appears 
by the last paragrapb of the opinion in Hazard v. Griswold, above 
cited. The complainant then filed an amended plea, in which be set 
up the release "as a further and équitable plea in this bebalf." Tbe 
respondents moved to strike out this plea, on tbe ground that tbe 
courts of tbe United States cannot entertain équitable défenses to 
légal daims in actions at law, and the motion was granted, and the 
amended plea was stricken out. 

The complainant in this bill now argues that the effect of the judg- 
ment on the demurrer was only to détermine that the seventh plea 
was bad as a légal défense to the action. We think be is rigbt in this 
position. Tbe judgment on the demurrer did not détermine the 
validity of the release or of tbe judgment; it only determined that a 
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plea allegîng the release was a bad plea to that déclaration. But in 
this bill thb gênerai demurrer raises the question whether the alléga- 
tion of the release is a good équitable défense to the action. On this 
question we think the authority of Hazard v. Griswold is in point. 
The strict question in that case, as we hâve already said, was whether 
the release could be pleaded in an action at law, but the décision of 
that question was on the broader ground that the release could not be 
availed of in any way except by pleading it in the suprême court of 
Ehode Island. We fuUy agrée with thereasoning of the opinion, and 
are disposed to foUow it in deciding this case. The release, if it be 
valid, would hâve been a bar to any recovery against Durant. A 
recovery, bowever, was had against him, and the bond given by thia 
complainant secures the payment of the amount recovered. We can- 
not hold that the release is a défense, either légal or équitable, to an 
action on the bond, unless we should hold that the decree of the 
suprême court of Ehode Island is invalid by reason of the existence 
of a faet which might hâve been availed of as a bar to any recovery. 
The decree was entered in pursuance of due process of law, and must 
be held to be conclusive against any allégations which would bave 
constituted an effectuai défense." Such, doubtless, would be the rule 
if the respondent had chosen not to make such allégations, and such, 
we think, is the rule, although the respondent, as in this case, was 
prevented from making the allégation as a conséquence of his Qwn 
misconduct. 

The demurrer will be sustained. 



Valensin V. Valensin. 
(Circuit Court, D. California. August 33, 1886.) 

1 HUSBAND AND WlPE— MONBT HAD AND RBCBIVBD — PrODUCTS OP WiPE'S SeP- 

akate Pbopertt. 

Where there was an understanding and agreement betwepn the parties that 
the lands and other separate property of both husband and wife should be 
■worked and managed together, and the proceeds of both classes of property 
go into a common fund, and be the joint or common property of both, the 
wife cannot recover of her husband money received by him for the productg 
of her land. in an action at law for "money had and received." Her rem- 
edy, if any she has, is in equity.i 
2. Same — DeaI/Ings betwebn — Joint Wohking dp Sbpaeatb Property dp 
Each— Power to Contbact with Husband— Civil Code Oal. § 158. 

The wife is compétent to enter into an agreement with the husbaod that 
the separate property of each shall be worlsed together, and the products go 
into a common fund, under Civil Code Cal. § 168, providing that either hus 
band or wife may enter into any engagement or transaction with the other 
or with any other person, respecting property, which either might if un- 
married. "* 

Action by Wife against Husband for Money had and Eeoeived. 
The opinion states the facts. 

' Sco note at end of case. 
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Mesîch & Maxwell and Beatty é Denson, for plaintiff. 
A. P. Catlin and Henry Edgerton, for défendant. 

Sawtbb, J. Withoot discussing the question suggested by the 
court, counsel not insisting on the point, I shall assume that the case 
as presented is a proper one for the exercise of jurisdiction, and dé- 
cide it on its merits. The action is by the wife against the husband 
for moneys had and received, being the proceeds of hay and grain 
raised upon that portion of the land oecupied by the parties which 
was the separate property of the wife, which proceeds came into the 
handsof the husband. There were adjoininglands oecupied as a rési- 
dence, and for farming and stock-raising purposes, a part of which 
was the separate property of the wife, and a part the separate prop- 
erty of the husband. I am entirely satisfied, from the évidence, that 
there was an understanding and agreement between the parties that 
the lands and other separate property of both husband and wife 
should be worked and managed together, and the proceeds of both 
classes of property go intb a common fund, and be the joint orcom- 
mon property of both. Such was the positive testimony of défendant, 
who appeared to be a remarkably candid and reliable witness, al- 
though a party ; and the plaintiff, who was présent at the trial, did 
not go upon the stand to contradict him. The acts and uniform prac- 
tice of the parties during ail the years prior to the arising of this, ap- 
parently, first dispute between them, as clearly shown by the testi- 
mony, are in accordance with this theory. 

Both had separate property in adjoining lands, and in various 
other kinds of property, and ail this property was worked and im- 
proved together, and, except so far as the proceeds went, wholly at 
the expense of the separate property of défendant. The proceeds 
were put together in a common pool, and expended for the common 
good; the wife, as well as the husband, having her own check-book, 
and drawing checks in her own name, without limit, against the in- 
come arising from ail the property, and deposited in banks. Thèse 
lands of the several parties were thrown into a common field, and 
the leases and cropping contràcts for a share of the produce were 
joint by husband and wife, covering both the lands of the husband 
and the lands of the wife as if joint instead of several owners, and 
it was provided in the leases signed by both parties, the wife as well 
as the husband, that one-third of the crops should be the property of 
the lessors, and not that one-third of the crops raised on plaintitf's 
land should be hers, and one-third raised on defendant's his. Joint 
mortgages, joint powers of attorney, joint leases, and joint wills, were 
executed, including the separate property of both, and joint notes 
given for moneys borrowed for the benefit of thèse lands. The mon- 
eys were expended upon the property of both. Large sums of money 
of the defendant's separate property, received from the estate of his 
father in Italy, were, from year to year, expended to permanently 
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improve plaintiff's separate property, without havîng, so far as ap- 
pears, any agreement as to repayment. 

There can be no possible doubt, upon the évidence, that the under- 
standing and uniform practice of the parties, for several years during 
the entire period of their joint occupancy, was that the proceeds of the 
separate property of each should be regarded as common property, in 
which both were jointly, equally interested. The property and its 
proceeds were mingled with the knowledge, and apparent assent, of 
both. No separate account was ever kept, and no séparation of their 
property made. Both used it and treated it as common. Now, 
whether the carrying on of this business is called a technical part- 
nership, or whether the parties, by mutual agreement and unvaried 
practice, during ail the time they lived together on the lands, put the 
proceeds of the property, and of its management, into a common pool, 
and were by mutual understanding co-owners and joint tenants, or 
tenants in common, can make no différence as to a recovery in this 
action. If not technically a partnership, it is essentialiy one. It 
is not a proper subject for an action at law, for moneys had and re- 
oeived, whatever the rights of the parties may be in equity. If plain- 
tif? is entitled to recover in equity, it can only be upon an accounting 
<'iî ail the transactions affecting the separate property of both, em- 
bracing the large amounts advanced by défendant, and expended in the 
improvement, permanent and otherwise, of plaintiff's separate prop- 
erty, — larger than the proceeds of plaintiff's separate property claimed 
to hâve been appropriated by défendant, — taken as one entire, con- 
tinuons business transaction, extending through the several years 
that elapsed during this understanding and practice. It would be 
unjust, after the large expenditures of defendant's separate funds for 
the improvement of plaintiff's real estate had been made, and the 
permanent benefits received, to single out the last two years of a con- 
tinuous partnership, or otherwise joint business transactions, extend- 
ing over six or eight years, and allow her the profits of her property 
thus improved for the limited time left after bis expenditures had 
been incurred, and-at the same time eut off under the statutè of lim- 
itations, as is sought to be done, the defendant's right to recover ail 
his advances prior to the two years. Should an accounting be had, 
it is apparent, from the évidence, that more money of défendant bas 
been appropriated to the use of the plaintiff in improving her sepa- 
rate estâtes than bas been received by défendant from the proceeds 
of plaintiff.'s property which she now seeks to recover. The proceeds 
of the grain and hay in question should be regarded as but the last 
items of a continuous transaction and account in which there bave 
been no settlements or resta. 

It does not even appear affirmatively to what purpose the proceeds 
of plaintiff's grain and hay sued for bas been applied. It may bave 
been for the common good. It was at ail events, under the under- 
standing and practice of the parties, a common fund ; and, being so, 
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a recovery cannot be had in this form of action at law. If, under 
the agreement and practice, thèse proceeds were to be regarded as es-, 
Bentially partnership property, a suit at law will not lie for them. 
RoBs V. Cornell, 45 Cal. 133. And, if it be commou property, the wife 
cannot sue at law for it. It is, in that case, under the légal control 
of the husband. Greiner v. Greiner, 58 Cal. 115. If there is any 
right of reeovery in the wife during coverture, the remedy must be in 
equity, and not in an action at law, for money had and received. 

That the wife is compétent to enter into such arrangement withher 
husband, respecting his and her separate property, and the proceeda 
thereof, as clearly appeared to hâve existed in this case, seems un- 
questionable, under our Code. "Either husband or wife may enter 
into any engagement or transaction with the other, or with any other 
person, respecting property, which either might if unmarried." Civil 
Code, § 158; Alexander v. Bouton, 55 Cal. 19. 

On the grounds indicated, there must befindingsand judgmentfor 
défendant as to the matter alleged in the complaint, and for the plain- 
tifï as to the counter-claims set up in the answer. Let there be a 
judgment that plaintiff take nothing as to the matters alleged in the 
complaint, and that défendant take nothing as to the affirmative mat- 
ter and counter-claims set out in the answer, and for costs against 
plaintiff. 

KOTE. 

Notwithstandingthe reinoval, in nearly ail of the states, of most of the common-law 
disabilities of married women in respect to contracts, the courts hâve been reluctant. in 
the absence of express statutory provisions, to extend the eflfect of suoh renioval to the 
right of a woman to contract directly with her husband, and to niaintain an action for 
the enforcementof such contracts. In Massachusetts the décisions are still uniformly 
against that right. See Woodward v. Spurr, 6 N. E. Eep. 521 ; Silverman v. Silverman, 
5 N. E. Kep. 639; Kniel v. Egleston, 4 N. B. Eep. 573; Bouker v. Bradford, 5 N. E. 
Eep. 480. In Vermont a note given by husband to wife was lield to be void in tiia 
hands of an innocent third party. EUsworth v. Hopkins, 5 Atl. Eep. 405. In Ohio it 
was decided that, prior to the législation of 1884, a wonian could not form a copartner- 
ship with her husband ; but the court does not pass on the efifect of législation. Payne 
V. Thompson, 5 N. B. Eep. 654, and see note, 659. 

A married woman's contracts with her husband hâve been enforced in Indiana, see 
Proctor V. Cobb, 4 N. E. Eep. 303, and note ; lowa, Knox v. Moser, 28 N. W. Eep. 629 ; Ne- 
braska, May v. May, 2 N. W. Eep. 221 ; Lipscomb v. Lyon, 27 N. W. Eep. 731, and note ; 
New Jersey, Yeonians v. Petty, 4 Atl. Kep. 631, and note. In iîew York not only her 
right to enforce such contract, but also her privilèges as a judgment oreditor thereun- 
fler, were upheld in Carpenter v Osborue, 7 N. E. Eep. 823. 

That a woman may maintain replevin against her husband was affirmed in White v. 
White, (Mich.) 25 N. W. Kep. 490; and a contract similar to the one in this case, by 
which theioint acquisitions of husband and wife were to be equally divided andowned, 
was uphelil. Hyde v. Powell, (Mich.) 10 N. W. Kep. 181. 

Equity will often uphold contracts between husband and wife, regardless of the com- 
mon-law disabilities. See Bamett v. Harsbarger, (Ind.) 5 N. B. Eep. 718; Clark y. 
Hezekiah, 24 Fed. Eep. 663. 
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De Abmand V. Home Ins. Co. 

iOireuit Oowrt. W. D. Michigan. 1886.) 

FiBB InSTTBANCE — InTERBST OP ABSUKBD — OWNEKSHrP. 

A clause in a policy of flre insurance avoiding the policy if the "înterest of 
the aasured in the çroperty" is not truly stated, must be construed as refer- 
ring to the substantial ownership, and not to the bare légal titla. 

Motion to Set Aside Verdict, and to enter judgment for défendant. 
The opinion states the facts. 
Edward Bacon, for plaintifif. 
L. D. Norris, for défendant. 

Sbveeens, J. The plaintiff in this case, being the owner of certain 
leal estate at Buchanan, in Berrien county, whereon was situated a 
building, executed to one Eeynolds a mortgage, in the form common 
in tbis state, to secure a debt he owed to the latter, and atterwards, 
having become a résident of Kansas, he executed a warranty deed, 
likewise in usual form, to the mortgagee, who resided at Buchanan, 
the deed containing an exception of the mortgage in the covenant of 
warranty. There was an attempt, by paroi, to impress upon this 
deed a trust to sell, and there is no doubt that, in point of fact, the 
deed was made with the intent to enable the grantee to sell the land, 
realize the mortgage debt, and turn over the surplus to the grantor. 
Eeynolds was ail the while renting the property as agent of the plain- 
tiff, his original mortgagor. In this condition of affaira Eeynolds, 
acting professedly as agent for the plaintifl in the transaction, ef- 
fected the insurance in question. The policy runs to the plaintiff, 
and describes the property insured as his, and contains a clause de- 
claring that "if the interest of the assured be any other than the en- 
tire, unconditional, and sole ownership of the property, for the use 
and benefit of the assured, it must be so represented to the company, 
and so expressed in the written part of the policy, otherwise the pol- 
icy shall be void;" and also déclares that "if the interest of the as- 
sured in the property, whether as owner, mortgagor, or otherwise, be 
not truly stated, the policy shall be void." The loss, if any, was made 
payable to "Eeynolds, as mortgagee, or as his interest may appear." 
The situation of the title was stated by Eeynolds to the defendant's 
local agent at Buchanan, who negotiated the insurance at the time 
it was made. The building having been lest by fire, this action was 
brought, and on the trial my predecessor, the district judge, directed 
a verdict for the plaintiff for the amount of the loss, reserving leave 
to the défendant to move for a new trial, or to enter a verdict for the 
défendant. Some other matters, not stated, furnished the basis of 
some minor points disposed of on the hearing of the présent motion, 
and need not now be repeated. This motion, which is upon an agreed 
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statement of facts, îs to set aside the verdict, and to enter the verdict 
and judgment for thé défendant. 

Upon the bearing two questions were reserved for considération : 
(1) Whether the description in the policy of the interest of the plain- 
tiff in the property thereby insured was true, and in conformity with 
the requirements thereof, in respect to accuracy of statement in thàt 
particular; and (2) if not, whether the défendant was estopped from 
relying on such misdescription by reason of the fact that the truth 
was made" known to its local agent at the time of the insurance. 

What was the condition of the title at the date of the insurance ? 
The paroi trust was inoperative. The deed, having no independent 
considération, operated simply to pass the légal title. The effect of 
the mortgage and deed was équivalent to that of a common-law mort- 
gage. Once a mortgage always a mortgage, until some new trans- 
action occurs founded upon an independent considération, is a 
maxim of equity. At law the mortgagor had become entirely divested 
of the title before the insurance, and at that time it was in Eeynolds, 
the mortgagee. On the argument I was strongly impressed that this 
was fatal to the description of the interest insured, but further con- 
sidération has led to a diiïerent conclusion. In equity the property 
remained unaffected by the deed, and in ail substantial particulars it 
remained that of the mortgagor. He was entitled to its value, sub- 
ject to the mortgage. This particular loss was his, and not that of 
Eeynolds. In the then state of things the property could not bave 
been insured by Eeynolds as his. The case of Clay Fire Ins. Coé v. 
Huron Sait é Lumber Go., 31 Mich. 346, is an express authority to 
that effect. In strictly technical language, having i-eference to the 
légal title, this property was not that of the insured, but in every 
real and substantial view it was his, and in the common acceptation 
would be so regarded. The question is, then, to what kind of in- 
terest does the policy refer in exacting a correct statement thereof? 
Is it to the strictly légal title, or is it to the substantial ownership, — 
the absolute right in the property? The authorities are clear to the 
effect that it is to the essential, rather than to the technical, interest 
that such language in the policy relates. Farmers' Mut. Fire Ins. 
Co. V. Fogelman, 35 Mich. 481; Clay Fire, etc., Co. v. Huron Sait, 
etc., Co., 31 Mich. 346; Wood, Ins. § 151; Hough v. City Fire Ins. 
Co., 29 Conn. 10. 

I am of the opinion, therefore, that the policy correctly describes 
the insured property as that of the plaintiff, that the verdict was 
properly directed in his favor, and that the motion must be denied. 
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WiTTBMOEE and others v. Maloomson, Jr. 
(Oircuit Court, D. New Jersey. September 18, 1886.) 

1. Plbadinq — Nul Tiel Record— Conclusion— Ebeor op Fobm. 

A plea of nul Uel record should conclude with a "vérification, " and net "to 
the country;" but auch an errer is one of form, and is therefore, tinder the 
présent practice, amendable. 

2. Same — Plea to Jueisdiction— Okdeb op Pleadino — Affidavit. 

A plea to tbe jurisdiction is a plea in abatement; and where the défendant 
has admitted the jurisdiction or waived it by a plea in bar to the action, he 
cannot subsequently plead in abatement. Such a plea must be supported by 
a spécial affldavit. 
8. Same— Action on Judgmbnt. 

There can be no averment in pleading against the validity of a judgment; 
and therefore no matter of défense can be pleaded which existed prier to its 
recovery. 

Debt. Motion to strike out pleas. 
W. H. Bradley, for plaintiffs. 
Joseph A. McCreery, for défendant. 

Wales, J. This is an action of debt on a judgment recovered by 
the plaintiflfs, citizens of New York, against the défendant, a citizen 
of New Jersey, in the circuit court of the United States for the South- 
ern district of New York. The pleas are (1) nul tiel record; (2) that 
one or both of the plaintiffs are not citizens of New York, but are 
résidents and citizens of New Jersey; and (3) that this court ought 
not to take cognizance, etc., because "the alleged elaim sued upon in 
the said action in the Southern district of New York was a void and 
invalid claim under the laws of the state of New Jersey, and such 
Buit was commenced in the state of New York to évade the laws of 
the state of New Jersey, and deprive one of her citizens of the benefit 
of such laws by obtaining a judgment in a foreign court." The de- 
fendant makes affidavit that thèse "pleas are not intended for the 
purpose of delay, and he verily believes he has a just and légal dé- 
fense." The pleas are objected to as being irregular in form, insuffi- 
cient, f ri volons, and void. 

The first plea erroneously concludes to the country, instead of with 
a vérification. The issue tendered by this plea is whether there is 
such a record as the one declared on, and this is an issue to be de- 
termined by the court on inspection, and not by the jury. By section 
1 of article i of the constitution of the United States full faith and 
crédit must be given, in each state, to the judicial proceedings of 
every other state. Congress has, by the power conferred on it by the 
same article, prescribed the manner in which such proceedings shall 
be proved, (Eev. St. § 905,) and it is the province of the court, and not 
tbat of the jury, to décide when that proof is sufficient. The error, 
however, being a matter of form, and subject formerly to a spécial 
demurrer, is, under the présent practice, amendable. 
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The objections to the second plea are more substantial. Thîs in 
effect is a plea in abatement denying the jurisdiction of the court, and 
should hâve been pleaded first in order. The défendant, having ad- 
mitted jurisdiction or ^raived it by a plea in bar to the action, cannot 
subsequently plead in abatement. This would, if allowed, violate the 
established order of pleading, and produce confusion. 1 Chit. PL 
425; Gould, PI. 226; Evans v, Davenport, 4 McLean, 574; Smith v. 
Kernochen, 7 How. 216; Sheppard v. Graves, 14 How. 509; Spencer 
V. Lapsley, 20 How. 267; Gause v. City of Clark sville, 1 Fed. Eep. 
359. The opinion of the court in Sheppard v. Graves gives a strik- 
ing illustration of the mischiefs that would be caused by a departure 
from the orderly method of pleading. In the case at bar the plea is 
unsupported by a spécial affidavit of the facts on which it is drawn. 
Such afBdavit is necessary to enable the court to judge of the prob- 
able truth of the plea, and to ascertain whether it is made in good 
faith, or only for the purpose of delay. 1 Chit. PL 452; 2 Chit. PL 
459. The question of jurisdiction must be first tried and disposed 
of before considering the other pleas. 

The third plea is inadmissible. A judgment rendered by a court 
having jurisdiction of the cause of action, and of the parties to it, 
cannot be impeached by évidence of facts or circumstances relating 
to the transactions on which such judgment is founded. It is a maxim 
in law that there can be no averment in pleading against the valid- 
ity of a judgment, and therefore no matter of défense can be pleaded 
which existed prior to its recovery. 1 Chit. Pi. 354, 481. The 
eflfect of this plea would be to open the judgment, and retry the orig- 
inal cause of action on its merits, and thus lead to indefinite litiga- 
tion, which it is the policy of the law to prevent. Such pleading is 
wrong, and incapable of amendment. 

But this cause not being at issue, and it being Tçithin the discré- 
tion of the court to allow amendments in pleading for the further- 
ance of justice, the défendant may bave leave to amend the first two 
pleas, both as to order and averment, on payment of the costs of 
this motion. See Evans v. Davenport, supra, and Eberly v. Moore, 
24 How. 157. 



Dawson v. Poston and others. 

{Circuit Court, W. B. Tennessee. September 18, 1886.) 

Depobition— Effect op Partt ob Counsbl Writing Answers. 

While it is, pertiaçs, not a ground to entirely suppress a déposition that the 
party or counsel taking it bas written the answers for adoption by the witness 
it so discrédits the évidence that it is not entitled to much weight; and this 
is so, although the déposition is not used, but another is talsen without that 
objection. 
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The questions and answers to a déposition were written out by the 
party to the suit, who was also a witness to the same facts, and the 
déponent adopted the answers as his own; but subsequently he waa 
re-examined in the usual way, testifying substantially to the same, 
facts. On cross-examination the first déposition was exhibited, and 
the method of preparing it proved. So much of the opinion as re- 
lates to that point is given ; the other portions not being reported be- 
cause determining only a matter of fact. 

Randolpk d Heath, for plaintiff. 

Poston é Poston and Metcalf é Walker, for défendants. 

Hammond, J. * * * If the déposition so prepared were the 
one offered in évidence, I should find no difficulty in almost entirely 
exclu ding it. Perhaps it may not be a ground for the suppression of 
the déposition or exclusion of the évidence, but certainly it is so much 
of a discrediting circumstance that the testimony is entitled to but 
little weight. In Re Eldridge, 82 N. Y. 161, it was held a contempt 
of court to 80 prépare a déposition, and the court clearly sets forth 
the worthlessness of such proof. I held, in another case, that it was 
a contempt to prompt the witness, and advise her not to answer. U. 
S. V. Anon., 21 Ped. Eep. 771. But the déposition hère offered was 
not that written out by the party, and the witness seems, in speaking 
to the notary, to be less nnder the influence of the plaiuti£f, than 
when he speaks directly throùgb him. * • * 



United States v. Eogbbs. 
{District OovH, 8. D. Nm York. August 6, 1886. ) 

1. Officiai, Bond— VAiiiDiTT— Common-Law Obligatiok. 

In a bond with sureties, given by an offlcer to the government, itis sufflcîent 
to make the bond valid as a common-law obligation that it is voluntarily given, 
and that the office, and the duties assigned to the offlcer, and covered by the 
bond, are duly authorized by law. 

2. Samb— Signai-Sekvick Cobps— Propertt Officer — Voluntary Bonb. 

The défendant executed a bond as surety for H. W. H., a lieutenant in the 
anny, given by the latter on being assigned to duty as property and dis- 
bursing offlcer of the signal service, United States army. ueld, that this as- 
signaient must be deemed made on the application of Bt. W. H., and not ooli- 
gatory on him as lieutenant merely ; that the office of disbursing and proptrty 
offlcer of the signal service bas been authorized by cougress; and that the 
bond was not compulsory, but given voluntarily, to obtain the assignment to 
that duty, and was properly required, though not specially authorized by 
law, and was binding. 

At Law. 

Stephen A. Walker, U. S. Atty., and G. E. P. Howard, Asst. U. S. 
Atty., for the United States. 
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Geo. BUs8, for défendant. 

Bbowït, J. This suit is brought against the défendant as a snrety 
-on an officiai bond for $12,000, dated March, 1878, and given by 
Henry W. Howgate, as a property and disbursing ofBcer of the signal 
service in tbe United States army, conditioned for the faithful dis- 
charge of the duties of that office, and for the faithful expenditure 
and, honest accounting for ail public moneys and public property 
which should corne into Howgate's hands on account of the signal 
service. It was adœitted that the condition of the bond was not ful- 
fiUed, and that Howgate became a defaulter to an amount largely in 
excess of the penalty of the bond. 

At the time of his appointment as property and disbursing officer, 
Howgate was first lieutenant, Twentieth infantry, of the United 
States army, and had been for some years attached to the signal 
service corps. By spécial order 115, July 25, 1S76, he was assigned 
to duty as property and disbursing officer in the office of the chief sig- 
nal officer, under the départaient of war. The bond in question was 
aubsequently given, under the requirements of that department. The 
only défense is that the bond was not given voluntarily, and that the 
office is not onecreated or authorized by statute. Eev. St. 1191, 1192. 

There is no proof how Howgate came to be detached from ordinary 
duty in his régiment, and assigned to the signal corps, other than 
the naked order assigning him to that service. The signal corps is, 
however, a branch of the army service, authorized by law, and under 
the direction of the department of war. Long prior to 1874 the sig- 
nal corps had been organized, and had property and disbursing offi- 
cers, as appears from spécial order 2é6, May 14, 1867, issued by 
the secretary of war, making an assignment to this duty, which has 
been put in évidence under the stipulation in this case. By the army 
appropriation act of June 16, 1874, (18 St. at Large, 72,) congress 
declared that the "signal service shall be maintained, as now organ- 
ized, under the authority of the secretary of war. " As this act has 
not been repealed, it furnishes a sufficient récognition and authority 
for the appointment of property and disbursing officers in the signal 
service. The duties of this office were, however, distinct from the 
duties of a first lieutenant; and Howgate was not bound, as a lieu- 
tenant in the army, to accept the appointntent to the office of prop- 
erty and disbursing officer in the signal corps, and to give the bond 
for the faithful discharge of his duties required in that situation. 
The words "assigned to duty," in the order above referred to, must 
be deemed, therefore, an assignment upon his own application, or 
upon his acquiescence; the position being a much more désirable one 
than that of his ordinary duty as first lieutenant. Failure to give a 
bond could not subject him to discipline, or loss of rank, in the army. 
The bond must therefore be deemed voluntarily given by him and his 
«ureties. 
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It bas been repeatedly adjudged by the suprême court that bonds 
maybe required bythe government from officers appointed to places 
of trust, though there is no express statutory authority to take sueh 
bonds; and that they will be valid as common-law obligations. U. 
S. V. Tingey, 5 Pet. 115 ; U. S. v. Bradley, 10 Pet. 360. It is suffi- 
cient to make the bond a valid obligation that it is voluntarily given, 
and that the office, and the duties assigned to the officer, and covered 
by the bond, are duly authorized by law. Such is the présent case, 
and judgment should therefore be given for the plaintiff for $12,000, 
and interest. 



United States ». MoNellt. 

(Distriet Court, N. D. Ohîo, W. D. January 14, 1885.) 

1. Intkhhal Revende — Collection Districts — Rev. St. § 2608. 

In deflning collection districts, it is the policy of tbe government, in cases 
of small bodies of water, not to divide the jurisdiction, by locating one §ide 
of the water in one district and the other side in another. 

2. Same— Décisions of Becebtart dp Treasury. 

The acts and décisions of the secretary of the treasury upon the question of 
boundaries of collection districts are not conclusive upon the courts, unless 
made so by statute. 

The Opinion States the Facts. 

R. S. Shields, Dist. Âtty., and Homer Goodwin, for the United 
States. 

22. Waite, for défendant. 

Welkeb, J., (charging jury.) The défendant is tbe master of the 
Chief Justice Waite, a steamer duly licensed, plying between the port 
of Toledo and the port of Put-in Bay, and the islands there located, 
and engaged in carrying passengers and freight from Toledo to the 
islands and back again. 

The plaintiiï allèges that, at the time stated in the pétition, the de- 
fendant, as such master, in leaving the port at Toledo, and also in 
leaving the port of Put-in Bay, did not comply with the provisions of 
the statutes of the United States, by presenting to the coUector of 
the port of departure duplicate manifests of the cargo of his vessel, 
as required to be presented before a departure of his vessel from a 
port in one collection district to a port in another collection district; 
alleging that the port of Toledo is in the collection district of Miami, 
and the port of Put-in Bay is in the collection district of Sandusky, — 
whereby he became liable to pay certain penalties, for the recovery 
of which this action is brought. 

The défendant dénies that he violated the provisions of the statute 
in that respect. He also dénies that the port of Put-in Bay is lo- 
cated in the collection district of Sandusky, and allèges that it is lo< 
v.28p.no.ll— 39 
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cated in the district of Miami, of which Toledo is the port of entry, 
and that uo manifesta were required to be presented on leaving either 
port. The défendant admits that he left both of said ports as stated 
in the pétition, without presenting manifesta of the cargo of his ves- 
sel. It is net denied that Put-in Bay and Toledo were ports with 
coUector or deputy collecter located at either port. 

If, therefore, the port of Put-in Bay was in the collection district 
of Sandusky, then the plaintiiï is entitled to recover the amount of 
the penalties claimed. If it was in the district of Miami, then the 
défendant has not violated the statute, and is entitled to your verdict. 
The question of fact for you to détermine, therefore, is, was the port 
of Put-in Bay in the Sandusky district, at the times stated in the pé- 
tition ? 

The collection districts of the United States are fixed and defined 
by aets of congress, and whether Put-in Bay is in the district of San- 
dusky, or that of the Miami, must be determined by the législation 
of congress in relation thereto. 

In 1805, in relation to thèse districts, an act of congress was passed 
which provided "that ail the shores, rivers, and waters of Lake Erie, 
within the jurisdiction of the United States, which lie between the 
west bank of Vermillion river and the north cape or extremity of 
Miami Bay, and including ail the waters of the Miami river, shall be 
a district called the 'District of Miami;'" and the président to des- 
ignate the port of entry, and two ports of delivery. 

On the second of March, 1811, another act of congress was passed, 
dividing this district into two; and it provided "that ail that part of 
Miami district lying east of the western cape of Sandusky bay shall 
be a district to be called the 'District of Sandusky;' " the président to 
design ate the port of entry, and no ports of delivery provided for. 

This enaetment left ail of the district created in 1805, not em- 
braced in the new one of Sandusky, in the district of Miami; and 
thèse districts remained as so created until December, 1873, when 
congress passed another act defining thèse districts, being section 
2603 of the Eevised Statutes, and which provided : 

"First. The district of Miami, to comprise ail the waters and shores of 
Lake Erie within the jurisdiction of the United States, from the western cape 
of Sanduslcy bay to the western banlf of the Miami river, in which Toledo 
shall be the port of entry; and the président is authorized to establish two 
ports of delivery in said district. Second. The district of Sanduslcy to com- 
prise ail the waters and shores of Lake Erie, within the jurisdiction of the 
United States, from the western bank of the Vermillion river to the western 
cape of Sandusky bay, in which Sandusky shall be the port of entry." 

This last act of congress takes the place of the acts of 1805 and 
1811, and establishes thèse districts as they were at the times stated 
in the pétition, and when this suit was brought, and controls the 
questions made in this case. 

In both thèse districts what is called the "western cape of San- 
dusky bay" is made an important landmark in fixing the boundariea 
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of each district. It "will therefore be important for you to détermine, 
by tbe évidence, where was the "western cape of Sandusky bay," in 
1873, when this act was passed. 

For that pnrpose proof bas been allowed to go to you, by witnesses, 
describing the différent points of land at the head of the bay, as well 
as at the outlet ; also évidence as to what point was then and before 
known and recognized, in the navigation of the Iakes and bay, as the 
western cape of the bay; as well as the maps and charts published 
by the treasury department of the govemment; and ail of which are 
entitled to your considération. 

The govemment claims that the "cape" was located at tbe west 
end or head of tbe bay, and the défendant claims the cape intended 
in the statute was the cape at the north side of the outlet of the bay, 
known as Marblehead. 

What is a "cape ?" It is defined in the dictionaries to be a point 
of land extending into a lake ; projecting into the water; a headland; 
a pièce of land jutting into the lake beyond the rest of the coast line ; 
a promontory. 

It will be your duty to settle, first, whether, at the time this act 
was passed, there was a cape at the west end of the bay, as claimed 
by the govemment, and such as would comply with thèse définitions 
of a cape. If there was, and it was the western one, and the one in- 
tended to be named in the act, then that would fix that part of the 
description of the boundary. If you should find that there was no 
such cape there, then ascertain if there are capes of the bay located 
at the outlet of the bay, as claimed by the défendant. A cape or 
capes located on either side of the outlet of the bay, and forming a 
boundary for the bay, would be capes of the Sandusky bay, as de- 
Bcribed in the act of congress. Then find and détermine which of 
the two capes at the outlet was the western cape, and, if you find the 
point called Marblehead was such western cape, that would be the 
starting point to ascertain the boundary of the district, so as to dé- 
termine in which district was located Put-in Bay port. 

In ail cases where there is doubt as to the point designated as a 
starting point for a boundary, the fair and reasonable intent and pur- 
pose of congress may and should be considered, and should be deter- 
mined from the surrounding circumstances, and, in this case, as af- 
fecting commerce and navigation connected therewith. In defining 
collection districts it is the policy of the govemment, in cases of small 
bodies of water, such as rivers and narrow bays, not to divide the 
jurisdiction of the waters thereof by locating one side in one district 
and the other side in another district. This would operate as a great 
inconvenience in conducting intercourse between the shores of such 
waters. 

If you find that the cape intended and described was the one called 
Marblehead, then the waters and shores of Lake Erie, within the 
jurisdiction of the United States, from that point to the west bankof 
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the Miami, would be in the Miami district ; and the port of Put-in 
Bay would be included in it, lying west and north of that point, and 
ail the shores and waters of Lake Erie east of that point, including 
ail of Sandusky bay and Sandusky river, would form the Sandusky 
district. 

If you find the cape intended by congress to hâve been located at 
the west end of the bay, then the question will arise whether ail the 
shores and waters of Lake Erie, lying east of a line drawn north 
from that point to the north jurisdiction of the United States, or 
Canada line, would be included in the Sandusky district, and, if so, 
then the port of Put-in Bay would be in the Sandusky district. 

In the act of 1811, which remained in force until 1873, and under 
which the business of the district up to that time was conducted by 
the government, the Sandusky district was described as ail of that 
part of Miami district lying east of the western cape of Sandusky 
bay. This would include the shores, rivers, and waters of Lake 
Erie, to the Canada line, lying east of a north line from that point, 
wherever it might be. But the statute of 1873 very materially 
changes the description contained in the act of 1811, and provides 
"that ail the waters and shores of Lake Erie, from the western cape 
of Sandusky bay to the western bank of the Miami river, shall be 
the Miami district." This, then, seems to adopt shore Unes from one 
point to another, and means continuous shores from the starting 
point to the terminal point; and does not adopt a line north, across 
the peninsula, to the waters of the lake, and thence to the Canada 
line, as the western boundary of the Sandusky district. 

And if you détermine that' the western cape intended to be de- 
scribed in the act of congress was at the western end of the lake, I 
direct you that, under the statute, the boundary of the Miami district 
would be from such point along the northern shore of the bay to 
Marblebead, and along the shores to the western bank of the Miami, 
following shore Unes, and which would include the Miami river, and 
both of its shores; and that such a line would give the Miami dis- 
trict jurisdiction on the north side of the bay, and ail the waters of 
Lake Erie north of Marblehead, and thus divide the jurisdiction of 
Sandusky bay with the Sandusky district. This resuit may be con- 
sidered by you in determining the intent and purpose of congress in 
the act of 1873, providing the boundaries of thèse districts. 

Evidence bas been allowed to go to you showing the acts and dé- 
cisions of the secretary of the treasury in determining and recognizing 
the location of Put-in Bay as in the Sandusky district, and at otber 
points of Lake Erie north of the west end of the bay. It is claimed 
by the government that such action and décisions of the secretary 
are final and binding on the défendant, which should be enforced by 
the court. Up to the act of 1873 thèse acts were, in my judgment, 
in accordance with the statutes. This action and thèse décisions, 
since the act of 1873, of the secretary of the treasury, representing, 
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as he does, a part of the executive department of the government, 
are worthy of great respect, and entitled to great weight in the con- 
etruotion of the statute. To his subordinates they are final, but to 
others they are not final. To the judicial department, and in con- 
troversies involving construction of statutes, they are only persuasive, 
and not conclusive, unless made so by statute. In giving impor- 
tance to thèse décisions and acts, it is important to eonsider ail the 
aets and décisions of the différent seeretaries, in the written décis- 
ions, as well as the charts that are in évidence before you, in relation 
to the boundaries of thèse districts. 

If you find from the évidence, and under thèse instructions, that 
the port of Put-in Bay was at the times named in the pétition in the 
Sandusky district, then you will. find for the plaintiff, and the meas- 
ure of its recovery would be the penalties named in the pétition, put 
into one amount. If you find that the port named vras in the Miami 
district, as claimed by the défendant, then your verdict will be for 
the défendant. 

The jury being recalled, after deliberating some time vyithout agree- 
ment, was instructed as follows : 

It will make no différence in the location of the port of Put-in 
Bay whether you décide the western cape was at west end of the bay 
or at Marblehead, for, under my instructions beretofore given, if at 
west end of bay, then the shore must be followed to Marblehead, and 
around it, to the point named in the Miami river; and that would 
put the waters north of Marblehead, and west of such line, to the 
Canada line, in the Miami district, the same as if it started at Mar- 
blehead, and would include Put-in Bay in the Miami district. 

Verdict for the défendant. 



Harpee and others v. ShoppeIiL. 
(Oirculi Court, 8. D. New York. September 8, 1886.) 

COPTEIGHT — COPTRIGHT IN BOOKS PeOTBCTS CuTS AND EnGBAVINGS ThEREIN. 

One who makes a plate from which a copy of a picture forming an impor- 
tant, substantial, and material part of an illustrated newspaper that is copy- 
righted can be produced, and sells it to the proprietors of a rival illustrated 
newspaper, with the knowledge that it will be published in that paper, is a 
joint tort-feasor with such publishera, and is guilty of infringement of the 
copyright. 8ee Sarper v. Shoppell, 26 Fed. Eep. 519. 

Motion for New Trial. S. C. 26 Fed. Eep. 519. 
A. T. Gurlitz for plaintiffs. 

Before publication, an author, etc., has, at common law, an absolute legal 
title to his writings and discoveries, and may prevent the multiplication oi 
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publication of his works, and any interférence therewith or use thereof , âi- 
rectly or indirectly. Prince Albert v. Strange, 2 De Gex & S. 652, 693; 
Turner v. RoUnson, 10 Ir. Ch. 142, 510 ; MiUar v. Taylor, 4 Burr. 2303. Bv 
the reversai of the latter case in the house of lords, and the subséquent dé- 
cisions based thereon, it is now settled that the rights to restrain the use, 
multiplication, and publication of the author's works are ail lost by his pub- 
lication of the same, except such rights as are secured to him by statute. 
Bonaldsons v. Becket, 4 Burr. 2408 ; Wheaton v. Peters, 8 Pet . 591 . The lég- 
islation in the United States upon the subject is to be found in Const. art. 1, 
§§ 8, 10 ; Bev. St. §§ 4952, 4964, 4965. ïhere may be an innocent use of por- 
tions of books, but such use must be consistent with the entirety of owner- 
ship which the autlior bas in his copyright. Reed v. Hollidny, 19 Fed. Eep. 
327. It has been decided that the act of making copies for gratuitous distri- 
bution is a violation of the copyright. Novello \ . Sudlow, 12 C. B. 177. 

ïhe cases in whicli engravings, etc., hâve been held to be protected as parts 
of the books in which they were printed, are eollected. It is proper to say 
that they are ail English cases, but in this respect the statutes of the United 
States follow the English statutes, and the cases are therefore of great 
weight. 

In Roworth v. Wilkes, (1807,) 1 Camp. 94, the prints in a work on fencing 
were protected. In this case a number of the prints were copied. In Wilktns 
y. Aîkin, (1810,) 17 Vas. 422, the plaintifE's work had 72 plates and 13 vig- 
nettes, and, the defendant's having only 7 plates, the defendant's work was 
claimed to be a lawful abridgment, and contained rauch original work, but 
the injunction was sustained by Lord Eldon. In Barfleld w.Nicholson, 2 
Sim. & S. 1, (1824,) there was an injunction reslraining the défendant from 
designing any of tiie plates of the plaintifï's book. See page 10. In Bogue 
V. Houlston, 5 De Gex & S. 267, (1852,) it was also held that the copyright in 
a book extends to the illustrations as well as to the letterpress. In Brad- 
hury V. Ilotten, L. R. 8 Exch. 1, (1872,) the publishers of Punch were pro- 
tected from an invasion of their copyright in engravings published in that 
periodical, by taking from nine différent nurabers of the same two cuts wholly, 
and seven partly. In Grâce v. Newman, L. E. 19 Eq. 623, (1874,) a book, 
being a business catalogue, consisting of designs for tombstones, was pro- 
tected, and the défendant, who had copied a large number of the designs, was 
perpetually eujoined, although the catalogue was used for advertising pur- 
poses. In Maple v. Junior Army <& Navy Stores, 47 Law T. (N. S.) 589, 
(1882,) it was held, overruling Cohhett v. Woodward, 27 Law T. (N, S.) 260. 
that pictures or prints in a book, (in this case also an illustrated catalogue,) 
containing also letterpress of no literary merit, are, on registration of the 
book, entitled to protection from copyists, although such pictures or prints 
hâve not been registered under the engraving acts. Jessel, M. E,., says in 
this case, speaking of the English statute of copyright for books: "Engrav- 
ings are not mentioned, and engravings published singly hâve to be specially 
protected; but there is nothing to exclude them when they form part of the 
book." And then he quotes with approval from the décision in Bogue y. 
Houlston: "It appears to me that a book must include every part of the 
book; it must include every print, design, or engraving which forms part of 
the book, as well as the letterpress therein, which is another part of it." In 
Macfarlane v. Oak Foundry Co., 20 Scot. Law Kep. 525, (1883,) the copying 
of some of the illustrations from plaintiff's trade catalogue was held to be an 
infringement of the copyright in tlie catalogue. In this case a large number 
of the cuts had been reproduced. From the latter cases it appears that cuts 
of apparently little artistic merit could not legally be reproduced for adver- 
tising purposes. 

J. W. Hawes, for défendant. 
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Waliaoe, J. Upon the conceded facts appearing in the stipulation 
filed for the pnrposes of the trial, the défendant has made an elec- 
trotype copy of "an important, substantial, and material part" of the 
plaintiflfs' copyrighted illustrated newspaper, and sold the plate to the 
proprietor of apother illustrated newspaper published in the same 
city where the plaintifs' newspaper is published, the défendant know- 
ing at the time of selling the plate that it vcould be used by the pur- 
chaser for printing and publishing in such newspaper the matter 
copied by défendant. Under such circumstanees the défendant is in no 
better position than he would be if he had himself printed and pub- 
lished the copyrighted matter in f he purehaser's newspaper, because, 
as was stated in Harper v. Shoppell, 26 Ped. Eep. 519, 521, he is to 
be regarded as having sanctioned the appropriation of the plaintiffs' 
copyrighted matter, and occupies the position of a party acting in 
concert with the purchaser who printed and published it, and is re- 
sponsible with him as a joint tort-feasor. Wallace v. Holmes, 9 
Blatchf. 65; De Kuyper v. Witteman, 23 Fed. Eep. 871; Travers v. 
Beyer, 26 Fed. Eep. 450. 

Judgment is ordered for plaintiff. 



Bbooks v. Millee.' 

(Circuit Court, W. D. Miehigan. 1886.) 

. Patents fob Inventions— Rbmbdt for Infkingement. 

A patentée inresorting to his remedy for infringement, whether în a court 
of law or equity, is bound by the same principles affecting the jurisdiction of 
the two tribunals as prevail in other branches of law. If the remedy at law 
is ample, he is bound to pursue it; otherwise he may resort to a court of 
equity. 

!. Same— Injunction— Damages. 

In case of an infringement then continuing, a patentée is not restricted to 
the remedy at law, but may apply for an injunction, and, upon his bill, obtain 
an award of damages for past infringements. 

. Same — Equitable Relief — Multiplicity of Suits. 

A court of equity interfères, by injunction, to restrain threatened or con- 
tinuing infringement of a patent, for the purpose of preventing a multiplicity 
of suits; and, having jurisdiction of the case for tbat purpose, awards dam- 
ages already incurred, and thus affords a complète remedy. 

. Same — Adéquate Rbmedt at Law. 

But if a case of infringement of patent is not one appropriate for an injunc- 
tion, but is for damages only, as, for example, when the bill is filed after the 
expiration of the patent, the remedy is at law only. 

. Same — Expiration of Patent Pending Suit. 

The mère fact that the patent expires pending the suit will not oust the 
jurisdiction of a court of equity, if, at the time of the flling of the bill, an in- 
junction was prayed, and the right to it existed. 

'Edited by Charles C. Linthicum, Esq., of the Chicago bar. 
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6. Sahb — Equitable Relief. 

But the substantial hold whîcli a court of equity has in a suit for infringe- 
ment of patent being for the purpose of awarding an injunction, it will not 
entertain the case at ail if the expectation of afEording that remedy is mani- 
f estly illusory. 

In Equity. 

Shaw é Bolster, for complainant. 

Edward Taggart, for défendant. 

Severens, J. This case is that of a bill in equity filed by the com- 
plainant, who allèges that he is the patentée of an invention for con- 
structing machines for the manufacture of excelsior, a material em- 
ployed in the making of mattresses. He asserts that the défendant 
isinfringing his patent by using a machine substantially like bis, and 
for the same purpose, at Benton Harbor, and he prays for damages 
and for an injunction. No provisional injunction was, however, ap- 
plied for. The patent has expired pending the suit, but not until a 
year or more after the bill was filed. The case came on to be heard 
at a former term of this court, before the late Judge Baxter, who, on 
the opening statement by the solicitor for the complainant, inquired 
in what way the complainant derived income from his invention, and 
was informed that it was bythe sale of licenses and collecting royal- 
ties, whereupon the bill was dismissed; the court holding that the 
complainant had an ample remedy at law; that it was to his interest 
that parties should manufacture and use his machines, giving him 
the right to a royalty therefor, and hence there was no grouncj for 
an injunction; and that it foUowed that the judgment of a court of 
law for his damages was ail the complainant could ask. Subse- 
quently a motion for a rehearing was made before Mr. Justice Mat- 
THEWs, who was then presiding in this court, and, on the stenog- 
rapher's notes of what took place at the hearing being read, and 
counsel for défendant admitting that the substance of the case was as 
above stated, a rehearing was granted. Counsel are not agreed upon 
what ground the court proceeded in granting the rehearing, but it is 
not difficult to extract the reason of Mr. Justice Matthews' action 
from the circumstances. There is no room for doubt that the defend- 
ant's machine was an infringement of the patent, and the only ques- 
tion of importance in the case is the one on which the court ruled at 
the former hearing and on the motion for rehearing. 

On this rehearing the doctrine held by Judge Baxter has been 
strongly oontended for as Sound and controUing, and the argument 
was well and plausibly made. A décision of my respected predeces- 
sor directly in point has been cited, {Smith v. Sands, 24 Fed. Eep. 
470,) and there are two circuit cases, decided by Judge Grier a num- 
ber of years ago, of the same import, (Sanders v. Logan, 2 Fish. Pat. 
Cas. 167; Livingsfon v. Jones, 3 Wall. Jr. 343.) 

I hâve felt much embarrassed at what seems to be the plain con- 
flict between Judge Withey's considered judgment in the case of 
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Smith V. Sands, uhî supra, and tlie manifest reason adopted by Judge 
Matthews in the présent case. But it is to be observed of the former 
that it was decided subsequently to Judge Baxtee's ruling on the 
former hearing of this case, and it is likely that such ruling may hâve 
contributed largely to the décision at whioh Judge Withey arrived. 
That décision is opposed to the holding of Judge Sawyer in the case 
of Bragg v. City of Stockton, 27 Fed. Eep. 509, wbo cited the case, 
but decided the other way. Under thèse circumstances, I feel it to be 
my duty to followthe indications of the order granting the rehearing. 
I do not find that the two cases decided by Judge Grier hâve been 
of late years adhered to, or hâve been cited as supporting this doc- 
trine in the text-books on patent law. The lawon kindred topics bas 
been much discussed in the suprême court recently, especiallyin the 
two cases of Root v. Railway Go., 105 U. S. 189, and Birdsell v. ShalioU 
112 U. S. 485, S. G. 5 Sup. et. Eep. 244. From what has been settled 
in thèse and earlier cases it is clear that the following principles, 
leading to the décision of the présent case, may be deduced : 

(1) The patentée, in resorting to bis remedy, -whether in a court of 
law or equity, is bound by the same principles affecting the jurisdie- 
tion of the two tribunals as prevail in other branches of law. If tbe 
remedy at law is ample, he is bound to pursue it; otherwise he may 
resort to a court of equity. 

(2) In case of an infringement then continuing by the unauthor- 
ized use of a machine which embodies his invention, the patentée is 
not restricted to the remedy at law, but mayapply for an injunction, 
and, upon his bill, obtain an award for damages for past infringe- 
ment. The reason for this is that a judgment at law for damages 
would at most come down to the trial, and the continued infringe- 
ment would lay the ground for a second suit, and so on. See the 
opinion of Vice-chaucellor Wood in Penn v. Bibhy, 3 Eq. Cas. 308, 
cited approvingly in 112 D. S. 488, and 5 Sup. Gt. Eep. 246; es- 
pecially the latter portion of his opinion there quoted. There would 
be no way of stopping his continued violation of the plaintifs right, 
and, on the principle of the court of equity of interfering for the pur- 
pose of preventing a multiplicity of suits, the patentée is entitled to 
resort to that court for an injunction. The court, having jurisdiction 
of the case for that purpose, awards damages already incurred, and 
thus affords a complète remedy. 

(3) If the case is not one appropriate for an injunction, but is for 
damages only, — as, for example, when the bill is filed after the expira- 
tion of the patent, — the remedy is at law only. 

(4) Where, as in the présent case, there is, at the time of filing 
the bill, a right to an injunction, and one is prayed for, but no pre- 
liminary injunction is sued out, the fact that the right to a per: 
manent injunction is lost pending the suit, as by the expiration of 
the patent, will not oust the court of jurisdiction. Its control of the 
case, having once attached, will continue nôtwithstanding such su- 



618 FEDERAL EEPOETEE. 

pervening event. Of course, if the bill is filed so nearly before the 
expiration of the patent that, aocording to the usual practice of the 
court, no injunotion could be obtained in time to be of any service, it 
is obvious that the bill should not be sustained. The substantial 
hold which the court bas being for the purpose of awarding an in- 
junctioB, it will not entertain the case at ail if the expectation of 
affording that remedy is manifestly illusory. But if, at the com- 
mencement of suit, the facts exist, and there is time to afPord tbe 
remedy while it may yet be efi&eient, it would be contrary to the gên- 
erai principles of the court to dismisa the bili, because, on account of 
the delays of litigation, it had lost the power to grant that relief, pro- 
vided other subjects of légal inquiry remained in the case. 

It is a necessary conséquence of thèse doctrines that the com- 
plainant is entitled to a decree and an order of référence to ascertain 
the damages. 



Steam-Gtaugb & Lantern Co. V. Ham Manuf'g Co.* 
{Circuit Court, If. D. Nm York. September 15, 1886.) 

1. Patents for I^fVENTI0N8— Construction op Claim. 

The second claim of letters patent No. 244,944, of July 36, 1881, to Joseph 
B, Stetson, for an improvement in lanterns, being for "the tubular frame, D, 
D ', and the globe, G, in combination with the plates, 0, p, the Connecting 
rods, P, and the guides, H, whereby said globe is raised by a suitable lever, 
and guided or steadied laterally in its movements, for the purpose set f orth, " 
construed, and held, that said claim is not limited to the précise apparatus 
mentioned in the fourth claim of the patent, norto any particular mechanism 
for raising and lowering the globe. 

2. Samb— Rur.Es OF Construction. 

A patent is to be construed according to its true intent and meaning, so as 
to give the inyentor the benefit of what he bas actually invented, even though 
his claims be carelessly or inartificially drawn. 

3. SAME — EQUITABI/E ESTOPPBb. 

A Company défendant whose président and trustées, with one exception, 
had recently occupied positions of trust and confidence under complainant, 
and had continually recognized and asserted the validity of a patent, is not in 
position, when sued for inf ringement, to demand that the rules of equity sball 
be strained in its behalf. 

Motion for a Preliminary Injunction. 

Edwin S. Jenney, {Louis Marshall, with him,) for complainant. 

George B. Selden, for défendant. 

CoxB, J. The bill allèges the infringement of two patents owned 
by the eomplainant. The questions arising upon the patent granted 
to John H. Irwin, February 1, 1870, No. 99,442, were disposed of 
at the close of the argument. The patent granted to Joseph B. Stet- 
son, for an improvement in lanterns, July 26, 1881, No. 244,944, 
alone remains to be considered. The invention relates to devices 

'Edited by Charles C. Linthioumj Eaq., of the Chicago bar. 
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for detaehing, raising, eupporting, and lowering the glass globe of a 
tubular lantern, in order that the globe maybe cleaned and the lamp 
fiUed, trimmed, lighted, or extinguished. It was stated on the argu- 
ment that the validity of the patent in question must shortly be passed 
upon in an action pending in the district of Massachusetts, which bas 
been finally submitted, and is now awaiting the action of the judge. 
In thèse circumstances, it is thought to be for the advantage of both 
parties that they should hâve the benefit of a décision made npon 
final hearing, based upon évidence which bas been carefuUy scruti- 
nized, and upon the testimony of witnesses who bave been examined 
and cross-examined. A record so made up is, necesaarily, far more 
satisfactory than the ex parte proof presented upon a motion of this 
character, supplemented tbough it be by the opinions of those ancil- 
lary counselors called experts, whose arguments upon the law and 
the facts terminate in a jurât, and are frequently referred to as alfi- 
davits. 

Upon the question of infringement, it is quite clear that the de- 
fendant's lanterna bave the tubular frame and the globe, in combina- 
tion with the concave annular top plate, the perforated bottom plate, 
the Connecting roda, and the guides, of the patented structure. They 
must therefore be held to infringe the second claim of the patent, 
which is as follows: 

"The tubular frame, D, D', and the globe. G, in combination with the 
plates, C, p, the Connecting rods, F, and the guides. H, whereby said globe 
is raised by a suitable lever, and guided or steadied laterally in its move- 
ments, for the purpose set forth." 

Even tbough the "suitable lever" be construed as a necessary élé- 
ment of the combination, the defendant's thumb-piece may, by a lib- 
éral construction of the claim, very properly be regarded as a fair 
équivalent tberefor. 

It is by no means necessary to construe this claim as covering the 
exact form of lever shown by the drawings or the précise apparatus 
described in the fourth claim of the patent, with the shoulder, thumb- 
piece, and loop there mentioned. Jordan v. Moore, L. E. 1 C. P. ' 
624 ; Hamilton v. Ives, 6 Fish. Pat. Cas. 244 ; Machine Co. v. Mur- 
phii, 97 U. S. 120. 

It is apparent, both from the claim and the description, that the 
inventer did not intend to limit himself to any particular mechanism 
for raising and lowering the globe. Not only does he say so in express 
terms, but, had he omitted the statement, the claim would fairly 
mean this, unless subjected to a most narrow and illiberal construc- 
tion. To construe the claim as demanded by the défendant, would 
be to ignore the salutary rule which, discarding subtleties and tech- 
nicalities, interpréta a patent according to its true intent and mean- 
ing, so as to give the inventor the benefit of what he bas actually ' 
invented,even tbough bis claims be carelesslyor inartinciallydrawn. 
What the patentée evidently meant was that the combination de- ' 
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seribed in the daim was to be raised and lower by any suitable 
lever or device. Something of this kind was a necessary part of, or 
adjunct to, the combination, but no stress was intended to be laid upon 
a spécifie manner of aocomplishing this resuit. The globe needed to 
be raised and lowered, and he intended to claim, in connection with 
his combination, any suitable means by which this could be done. 
Thus construed, there can be no doubt as to. the infringement of the 
claim. Noone can place the two lanterne side by side without being 
convinced of the attempt at évasion. 

The wire attached to the elongated sleeve of the top plate of de- 
fendant's lantern, (No. 2,) so bent as to form a latéral thumb-piece, 
performs substantially the same f unctions as the so-called "lever" of 
the claim. Botb operate to raise or lower the globe by continued 
upward or downward pressure of the thumb, and, even apon the de- 
fendant's theory of interprétation, may fairly be regarded as équiva- 
lents. The similarity can be more clearly seen by supposing that the 
loop. M, of tho patent, instead of being fastened to the central tube, 
had been firmly attached to the lever near ita stationary end, and 
had then extended around the tube, so as to engage it tightly when 
moved up and down and hold the globe in an elevated position by 
the friction of the parts. There can hardly be any différence in prin- 
ciple between such a construction and that shown in the infringing 
lanterns, and referred to in the claim. That defendant's spring per- 
forms substantially tbe same office as complainant's lever in holding 
down the globe seems to be admitted in the brief submitted by one of 
the defendant's experts, in which he says: "The use of Colony's 
spring in the Ham lanterns renders unnecessary any such device as 
the Stetson 'spring lever,' by which the globe is held down on the 
burner in the patent in question." In short, the défendant, by means 
of its spring, thumb-piece, and sleeve, does precisely what complain- 
ant does by its "spring lever." 

The fact that the defendant's président was, a few months ago, the 
président of the complainant ; that, with one exception, the trustées 
of the défendant but reoently oceupied positions of confidence and 
trust under the complainant, and continually recognized and asserted 
the validity of the Stetson patent; together with the fact that they 
hâve failed to respect the restraining order pending this motion, — 
prédisposes the court to hold the défendant to a stricter accountability 
than an ordinary infringer. The défendant is not in a position to 
demand that the rules of equity shall be strained in its behalf. The 
restraining order should therefore remain in force until the détermi- 
nation of the action referred to. Should the décision be adverse to 
the validity of the patent, the défendant may move to vacate the order. 
Should the patent be sustained, the plaintiff may move to substitutt 
a formai injunction. 

The bond heretofore required of the complainant should, withinfive 
days, be increased to $25,000. 
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Hammbbschlag MANtJp'a Co. v. Jodd.' 

(Cireuit Court, D. Massachusetts. August 20, 1886.) 

1. Patents pob Inventions— Hammerschlag Reissub No. 8,460— Impkovb- 

MENT tN WAXraO PAPER. 

Notwithstanding the décisions sustaining the fifth claim of the Hammer- 
schlag reissue 8,480, for improvement in waxing paper, (Hammerschlag v. 
Scamoni, 7 Fed. Rep. 584; Hammerschlag y. Garrett, 9 Fed. Rep. 48; Hammer- 
schlag Manuf'g Co. v. Wood, 18 Fed. Rep. 175;) a preliminary injunction re- 
fused, the court having doubts on the question of infringement. 

3. Same— Pbiob Adjtjdications— Infbingembnt. 

Although due weight is given to prior adjudications upon a patent, the 
(luestion of infringement is still to be determined in each particular case as 
it arises. 

8. Same — Construction op Hammerschlag Patent — Inprinoement of Pbo- 

CE8S. 

The process described by Hammerschlag consists of several steps: Spread- 
ing the wax upon the surface; heating the paper from the opposite side, to 
spread and fuse the wax into the fabric of the paper; removing the surplus 
wax; and remelting and polishing the wax upon the paper. It not being 
Bhown that défendant' s machine removed any of the surplus wax, or remelted 
and polished the wax upon the surface of the paper, infringement is not clear, 
and an injunction denied. 

In Equity. 

Roscoe Conkling and Louis W. Froat, for complainant. 

Causten Browne, for défendant. 

CoLT, J. Without questioning the soundness of the décisions in 
fieveral circuits, including this, in favor of the fifth claim of the 
Hammerschlag patent, I cannot see my way clear, upon the papers 
before me, to grant a preliminary injunction in this case. Giving 
due weight to ail prior adjudications, and recognizing their scope, 
the question of infringement is still to be determined in each particu- 
lar case as it arises. Bearing in mind that the fifth claim of the 
patent is for a process, and giving it the broad construction adopted 
by Mr. Justice Blatchfoed and Judge Lowell, I am still not free 
from doubt on the question of infringement. Tlie process described 
by Hammerschlag consists of several steps : Spreading the wax upon 
the surface; heating the paper from the opposite side, to spread and 
fuse the wax into the fabric of the paper; removing the surplus wax; 
and remelting and polishing the wax upon the paper. The machine 
is thus described by Judge Lowell : 

"The wax is spread upon the paper by means of a heated cylinder, which 
revolves in a bath of melted paraffine; it then passes over a heated roller, 
which diffuses it equally; then over a scraper, which removes the surplus 
wax; and then over a polishing roller, and is wound upon a réel." 

In the Judd machine the paper passes over two wicks, which draw 
np the heated wax from the tank. Thèse wicks bave the form of 

lEdited by Charles C. Linthicum, Esq., of the Chicago bar. 
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segments of a circle, and they are composed of canton flannel, cover- 
ing a métal support; the flannel having a loose end, which hangs in 
the melted wax. Between the two wicks there is a heated relier or 
rod, over the surface of which the paper passes. 

The défendant contends that in the opération of his machine there 
is no melting and difïusing of the wax throughout the fabric of the pa- 
per, nor heating the paper from the opposite side to fuse the wax on 
the surface of the paper, nor removing of the surplus wax, nor re- 
melting and polishing the wax over the paper ; in other words, that 
he does not use the Hammerschlag process. He insists especially 
that in his machine the wax is never remelted or polished ; that the 
paper takes its last portion of the wax at the end of the second wick, 
and after that merely cools. To prove that the heated roUer does 
not diffuse the wax, he removed the first wick, so that the paper could 
take no wax until after the roUer was passed, and the machine con- 
tinued to make good wax paper. Further, he says that the paper 
absorbs but little wax in the form of streaks from the lirst wick, and 
that it is when passing over the second wick that sufi&cient paraffine 
is absorbed to completely saturate the paper, and that, therefore, the 
roUer does not diffuse the parafflne over the paper. The position of 
défendant is that his machine works by absorption only. 

On the other hand, the complainant contends that the Judd ma- 
chine does embody substantially the différent steps of the Hammer- 
schlag process ; that by means of wicks a supply of melted wax is 
spread upon the surface of the paper; that the drawing of the paper 
beneath the roller, which is between the wicks, will necessarily hâve 
a distributing effect; and that, by the movement of the paper over 
the convex surface of the wicks and the end of the second wick, the 
surplus «ax is removed, and the wax polished upon the paper. 

tjpon careful considération of ail the évidence before me, I am 
not clear that defendant's machine is an infringement of the fifth 
claim of the Hammerschlag patent. Even assuming that the roller 
in the Judd machine opérâtes to some extent to diffuse the wax, 
which the défendant dénies, still I am not able to say that the plain- 
tiff has shown that in the opération of the Judd machine there is any 
removing of the surplus wax, or any remelting and polishing the wax 
upon the surface, which constitute the last two steps of the patented 
process. There are important différences, it appears to me, between 
the Judd machine and the other machines the courts hâve held in- 
fringed the Hammerschlag patent. 

The motion for a preliminary injunction must be denied. 
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Hbebndben and others v. Moegan.' 

{Ovreuit Qowrt, B. Massachuaeltg. Septetnber 9, 1886.) 

Patents for Intentions— Harrows. 

Letters patent No. 130,195, of October 34. 1871, to E. W. Herendeen, for an 
improvement in harro ws, construed, and field anticipated by letters patent No. 
83,451, of September 33, 1868, to J. J. Thomas, for improvement in harrows. 

In Equity. On motion for preliminary injunctiou. 
W. B. H. Dowse, for complainant. 
H. G. Bliss, for défendant. 

Cabpenter, j. This is a bill to enjoin the respondent from in- 
fringing letters patent No. 120,195, granted to E. W. Herendeen, 
October 24, 1871, for improvement in harrows. The respondent ad- 
mits the infringement of the patent, but défends on the ground that 
the invention is anticipated by that described in letters patent No. 
82,451, granted September 22, 1868, to J. J. Thomas, for improve- 
ment in harrows. I think the respondent is clearly right. In both 
patents the harrow-frame is composed of two or more rectangular 
structures hinged together in which the teeth are fastened, and in 
both the Une of draught of the harrow is so arranged as to be parallel to 
neithér of the sides of thèse rectangular structures. In the patent 
of the complainants the claim is for a harrow "with small teeth in- 
serted obliquely through the frame, substantially as and for the, pur- 
poses set forth," The spécification desoribes the teeth as being set 
"at an angle both longitudinally and laterally with the beam," so 
as to "lie inclined nearly or quite in the line of draught of the harrow," 
and 80 that "instead of pushing the lumps of soil to one side, they 
eut downward through them." I think it is évident from this de- 
scription, as well as from the drawings, that the teeth are inserted at 
an angle other than a right angle, and that they incline backward 
from the direction towards which the harrow is to be drav?n. ît is 
also évident, as it seems to me, that the teeth which are said tp "lie 
in the line of draught" would be more accurately described as lyingin 
the line of draught or in lines parallel thereto. I think this is the fair 
.construction of the patent. The claim in the Thomas patent is for 
a harrow "having numerous inclined teeth pointing backward at such 
an inclination as to cast off or slip over any stalks of weeds, stir^iW, or 
other refuse matter, substantially as described." In the speciâcation 
the teeth are described as "arranged at an inclined angle, pointing 
backward, so as to readily pass over any rubbish or obstructions, 
and pass over the ground without tearing up young plants, but.pul- 
verize the surface." 

'Edited by Charles G. Linthiciini, Esq., of the Chicago bar. l ., r i ; ' 
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In both thèse devices, as I read the patents, the axis ot each tooth 
lies in a vertical plane coïncident with or parallel with the vertical 
plane which passes through the Une of draught of the harrow; in both 
devices this vertical plane is not parallel with the vertical plane pass- 
ing through either side of the rectangulàr plank or frame in which 
the tooth is inserted ; and in both devices the axis lies in this ver- 
tical -plane in such a way that (1) the angle between the axis and a 
horizontal line lying in the same plane is other than a right angle, 
and (2) the lesser angle between the axis and the horizontal line is 
on that side of the axis of the tooth which is opposite from the place 
towards which the harrow is intended to be drawn. This seems to 
be a fuU statemenfc of the essential features of both devices, and it 
follows that there is no substantial différence between them. The 
motion for preliminary injunction will therefore be denied and dis- 
missed. 



Stbam-Gauge & Lantebn Co. and others v. Myebs Mancf'g Ce* 

(Circuit Court, N. D. Illinois. July 36, 1886.) 

1. Patents for Inventions— Kérosène Lantebns. 

Letters patent No. 104,318 and No. 151,703, to John H. Irwin, for kérosène 
lainps or lanterns, sustained; foUowing Steam-gauge S Laniern Co. v. Miller, 
ai Fed. Rep. 514; and the defendant's lantern being essentially like the one 
involved in that case, held, that it infringed. 

In Equity. 

Coburn é Thacher and E. S. Jenney, for complainants. 

Munday, Evarts é Adcock, for défendant. 

Blodgett, J. This suit is brought to recover damages, and restraîn 
the infringement of letters patent granted to John H. Irwin, June 14, 
1870, No. 104,318, and letters patent granted to John H. Irwin, June 
9, 1874, No. 151,703, both patents being for kérosène lamps or lan- 
terns. Thèse patents were fuUy considered by Judge Shipman in the 
case of Steam-gauge é Lantern Co. v. Miller, 21 Fed. Eep. 514, and 
the validity of the patents, in view of the state of the art, sustained. 
The defendant's lantern in this case is so essentially like the Miller 
infringing lantern in the case before Judge Shipman that I can see no 
reason why, if the Miller lantern was an infringement, the lantern 
made by this défendant does not infringe thèse patents. Therefore, 
without discussing the merits of the patents, or the effect of infringe- 
ment, further than to say that I am fully satisfied that the défend- 
antes lantern does infringe thèse patents in its construction, mode of 
opération, and eiïect, I shall find the equities of this bill with the 
complainant, and enter a decree for an accounting and injunction. 

1 Edited by Charles C. Linthicum, Esq., of the Chicago bar. 
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ÀuEBiOAN BsLii TeijEphone Go. V. pÂK Eleotbio TELEPHONE Go. and 

others. 

(Oircuit Court, E. D. Pennsyharda. February 10, 1885.) 

Writ aitd Peocess— Corporation— Subpœna — Agent. 

The court will set aside the service of a subpœna upon an alleged agent 
when it appears, from dépositions taken, that the person served was not the 
agent of the défendant. 

In Equity. Sur motion to set aside the service of the subpœna. 

The marshal returned, "served on the Pan Electric Téléphone Co., 
by giving a true and attested copy thereof to Eobert Klotz, treasurer 
of tbe Eogers Telegraph and Téléphone Co., agents of said Pan Elec- 
tric Téléphone Co." The Pan Electric Company denied that the 
Eogers Company were their agents, and moved that the service of the 
subpœna be set aside. Dépositions were taken, and, after argument 
thereon, the motion was granted. 

J. Warren Coulston, for the motion. 

Charles Howson, contra, 

The Court. And now, to-wit, this tenth day of February, A. D. 
1885, after argument of respective solicitors, the court orders and de- 
crees that the service of the subpœna in equity in above case, and 
the return of the marshal thereto as follows : "and on the Pan Elec- 
tric Téléphone Co., by giving a true and attested copy thereof to Rob- 
ert Klotz, treasurer of the Eogers Telegraph and Téléphone Co., agents 
of said Pan Electric Téléphone Ce," — be sôt aside. 



EoMAiNB and others ». Union Ins. Co. and others. 

(Circuit Court, W. D. Tennessee. August 9, 1886.) 

1. Writ and Process— Subpœna Served Outside the District— Jurisdiction. 
Service of a subpœna outside the judicial district is unauthorized and inef- 
fective as compulsory process; but since the party may voluntarily appear, 
and the court thereby acquire the right to proceed with the case, it is not a 
question of jurisdiction, unless it happen that the plaintiff and défendant are 
citizens of the same state, or are othervrise wholly disqualified to sue each 
other in the fédéral courts, in which event it does, m those courts, become a 
matter pertalning to thélr jurisdiction. to whlch objection may be taken in 
any appropriate and convenlent way; the mode being quite immaterial. 

3. Samb— Motion to Vacatb the Service — Spécial Appbarancb — Waiver. 
But in those cases where the court may proceed upon a voluntary appear- 
ance, such a service is a mère matter of Irregularity, and the proper practice 
to avoid a waiver thereof is to obtain an order of the court for leave to enter 
a spécial appearance with the clerk, upon an undertaking to submit to the 
further orders of the court, if the objection should not be sustained; and, 
v.28F.no.l2— 40 
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after such. a condîtîonal appearance, to move the court to discharge tha 
service for the irregularitj complained of , whatever it may bo. The author- 
ities examined, and practice explained. 

In Equity. 

Two insuranee companîes of Pennsylvanîa and one of Ohio were 
made défendants to this bill, along with citizens of Tennessee, inhab- 
itants within this judicial district. The subpœna issued against ail 
in the regular form, and was served by the marshal on the résident 
défendants; and, at the request of plaintiffs' solicitor, heretumsthat 
he sent copies of the subpœna and bill to Pennsylvania and Ohio, 
where the marshals of those districts served them, as they return and 
certify, upon the non-resident défendants, respectively. Thereupon 
the two companies belonging to Pennsylvania filed the foUowing paper 
with the clerk: 

"The Union Insurance Company and the Insurance Company of the State 
of Pennsylvania appear by their counsel, Messrs, Heisltell and Heiskell, for 
thé sole purpose of moving the court to quash the return as to said com- 
panies, on the ground that it appears on the face of the bill and proceedings 
that said companies bave no résidence in the jurisdiction of this court, and 
no agent within said jurisdiction; and on the ground that the return of the 
ofHcer in Pennsylvania, adopted by the marshal hère, is not effective to bring 
said companies before this court; and said motion is made accordingly. The 
appearance is entered for no other purpose than as aforesaid, in order that 
steps may not be talcen against said companies, which are not in any manner 
before the court, or subject to its jurisdiction, 

, "Heiskell & Heiskell, Attorheys." 

This motion was made to vacate the service and return as irregu- 
lar and unauthorized by law. The plaintiffs opposed the motion, on 
the groiind that it is a question of jurisdiction, to be presentçd qnly 
by plea, and that this voluntary appearance cures the irregularity, 
and Bubmits the défendants to the jurisdiction of the court. 

Heiskell é Heiskell, for the motion. 

T. W. Brown, (B. G. Brown with him,) contra. 

Hammond, J. If the défendants had mistaken their remedy to be 
rid of this service, in view of the fact that it is apparent that they 
wish to appear specially, and only to take exception to it, and dé- 
cline to submit volantarily to be made défendants hère, I should bave 
no diflSculty in permitting them to amend. the proceeding so as to ac- 
complish their purpose by whatever method it might be properly 
done; for no court, in thèse days at least, ever holds a party to hâve 
abandoned or waived a privilège by any act which is done to assert 
it, if there be power to permit amendment of the proceeding, of which 
power there can be no doubt under our statute. Rev. St. § 95é. 

But, as this motion présents the important and recently much- 
mooted question as to the proper mode, in our fédéral equity practice, 
of taking objection to the service of process, without suoh a waiver 
of this privilège as was enforced in Jones y. Andrews, XO Wall. 327, 
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I have thought it beat to look into it, particularly as I find that the 
practice of the fédéral courts bas not been at ail uniform, for rea- 
sons that will be apparent on reading the cases, and remembering 
what is said about the peculiarities of the fédéral courts, in thismat- 
ter of taking objections to their jurisdiction, in Rhode Island v. Mas- 
sachusetts, 12 Pet. 657, 718, which I shall not take space to quote, 
The jurisdiction of thèse courts, more than others, is restricted over 
persons, and to a greater extent formerly thau now. Ober v. Galla- 
gher, 93 U. S. 199, 204. Hënce an objection which, in the state 
practice or that of England, to which our equity rule 90 directs us, 
would be always a mère matter of irregularity, to be corrected on 
motion, may become, in the fédéral courts, a formidable considéra- 
tion of jurisdiction, to which exception may be taken by plea, de- 
murrer, motion to dismiss, or by even mère suggestion, and by the 
court mero motu, whichever the party pleases to adopt ; for there can 
be no waiver of it under any circumstances. But this distinction is 
often overlooked, which, ooupled with the gênerai tendency of ail 
courts to disregard mère forms, and get at the thing to be donc in 
any convenient way, has very much confused the practice. How- 
ever, we eau have no trouble in any case if we distinguish between a 
substantive objection to the jurisdiction, technically considered, and 
one for simple irregularity in the service of the process; because, as 
was said in Drummond v. Drumniond, 2 Ch. App. Cas. 35, "much con- 
fusion has ariseu by treating want of power to enforce jurisdiction as 
tantamount to want of jurisdiction." 

Yet I must say, after a quite careful examination of the English 
practice, as it existed when our equity rules were adopted and since, 
that, in myjudgment, it was and is compétent, even where the déniai 
of power over the person of the défendant goes to the extent of a 
déniai of the jurisdiction of the court itself, to move to discharge 
the service and vacate the process, — thereby accomplishing every 
purpose that would be accomplished by a demurrer or plea to the 
jurisdiction; and that technically that is the proper way to take the 
objection in a court of equity wherever the complaint is a want of 
power over the person, and not over the subject-matter of the suit, 
which technical feature results from the peculiar nature of pleas in 
equity as contradistinguished from their uses in pleadings at law ; 
the latter going to the writ, while in equity there is no such thing as 
a plea to the writ, but only to the bill, or in bar of the relief sought 
by it. 2 Daniell, Ch. Pr. (Ist Ed.) 136. In Foley v. Maillardet, 
1 De Gex, J. & S. 389, there was such a motion, supported by affida- 
vit, to show that the service was not within the authority of the act 
of parliament; preoisely as if, under the eighth section of our act of 
congress of March 3, 1875,— chapter 137, 18 iSt. 472; Rev. St. (2d 
Ed.) § 738, — a défendant should wish to show that he did not corne 
within the act, and move to vacate the notice or process served upon 
Mm. So I do not see why he may not, when served in any case. 
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outsîde of that section, specially appear to mabe known bis unwilling- 
ness to voluutarily submit to tbe court, as, under some circamstauces, 
he migbt wish to do, and move to vacate the service; and tbis, 
wbether bis voluntary appearance and williiigness to be boond by 
tbe court in tbat case would bave given tbe court jurisdiction to pro- 
ceed against him or net, that being wholly immaterial to tbe déter- 
mination of the motion. 

Take this case for illustration. If it appeared by tbe bill tbat the 
plaintiflfs and thèse défendants were ail citizens of the same state, 
the latter might demur for want of jurisdiction, or plead, (if neces- 
sary to show the fact aliunde tbe bill,) or tbe court would, bowever 
the fact should obtrude itself into the record, on its own motion, dis- 
miss tbe bill ; and, if the défendants appeared never so formally and 
generally, the resuit would be the same, — tbe court could not pos- 
sibly bave jurisdiction. But, also, the resuit would be the aame if 
they should especially appear, and move to discharge tbe service as 
irregular, and should join, as they might in such a case, a motion to 
dismiss tbe bill ; since there is no possible danger in bringing the ob- 
jection to the attention of the court in any form. But if the fact be 
that the parties are of diverse citizenship, or the case be one arising 
under the constitution and laws of the United States, there could be 
thenno question whatever of jurisdiction; for, under our modem acts 
of congress, the court may acquire jurisdiction by voluntary appear- 
ance, and hence a demurrer orplea for want of jurisdiction would be 
out of place; for wow constat but tbat the défendants may appear 
thereafter, and at any time, if not on that service, on some other 
day, voluntarily and without any service at ail. Hence it could not 
be proper to dismiafl the bill for want of jurisdiction, but only to dé- 
cline to proceed against their consent, by vacating the service, whicb 
is ail tbe court should properly do. Except, therefore, in that class 
of cases, peculiar perbaps to the fédéral courts, wbere, in certain 
situations of résidence or citizenship, the power to proceed against 
the partioular persons is wholly denied under ail circumstances what- 
ever, the objection that the défendants to a bill in equity bave not 
been effectively served with proeess to bring them within tbe prés- 
ence of the court for judgment, is not, as at law, one of jurisdiction 
to be pleaded by formai plea to tbe writ, but one of mère irregular- 
ity of proeess, properly cognizable on motion, according to a prac- 
tice always prevailing, for tbat especial purpose; and, when the case 
falls within the exception just mentioned, it is immaterial, perbaps, 
save as a matter of convenience and permanency of record, bow tbe 
objection be taken; because, bowever taken, it must prevail, as it is 
one that cannot be waived under any circumstances whatever. It 
is always safe, therefore, to appear specially and move to discharge 
the proeess in any case; for, as will be presently seen, if tbe court 
has acquired power, by the disputed proeess, over the person of the 
objecter, to proceed against him, it is a preliminary condition on 
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which he is allowed to make such appearance that, if the objection 
be decided against him, he shall submit to défend the bill as if daly 
served with process, and he will not be allowed to départ from the 
court without a more gênerai appearance after having been permitted 
to appear specially to make bis objection; and, if the service be ef- 
fective, he must abide by it on that décision, and not challenge it 
again. But if the court can bave no jurisdiction, — tlpat is to say, no 
power to acquire, by the légal service of process of any kind or any- 
where, the authority over his person to proceed against him, — he is 
not precluded from making that défense by any demurrer, motion, 
plea, or whatever method may be available to him after the one just 
mentioned bas been decided against him, and be may at once proceed 
to make it. 

But, again, if the jurisdictional facts be undeniable, — as when 
the plaintiff and défendant are of diverse citizenship, or when the 
case is one arising under the constitution and laws of the United 
States, — it is ail-important that the personal privilège (for it is 
nothing more than that) of being exempt from suit elsewhere than 
in the judicial district where the party résides, or is lawfully served 
■with process, shall be so asserted as not to bring the party within 
the category of one who bas voluntarily appeared to défend the suit; 
thereby waiving ail irregularities of process, but never any strictly 
jurisdictional objection to the bill, either as to its subject-matter, or 
its defect in the matter of parties improperly joined, or omitted to be 
joined, etc. 

In the case of corporations like thèse défendants, of course other 
complications arise, not now presented for décision, but as to which, 
in view of the suggestions of the argument, it is not improper to say 
that they are resolvable by the same principle preeisely. Corpora- 
tions are entitled to the same exemption as natural persons from 
suits elsewhere than in the judicial district where they are domiciled 
or commorant, or where they may be found doing business under cir- 
cumstances subjecting tbem to the service of process in that place; 
and they may voluntarily appear, like other people, and waive this 
exemption or personal privilège. 

Making ail allowances, then, for the peculiar phases of the subjeot 
arising out of the anomalous restrictions upon the fédéral courts in 
the matter of their inability to proceed against persons occupying to- 
wards the plaintiff certain relations of citizenship, it will be found, I 
apprehend, that we deal with the objection just as other equity 
courts do in their normal action upon the subject. 

Before going into the authorities to scrutinize the practice, I may 
usefully summarize the resuit of my investigations, by saying that in 
the many English cases examined I bave found only. one that is in 
any sensé a departure from a familiar and quite uniform rule of prac- 
tice, by which the défendant appeared in court, and took its leave, 
by an order for that purpose, to enter a spécial appearance ; but this 
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Vf&B nevér granted, for substantial reaaons, except upon an undertak- 
ing or stipulation, contained in the order, that the défendant would 
submit without further prooess to the orders of the court if the point 
should be decided against him. Indeed, for this reason, it was known 
rather as a conditional than a spécial appearance before the registrar. 
With the exception of the failure to procure that leave of court in 
this case, and to enter into that undertaking, the practice adopted 
by défendants' solicitors is the correct one, considering the différent 
structural organization of our courts. The onlyeffect of that failure, 
if this motion should be denied because of it, would be to commence 
over again ; for, as I suggested at the outset of this opinion, the pro- 
ceeding, like ail others, is subject to amendment, which is scarcely 
necessary in this case, as the illegality of the service is too plain for 
any dispute. But hereafter the order should be applied for, and the 
undertaking given, in ail cases; because while, under our practice, 
it may not be as important as it formerly was under the English 
practice to hold the défendant in court for subjection to further es- 
sential processes before any progress can be made, and we may take 
a bill pro confessa on the service of subpœna alone, without appear- 
ance or further process to compel it, yet there may be cironmstances, 
under equity rule 18, when the plaintiff would need the défendant in 
court as effectually as if he had in fact appeared generally under rule 
17; whérefore this fundamental requirement of an undertaking to 
submit to the further orders of the court should not be abandoned. 
This undertaking, bowever, I need scarcely say, would not affect the 
right of the party to make any objection which he might hâve to the 
jurisdiction, ai\y more than the effective service of process within the 
judieial district would afïect that right ; both thèse standing upon the 
same footing in that regard. And it is just hère, in my judgmeut, 
that ail the confusion of ideas arises; for, while this undertaking, 
formally made, under the English practice, had a larger purpose than 
under ours it can hâve, yet the ultimate resuit is the same; it being 
in both only the expression of a willingness to appear and défend the 
case, as if process had been regularly served; and it could never go 
any further than that under either practice, Neither can the court 
go anj' further in the absence of the undertaking, if, under our prac- 
tice, it be deemed unnecessary to require it. 

I hâve considered, also, that the court may be in vacation, and, 
before its leave could be had, a pro confessa might go under equity 
rules 18 and 19; but this is not important, because, when the court 
does meet, it can set aside the pro confessa, and indeed ail proceed- 
ings based on the irregular process and its service, if it be in fact irreg- 
ular, and may at that time admit the défendant, upon a conditional 
appearance for that purpose, just as effectually as if the application 
were made at the return of the process. 

In explanation of the English authorities about to be cited it should 
be said that, unlike it is with us, nothing could be predicated upon 
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tbe sabpœna alone and its service except subséquent processea io 
bring the dflfendant into court, and bis immunity f rom anytbing like 
a, "pro confessa, or decree without appearance, was complète; where- 
fore he need pay no attention to the subpœna or its irregularities until 
attacbment issued to bring bim into court, and it was to disobarge 
the attachment, or some subséquent process, tbat the défendant moved 
the court when be obtained leave to enter bis conditional appearance. 
Witb possibly one or two doubtful exceptions, I find no case wbere 
tbere -was any direct attack upon tbe subpœna itself before tbe at- 
tachaient issued, and for the reason just stated. It was no process, 
but only a notification upon which to base subséquent process, ànd 
it was always treated as such. Harrison v. Rowan, Pet. G. C. 489. 
If irregular, tbe subséquent process of arrest was ineffectuai, and would 
be discharged ; but within itself tbe irregularity was quite immaterial 
until something else was done. Even being in contempt did not pre- 
<5lude a motion to discbarge for irregularity. 1 Daniell, Cb. Pr. (Ist 
Ed.) 657, 681. 

Necessarily, however, under our equity rules 7-19, inclusive, in 
our practice tbe objection for irregularity must be taken more directly 
to tbe subpœna itself; just as, for want of a registrar, a conditional 
or spécial appearance inust necessarily be entered before tbe clerk 
under tbe implied autbority of equity rule 17. Again, it may be 
stated tbat our equity rules, unlike almost every other System !of 
practice now in vogue, keep up tbe necessity for a formai appearance 
preliminary to tbe rigbt to take any step at ail, altbougb las a fact it 
is rarely ever done; tbe parties being content with tbat appearance 
which comes of taking some step by way of défense, whatever it be, 
as is done every where else, and particularly in tbe state courts. 1 
Daniell, Ch. Pr. (5tb Ed.) 536, note; Sweeney v. Coffin, 1 Dill. 73. 
And this habit of disregarding tbe requirement of formai appearance 
hasalso done much to dérange the practice. 

When our rules were adopted, there were two metbods and two 
places for making appearance, to be selected according to circum- 
stances. A gênerai appearance in the six olerks' office, ànd, aftér 
tbat was abolished, in the writ and record clerk's office, was a rather 
unceremonious affair, being a mère exchange of memoranda between 
the court clerks of the plaintiff and défendant, respectively. ' The f ail- 
ure to enter it had no such effect as we give it under our rules ; it 
being merely tbe basis for subséquent compulsory process, and al- 
ways voluntary. But, when this appearance had to be compelled, 
it was entered with the registrar, and more formally and oeremoni- 
ously. It was with tbat officer, under tbe leave of the court, and by 
spécial directions, tbat tbe conditional appearance witb wbicb we are 
dealing was entered as a preliminary foundation for tbe rigbt to come 
before the court and move to discbarge the compulsory procèsa by 
wbicb the défendant had been arrested, for irregularity in tbe serv- 
ice of tbe subpœna, for tbe disobedience of which the CQmpnlsory 
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process had been îssued. If irregular, the disobodience of it was not 
wrongful, and the attachaient was void. Mr. Daniell says : 

"It should be observed that, if there be any irregularity in the service of 
the subpœna, the défendant, if he means to avail himself of the objection, 
should not appear, as by doing so he will waive the irregularity. He should 
move to discharge the attachaient when it issues." 1 Daniell, Ch. Pr. (Ist 
Eng. Ed.) 665. 

Again: 

•'It seema, however, to be necessary, before he moves to discharge the at- 
tachaient, that he should enter his appearance with the registrar, which can 
only be done on his entering into an undertaking that the sergeant-at-arms 
shall be sent against him in case heshall be found incontempt." Id.notew. 

The same practice is somewhat more elaborately stated in tha* 
first édition, — which is cited for reasons stated in the note to Thom- 
son V. Wooster, 114 U. S. 112, S.C. 5 Sup. Ct. Eep. 788, anàAnony 
mous, 21 Ped. Kep^ 766, — in the chapter on "Contempts," and sub- 
sequently in the section relating to appearance with the registrar, 
where it is shown that there must be a preliminary order of the court, 
which point, however, is brought ont more fully in the later éditions, 
and by référence to the cases. It is also noted in other places relat- 
ing to the mode of vacating the service of injunctions, etc. 1 Dan- 
iell, Ch. Pr. (Ist Eng. Ed.) 666; Id. 619, é20; 2 Daniell, Ch. Pr. 
(Ist Eng. Ed.) 13, 14, 15; 3 Daniell, Ch. Pr. (Ist Eng. Ed.) 374; 1 
Daniell, Ch. Pr. (5th Amer. Ed.) 453, note 6, 511, 512; 1 Newl. Ch. 
Pr. 66, § 1249. 

It is useful to observe that by the gênerai orders of August, 1841, 
passed after Mr. Daniell wrote, but which are binding on us, (see 
Mr. Justice Bbadley's note, 114 U. S. 112, and 5 Sup. Ct. Eep. 788,) 
the substance of the condition attached to the leave given by the 
court to enter a spécial appearance was changed to conform to the 
extensive altérations of the practice made by those orders. They 
abolished the necessity of any sergeant-at-arms process to compel 
appearance, and tberefore the condition beeame "a consent of the 
défendant to submit to any process which the court might direct to 
be issaed against him for want of appearance, in case the subpœna 
should not be set aside for irregularity." 1 Daniell, Ch. Pr. (5th 
Amer. Ed.) 512; Price v. Webb, 2 Hare, 511, which is a most in- 
structive case on this subject, decided A. D. 1843. With us we do 
not seek to compel appearance at ail, but only enforee the penalty 
of non-appearance by proceeding, in the further progress of the case, 
ex parte and upon a pro confesso. But, as before remarked, since 
the plaintiff may yet need the défendant in court to compel an an- 
swer under our equity rule 18, and may not wish to proceed ex parte 
on pro confesso, it seems to me still essential to require that condi- 
tional undertaking as established under the orders of 1841. 

I had intended to cite somewhat extensively the far more instruct- 
ive cases, but must be content with a less satisfactory référence to 
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them. With the exception of Cookney v. Anderson, 31 Beav. 452, S. 
C. 1 De Gex, J. & S. 365, where the objection that a service abroad 
was irregular was held to be properly taken by demurrer, — the court 
treating it as a question of jurisdiction, Tery much as our fédérai 
courts mostly do, for reasons already explained, — there is no aberra- 
tion in the English authoritiea from the practice I hâve indicated ; 
and especially is this so with référence to this very objection of ir- 
regularity because of service upon persons abroad, to which many of 
thèse cases relate; for it is of very fréquent occurrence in the En- 
glish practice, where such service is permitted much more exten- 
sively than with us. The very next case in that book, Foley v. MaiU 
lardet, supra, was one in which the regular practice was observed, and 
it may be noted that thèse cases were finally overruled on the mérita 
by Drummond v. Drummond, 2 Ch. App. 35, but not on the point of 
practice, as to which no notice was taken on the appeal, Perhaps, 
if I may présume to say so, it -would hâve been overruled in that re- 
spect also, if the effect of the judgment on appeal had not been to 
reconvert the question into one of mère irregularity, and not one of 
jurisdiction; which with us may nevertheless continue, for reasons I 
hâve sought to explain, to be an important line of demarkation in the 
process of classifying the cases. It may be a distinction of no im- 
portance now in English practice; while hère, because of the pecul- 
iarity of our fédéral jurisprudence, a case may sometimes fall within 
what Lord Westbuky thought to be a category relating to the juris- 
diction, and not a mère irregularity. But the resulting efïect of it 
ail is that with us, if the distinction be important, where it is in fact 
a question of jurisdiction, as I hâve defined it heretofore in this opin- 
ion, the objection may be taken in any way that suggests itself as 
convenient, and no harm is done, for the case must go out of court 
at ail events, whetfaer the practice be technically correct or not ; but 
if it be a mère irregularity, as it always is if the court could, under 
any exigency of the case, acquire jurisdiction over the person of the 
défendant, orderly practice requires a conditional appearance and 
motion, and it is dangerous to resort to any other, as it might in- 
volve a technical gênerai appearance. Travers v. Bulkeley, 1 Ves. 
Sr. 383; Burtonv. Maloon, 1 Barnard. Ch. 401; Mackreth Y.Nichol- 
gon, 19 Ves. 367; Attorney General y.Earl of Stamford, 2 Dick. 744; 
Thomas v. Earl of Jersey, 2 Mylne & K. 398 ; Anon., 3 Atk. 567, 
{where it was said that even after answer filed the défendant may be 
permitted to take advantage of irregularity in the subpœna under the 
peculiar eircumstances; that it was necessary to file it'in order to 
save an arrest on attachment during vacation ;) Bound v. Wells, 3 
Mad. 434; Frowd v. Lawrence, 1 Jac. & W. 655; Levi v. Ward, 1 Sim. 
& S. 334; RoUnson v. Nash, 1 Anetr. 76; Bourke v. Macdonald, 2 
Dick. 587; Drummond v. Drummond, supra; S. C. 2 Eq. Cas. 335; 
Earl of Chesterfield v. Bond, 2 Beav. 263, (where the motion was de- 
nied because the défendant had appeared generally, and "notcondi- 
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tionally, wîth the regîstrar, to enable him to argue the point;") Kinder 
V. Forbes, 2 Beav. 503, (which is more nearly a direct attaek on the 
subpœna than any case examined;) Davidson v. Hasting s, 2 Keen, 
609, (where an objection that the défendant could net be heard with- 
out "a conditional appearance Vfith the registrar, to be void if the ap- 
plication should succeed, and good if it should fail," was allowed, and 
time given to enter such an appearance ;) Phospho-Qwino Co. v. Guild, 
L. R. 17 Eq. Cas. 432, (where an "order was made on the ex parte ap- 
plication of the défendant giving him leave to enter a conditional ap- 
pearance, a conditional appearance was entered, and a notice of mo- 
tion to discharge the order before entered allowing service abroad" 
was granted, and the motion heard;) Priée v. Webb, supra, (a most in- 
structive case, wherein a défendant was allowed to correct a mistake 
in enteringan appearance, and to take the objection for irregularity ;) 
Maclean v. Dawson, 27 Beav. 25, (where the court felt compelled to 
adopt the practice uuder a kind of prétest that the objection ought 
to be made by way of défense, just as counsel argue hère, and as 
Lord Westbdby ruled it should in Cookney v. Anderson, supra; S. G. 
4 De Gex & J. 154, on appeal, where the court said: "I think that, 
if a défendant is advised that the discrétion which the court bas with 
respect to service upon him abroad bas been unwisely exercised in or- 
dering such service, bis proper course is to do what thèse défendants 
bave done, — enter a conditional appearance with the registrar, and 
move to discharge the order for service;") Inness v. Mitchell, 4 Drew. 
141 ; S, G. 1 De Gex & J. 423 ; Meiklan v. Campbell, 24 Beav. 100 ; 
Whitmore v. Ryan, 4 Hare, 612; Lewis v. Baldwin, 11 Beav. 153; 
Johnson v. Barnes, 1 De Gex cfe S. 129; Menzies v. Rodrigues, 1 
Price, 92, (where it was ruled on exception that the motion could be 
made directly without appearance ; and, if appearance should be made 
by mistake, it might be stricken out; it was an equity case in the 
exchequer.) 

Our fédéral cases are far less satisfactory, and show that but little 
attention bas been paid to technical practice in a matter as to which 
there should be, perhaps, no requirement of technicalities; but yet 
as to which they do exist in our own practice, and bave been recently 
much relied on, as hère, to lay hold of défendants, nolens volens, 
and force them to submit to be sued outside of their bailiwick; and 
this must be my apology for so much laborious attention to a matter 
of this kind. In examining the fédéral cases, it must not be forgot- 
ten that, while the practice in courts of equity and admiralty is some- 
what analogbus, the restrictions of the eleventh section of the judi- 
ciary act of 1789 are held not to apply in admiralty, where non-resi- 
dents may be sued by original attachment, and where I assume (for 
I do not stop to inquire into that) they may be effectively served 
abroad, if not by statutory authority or under the rules, then accord- 
ing to the inhérent powers of the court, — very much as such power 
bas long been claimed by the English court of chancery, and as that 
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court has been aided in doing by acts of parliament and gênerai or- 
ders régula ting its exercise. Again, the practice in courts of law is 
to plead in abatement to the writ any ineffectuai, irregular, or détect- 
ive service thereof, and in those courts any want of power over the 
person of the défendant is one of jurisdiction of the court, because 
those courts, speaking broadly, proceed against the defendant's 
property, while a court of chancery proceeds only against his con- 
science by Personal coercion ; the one by writ mesne and final, and 
the other by notice only and decree; but likewise, in a law court, 
there should be a spécial appearance to make that plea. And, even 
then, if the objection be not to the writ, but only to irregularity in 
the use of the process, the technical practice is a motion to quash. 
And yet,. again, we must remember that while the eleventh section of 
the judiciary act of 1789 applies equally to both our courts of law 
and equity, whereby the objection we are considering may become 
eue of jurisdiction in either, the mode of taking the objection is not 
the same because of thèse congénital distinctions in practice. 

And still another matter should be observed in this connection. 
The code practice of the différent states has assimilated tbe practice 
in courts of law rather to the equity models than to those pertaining 
in courts of common law; and we find, therefore, in a great many 
cases both at law and in equity, that this objection to the service of 
process is taken, as is done in the code practice, by a motiori to quash ; 
the matter of distinction between writ and process and between gên- 
erai and spécial appearances being whoUy disregarded, or, what is 
the same thing, whichever kind of appearance be necessary is implied, 
but rarely ever formally made, because ail formai appearances hâve 
fallen into désuétude. If, while among the cases, we keep in view 
thèse distinctions, and observe that the eleventh section of the judici- 
ary act of 1789 has been much changed by subséquent acts enlarging 
our jurisdiction, so that now we go almost to the limit of the constitu- 
tion itself, we will find but little difficulty in understanding the cases, 
and the reasons why they bave followed no particular practice. I 
hâve examined a great many cases to see precisely how the objection 
we hâve in hand, or any other of like kind, has been made, and I 
think I may safely say that there is no way conceivable in which it 
has not been made, and not a case that undertakes to inform us how 
it should properly be done. I ha\i thought to go through them seri- 
atim in the citations hère, but that treatment has so extended this 
opinion that I bave been compelled, less instructively, to condense it 
by classifying the cases somewhat, and leaving the investigator to ap- 
ply them according to the suggestions I hâve made; remembering 
that not many of them treat of the subject of practice at ail, and are 
cited only as examples of what has been done under similar circum- 
stances. 

In the foUowing cases the objection for irregularity was taken by 
motion to set aside the return, quash the subpœna, or dismiss the 
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bill, — somewhat as îs done in the English practice I bave sought to 
explain, only no Bbowing is made by tbe reports as to the mode of 
making a spécial appearance. It is sometimes stated by the report 
that there was a spécial appearance, but oftener there is no showing 
of that fact, and the truth is, I présume, but little attention was paid 
to that matter. U. S. v. Union Pac. R. Co., 98 U. S. 509, 579, (where 
it is said an appearance was made "de bene esse;") Kentucky Silver 
Min. Co. V. Daij, 2 Sawy. 468; Jobbins v. Montagne, 5 Ben. 422; S. 
C. 6 N. B. E. 509; Hyslop v. Hoppock, 5 Ben. 447; Pacific R. R. 
V. Missouri Pac. Ry. Co., 1 McCrary, 647; S. C. 3 Fed. Eep. 772; 
Èaton V. St. Louis, etc., Co., 7 Fed. Eep. 139; Plimpton v. Winslow, 
9 Fed. Eep. 365; Provost v. Pidgeon, Id. 409; Forsyth v. Pierson, 
Id. 801; Massachusetts, etc., Co. v. Chicago, etc., Co., 13 Fed. Eep. 
857; Castello v. Castcllo, 14 Fed. Eep. 207; Boicen v. Christian, 16 
Fed, Eep. 729. 

In the following cases the objection was taken in other modes, ail of 
which I shall not, as I intended, critically review in thia opinion. They 
can be explained, or the practice accounted for, by attention to the dis- 
tinctions to which I bave adverted ; the gênerai fact being that technical 
practice bas been quite generally discarded, and nothing has been uni- 
formly substituted. Bell Téléphone Co. v. Pan Electric Téléphone Co., 
ante, 625, where an alleged agent of défendant, being served within the 
district, byt who was in his own right also sued, appeared generally for 
himself alone; filed an affidavit denying the agency, or that the défend- 
ant Company had any office, etc., and the counsel who appeared for 
this alleged agent moved to set aside the service, and it was done. 
No question was made on the point of practice, but it will be observed 
there was no appearance, gênerai ôr spécial, of the défendant at ail, 
and a stranger made the motion. Atkins v. Disintegrating Co., 1 Ben. 
118, S. C. 7 Blatchf. 655, and 18 Wall. 272, was an admiralty case, 
where tbe objection was taken by answer, and held to bave been by 
that fact waived, and yet the point was saved by the stipulation in 
the case. Paine v. Caldwell, 6 N. B. E. 558 ; Tuckerman v. Bigelow, 
21 Law Rep. 208; U. S. v. Ottman, 1 Hughes, 313; Harrison v. 
Roivan, Pet. C. C. 489, (where it was done by a plea which was held 
not to be a waiver, but afterwards the objection was held to bave been 
waived by the formai appearance that had been made aliunde the 
plea ;) S. C. 4 Wash. 202; Winans v. MeKean R. d N. Co., 6 Blatchf. 
215 ; Van Antiverp v. Hulburd, 7 Blatchf. 426, (where the objection 
was taken by plea in abatement to the jurisdiction, substituted at the 
suggestion of the court for a motion to set aside the service, which, un- 
der the English practice, was wrong, and fatal under Jones v. Andrews, 
supra;) C'Ushing v. Laird, 4 Ben. 70, and The Othello, 1 Ben. 43, (both 
in admiralty, where it is said so grave a question sbould not be raised 
by motion, but by plea at the hearing ; but the objections stated would 
be obviated by putting the parties specially appearing to make the 
motion under tbe stipulation required by the English practice;) Pond 
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Y. Vermont V. R. Co., 12 BlatcM. 280; Oher v. Gallaghcr, 93 U. S. 199, 
(where the objection seems to hâve been taken by demurrer, though 
it was not an irregular service, so much as a suggestion that the act 
of congresB should be construed as limiting the jurisdiction to a de- 
fendant residing in the state, for the défendant was in fact "found" 
within the district;) Haie v. Continental Life Ins. Co., 12 Ped. Eep. 
359. McCoy v. Cincinnati, etc., R. Co., 13 Fed. Eep. 3, was a plea 
to the jurisdiction, but Judge Baxter intimated the distinction between 
a question of jurisdiction and one of mère irregularity of the service 
by saying that the objection as argued was "broader" than the plea, 
"which did not deny service of the process, or raise any question of its 
regularity or légal sufiSciency." In Steam Stone, etc., Co. v. Jones, 13 
Fed. Eep. 567, 572, objection to a writ of séquestration was made by 
answer, but it pertained not at ail to the appearance of the party, but 
only to the efQcaey of the writ to secure the decree, like an objection 
to ancillary attaehment. Beach v. Mosgrove, 16 Fed. Eep. 305, was 
a bill of review to set aside a decree pro confessa, based on irregular 
service; and so itwas in Hartley w.Boynton, 17 Fed. Eep. 873. But 
hère it may be remarked that while it is entirely compétent, of course, 
by appeal or bill of review, or such like proceeding, to undo ail that 
bas been done upon irregular service, if no appearance bas been made 
either formally or impliedly by some step that binds the party to an 
appearance, and conséquent waiver of the objection, it is equally com- 
pétent, at that stage of the case, also to make a spécial appearance, 
and move to vacate ail the proceedings and the service; for it is 
wholly immaterial, under the English praotice, at what point in the 
proceedings the motion is made, and that is at every stage the cus- 
tomary way of accomplishing that resuit. This was done in an ad- 
miralty case, in Hardy v. Moore, 4 Fed. Eep. 843. In Sharon v. Hill, 
26 Fed. Eep. 722, there was a plea denying the averment of adverse 
citizenship, and it was clearly a question of jurisdiction, and the case 
is a perfect illustration of the distinction on that subject to which I 
bave ealled attention. So Christmas v. Russell, 14 Wall. 69, is an- 
other illustration of it. 

I had noted a considérable number of cases on the law side of the 
fédéral courts for citation, but shall discard them with the remark 
that many of them show that this objection, under the influence of 
loose practice, is made, even in those courts, by motion to quash the 
service, and not by plea in abatement, sometimes on a showing of 
spécial appearance, but generally that is not shown, and can only be 
implied from the nature of the proceeding. In the code practice 
cases that is almost the uniform way. Both in law and equity cases 
this matter of a formai and preliminary appearance is everywhere 
disused, notwithstanding the rigid and technical enforcement of the 
rule that a gênerai appearance opérâtes as a waiver of the objection 
we are considering, and that it must be taken by a spécial appearance 
for that purpose. But the fact is that appearances are rarely form- 
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allyentered as smc^, notwithstanding our equityrulô 17; the solîcitor 
simply entering his name on the docket, and appearing by whatever 
Btep he may take in pleading, This, of course, is a gênerai appear- 
ance, and waives every mère irregularity, but ne\er avy jurisdictional 
question ; the cases showing that the fédéral courts, and especially 
the suprême court, are the most exacting of ail in regard to thèse two 
rules. If a spécial appearance is desired, it seems to be accomplished 
by some mère statement of counsel that he so appears, or it is left 
to mère implication from the step he takes ; and wherever the f act 
appears that he so limita his appearance, no matter how, no courts 
are more libéral than the fédéral courts — and ail are so — in giving 
effect to that intention, without regard to any teohnical requirement 
of the practice in that behalf. Harkness v. Hyde, 98 D. S. 476. I 
shall merely cite the cases I hâve classified under the gênerai head of 
"Appearance" to establish thèse views ; but it is shown by ail the cases 
more by an exhibition of their disregard of technical forma than by 
any décisions or discussions on the subject. The gênerai resuit ia 
that the party must manifest an intention to appear specially, or he 
will be rigidly held to hâve appeared generally; particularly by tak- 
ing any step that can be taken only by such an appearance ; but the 
courts hâve not been exacting to require the manifestation of the in- 
tention to appear specially in any particular way whatever. In Jones 
V. Andrews, supra, the point whether a motion to dismisa because the 
bill did not show a proper relation of citizenehip of the parties in 
such a way as to exhibit the jurisdictional fact, would be voluntaryor 
gênerai appearance, was reserved; for, being coupled with another 
motion wliich certainly had that effect, it did not need to be decided. 
But in Herndon v. Ridgivay, 17 How. 424, there was both a motion 
to dismiss and a demurrer on the ground that the service of procesa 
was ineffectuai, and the bill was dismissed. There was no showing 
of a spécial appearance in a technical or any way, but doubtless it was 
treated as such. The other cases will not be more particularly no- 
ticed than by citation. Butterworth v. Hill, 114 U. S. 128; S. G. 5 
Sup. et. Eep. 796; Harkness v. Hyde, 98 U. S. 476; O'Hara v. Mac 
Connell, 93 U. S. 150; Maxwell v. Stewart, 22 Wall. 77; Creighton v. 
Kcrr, 20 Wall. 8; Atkins y. Disintegrating Co., 18 Wall. 272; S. G. 7 
Blatchf. 555, and 1 Ben. 118; Eldred y. Bank, 17 Wall. 545; Shel- 
ton V. Tiffin, 6 How. 163; Farrar v. U. S., 3 Pet. 459; Gracie v. 
Palmer, 8 Wheat. 699; Patterson v. U. S. ,2 Wheat. 221; Pollard v. 
Dioight, 4 Craneh, 421; Knox v. Summers, 3 Granch, 496; Furnace 
Co. V. Moline, etc., Works, 18 Fed. Eep. 863 ; Small v. Montgomery, 
17 Fed. Eep. 865; Graham v. Spencer, 14 Fed. Eep. 603; Sweeney 
V. Coffin, 1 Dill. 73; Dorr v. Giîboney, 3 Hughes, 382; Silver Min. 
Co. V. Day, 2 Sawy. 468 ; Virginia, etc., Co. v. U. S., Taney, 418 ; Me- 
Coy V. Lemons, Hemp. 216; Harrison v. liowan, Pet. G. G. 489. 

That thia objection is not one of jurisdiction, but only a personal 
privilège whieh may be waived, is conclusively established by the fol- 
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lowing and ail the cases cited in this opinion ; but to understand them 
the fact must be borne in mind tbat in the fédéral courts there is al- 
ways a further question which may be involved in the considération, 
or confused with it, and which it is always important to separate, 
namely, whether the case be one of fédéral cognizance at ail or not, 
by reason of diversity of citizenship, or the subject-matterof the suit; 
and that is a question of jurisdiction. Ex parte Schollenberger, 96 U. 
S. 369; Ober v. Gallagher, 93 U. S. 199; Çhristmas t. Russell, 14 
Wall. 69; Jones v. Andrews, 10 Wall. 327; Rhode Island v. Mas- 
sachusetts, 12 Pet. 657; Toland v. Sprague, Id. 300; Gracie v. Pal- 
mer, 8 Wheat. 699; Russell v. Clark, 7 Cranch, 69, 99; Pond v. Ver- 
mont V. R. Co., 12 Blatchf. 280; Goodyear v. Ghafee, 3 Blatchf. 268 ; 
Segee v. Thomas, Id. 11; Picquet Y.Swan, 5 Mason, 35; Flanders v. 
^tna Ins. Co., 3 Mason, 158; Kitchen \. Strawbridge, 4 Wash. C. C. 
85 ; Harrison v. Rowan, Pet. C. G. 489. 

The leading case of Toland v. Sprague, 12 Pet. 300, approving Pic- 
quet V. Swan, 6 Mason, 3o, establishes that with us process cannot 
be served outside the district, and be effective, if objection be made; 
and the subséquent décisions abundantly support it. Ex parte Schol- 
lenberger, 96 U. S. 369; Ober y. Gallagher, 93 U. S. 199; Galpin v. 
Page, 18 Wall. 350; Chaffee v. Hayward, 20 How. 208; Herndon v. 
Ridgway, 17 How. 424; Levy v. Fitzpatrick, 15 Pet. 167; Russell v. 
Clark, 7 Cranch, 69, 99 ; Paraons v. Hoivard, 2 Wood.l ; Pacifie R. 
R. V. Missouri Pac. Ry. Ce, 1 McCrary, 647; S. C. 3 Ped. Kep. 772; 
Hyslop V. Hoppock, 5 Ben. 447, 533. 

But, if we are to hâve technical practice in making the objection, 
it must be done, in a fédéral court of equity, in the way I hâve indi- 
cated ; for thatwas the uniform method in the English court of chan- 
cery at the time our equity rules were adopted. There is no doubtof 
this, and, as long as equity rule 90 exists, this practice must be fol- 
lowed, if insisted upon, no matter how much the practice has been 
disregarded by our courts. 

Motion granted. 



MeiiLen and another v. Fobd and others. 

(Circuit Court, W. D. Tennessee. September 18, 1886.) 

1. Evidence— Patiol Evidence— Contracts in Writinq — Ambiguitibs. 

The mère use, in a document, of th«s same wovd to express différent mean- 
ings, does not create such an ambiguity in tlie contract as to let in paroi proof , 
if it appear by the context of the contract itself in which particular sensé the 
parties uaed the disputed word.* 
3. Contract— "Plastering and Stucco Wokk" Includes Lathing. 

Where the spécifications of a building contract contained a gênerai head- 
ing or title called "Plastering, " under which, in subtitles called Deafening, " 

' See note at end of case. 
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"LatMng, " and "Plastering, " the whole title is descrîbed, and a contracter 
nndertook "to do the i)lastering and stucco work" according to the spécifica- 
tions, there is no ambiguity raised by tlie double use of liie word ''Plaster- 
ing, " and it will be construed to mean ail included under the gênerai title, 
and not that alone descrîbed under the subtitle "Plastering;" and this, al- 
though the speciâcations call for wire lathing, and not the ordinary wooden 
slip. 

Attachment Case. 

This case was removed from the state court, where it was in form 
a bill in equity, but in fact a suit at law upon the contract, attaching 
the efifects of a non-resident. By consent the parties did not replead, 
and by stipulation the case was tried by the court without a ]ury. 
The contract involved was a building contract, and the facts are stated 
in the opinion ; but, as it is a construction of the language of the in- 
strument, the whole document is inserted hère, in order to aid in un- 
derstanding the rulings of the court. 

"ExHiBiT A TO Bill. 

"On the thirtieth of April, 1884, a written contract, executed in duplicata, 
was entered into between Pierce & Morgan, (Charles Pierce and Thomas 
Morgan,) of Indianapolis, Indiana, of the one pitrt, and M. J. Ford, of Louis- 
ville, Kentucky, of the second part, which contract between the parties Is still 
a valid and subsisting contract, and wherein it is agreed by the said Pierce & 
Morgan, as complète and original contractors for the érection of the Memphis 
Cotton Exchange at Memphis, Tennessee, to and with the said Ford, that for 
the sum of seven thousand flve hundred dollars to be paid by said Pierce & 
Morgan to said Ford the said Ford undertook and agreed to do and perform, 
as subcontractor, the plastering and stucco work required by the plans and 
speciiications for the said building as prepared by H. Walters, architect of 
Louisville, Kentucky, and in strict conformity therewith, as well as to do 
and furnish ail labor, workmanship, and materials required to do the plaster- 
ing and stucco work necessary in the érection and completion of said build- 
ing; and, as payment therefor, the said contract recites that the said Ford is 
to receive the aforementioned sum, in the following manner, viz.: Kinety 
par cent, of the amount of the value of the work donewill be paid during the 
progress of the work, said value to be based on monthly estimâtes of the 
amount of the work done, and the payments to be made every thirty days; 
und after the work has been completed the balance of the amount of the con- 
tract and extra work will be paid for. It is f urther provided in the said con- 
tract that if, during tlie progress of the said work, or at any other time, 
changes are made in the spécifications and plans either in the quantity or 
quality of the worlc, whereby the amount or cost of said work or plastering 
is increased beyond the sum stipulated, such changes are to be acceded to and 
executed by said Ford without vitiating or violating the said contract, and 
that the value of ail such changes shall be added to said contract price, and 
be paid for by said Pierce & Morgan in the same manner as the original 
amount is agreed to be paid. And the said contract further provides and 
«ontemplates tliat the work thereinbefore set out shall be under the super- 
vision of said Walters, or his assistant, and that he or such assistant shall 
hâve power to accept or refuse to accept any or ail of such work, as is cus- 
tomary when corapared with the requirements of the said plans and spécifi- 
cations already referred to. The aforesaid récitals and premises considered, 
it is agreed by and between said M. J. Ford, of Louisville, Kentucky, of the 
first part, and Hugh and Thomas Mellen, of the second part, that for and in 
considération of one dollar cash in hand paid, the receipt of which is hereby 
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acknowlerlge'l, tlie said party of the first part agrées to atid with said second 
parties that he will allowand permit them to do the said plastering and stucco 
worli on the said Mempliis Cotton Exchange, as set eut in the flrst part of 
this instrument, on the following agreements and conditions; that is to say: 

"(1) The said second parties are to furnish ail labor, workmanship, and 
materials, and to do and complète the work hereinbefore set out, being tlie 
work defined and contemplated by the said plans and spécifications, in a flrst- 
class, workman-like manner, and as rapidly as is consistent with llrst-clasa 
work when the building is ready for them to begin on. 

"(2) Should there at any time be any extra work to be done, as is contem- 
plated by the contract between said Ford and said Pierce & Morgan, as is set 
out in the premises hereof, tlie said Ford reserves to himself the right to do 
any and ail of such extra work, or to permit the second parties hereto to do it, 
but only upon terms to be agreed upon at the time such extra work is ordered. 

"(8) The said work now agreed to be done by said second parties shall be 
done and executed by them aocording to the said plans and spécifications 
naraed, and in strict conformity therewith, under the supervision of said 
Walters. architect, or his assistant, as well as under the supervision of said 
Ford. The said Ford reserves this right to himself, for the reason that he is 
answerable over to said flrm of Pierce & Morgan, his principals. 

" (4) Should said second parties at any time fail or neglect to do or exécute 
said work, or fail, neglect, or refuse to furnish or complète the same accord- 
ing to the said plans and spécifications, they are to forfeit any sum of money 
due, unpaid, or to become due thereon, as is set out in No. 6 hereof; and the 
said Ford is given the right to rescind and annul this contract, and ail rights 
thereunder, at his option, without notice to said second parties, and may then, 
by himself or others, proceed to and complète said work. 

" (5) The said Ford is to pay ail bills incurred by said second parties with 
material-men for or on account of materials, goods, or supplies furnished or 
used in the doing and eompleting of the work herein referred to, whieh pay- 
ments are to be made by him each thirty days, and, when so paid by him, he 
shall be credited therefor on the payments to be made by him to said second 
parties, as is set out in No. 6 hereof; and the wages of the mechanics and 
laborers employed are to be paid by the said Ford also when due. 

"(6) In considération of the prompt and faithful performance of thefore- 
going terms, agreements, and conditions, the said Ford promises and agrées 
to and with the said second parties that he will pay them flve thousand seven 
hundred dollars in the following manner, viz.: Ninety per cent, of this 
amount of the value of the work done will be paid during the progress of the 
work, said value to be based on monthly estimâtes of the amount of work 
done, and the payments to be made every thirty days; and, after the work has 
been completed and accepted by Pierce & Morgan, and Walters, architect, the 
balance of the percentum will be at that time paid. This undertaking on 
the partot said Ford to pay said sum of five thousand seven hundred dollars 
is in no manner a personal undertaking or liability, for it is agreed that said 
second parties are to look to said building and its owners for any sum of 
money due them; but said Ford binds and obligates himself in the first in- 
stance, and then only, to pay said second parties their proper shareof sums of 
money received by him on account of the estimâtes paid for work done, and 
said Ford is bound totliis extentonly. 

"(7) The change of the original spécifications and drawings concerning 
stucco work in the two exchange rooms is to be made by the said second par- 
ties without extra charge. 

"In testimony of ail which, witness our liands, at Louisville, Kentucky, 
this fourteenth day of .Tanuary, 1885. M. J. Fobd. 

"HUQH & ÏHOS. MeLLEN." 

v.28F.no.l2_41 
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Frayser de Scruggs, for plaîntiffa. 
Fînlay é Peiers, for défendants. 

Hammond, J. The reliance of the défendants on the written con- 
tract is well founded. The affaira of men would be unstable beyond 
endurance if, after reducing their agreements to writing, the courts 
permitted them to wrangle over ail the circumstances preceding and 
subséquent to the writing in a struggle for some interprétation, more 
or less favorable to the one side or the other, of words that are elastic 
enough to excite the ingenuity of the parties or their counsel. And 
itmaybe remarked that very fewof the words of ourlanguage, in use 
in the ordinary commercial dealings of men with each other, hâve an 
inflexible meaning, as one may see who will look over any collection 
of adjudicated words and phrases. I bave not feeen able to find the 
word "plastering," as used in building contracta, defined by any court ; 
but in Higgins v. Lee, 16 111. 495, under that gênerai title, was in- 
cluded "lathing," and it was held that plastering, without it, on bare 
walls, was a departure from the contract, and, if done by consent, 
the défendant was entitled to hâve the cost of the lathing deducted ; 
and in IValls v. Bailey, 49 N. Y, 464, in a contract "to do the plaster- 
ing work," there was an agreement to pay the owner for ail laths sup- 
plied by him at the invoice price. Thèse are not adjudications of the 
point we hâve in this case, for there was no dispute about the mean- 
ing of the terms employed; but they serve as illustrations of the fact 
that in other contracts lathing bas been treated as a part of the 
"plastering" or "plastering work," and I thinkit is so commonly un- 
derstood in the parlance of both builders and their oustomers. Just 
aa if one should engage another to paint a picture, it might be gen- 
erally understood, in the absence of any stipulation to the contrary, 
that the painter should furnish the canvas or other foundation for 
the "painting" aa a part of it, — which, in the construction of a statute, 
the porcelain foundation was held to be, in Arthur v. Jacoby, 103 U. 
S. 677, — though no one could possibly infer from a contract to paint 
a honse that the contracter should furnish the walls to be painted, 
any more than such an implication could be raised from a contract to 
plaster it. 

The définitions of the lexicographers do not exclnde the lathing as 
part of the "plastering," though it is plain it ia not necessarily in- 
cluded. "The act of covering walls, ceilings, etc., with plaster," 
Worcest. Dict. "Plaster" is a "composition of lime, sand, and hair 
»r straw, and water, employed in overlaying the interior and exterior 
faces of walls; mortar; stucco; cément." Id. "Lath" is defined to 
be a "thin strip of wood nailed to studs and furring to support plas- 
tering." Id. The définitions in Webster are substantially the same, 
except he defines "plastering" as "the plaster work of a building; a 
covering of plaster." Webst. Dict. "A mixture of lime, hair, and 
land to cover lath-work between timbers or rough walling," etc. 2 
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Encyc. Brit. (9th Ed.) p. 470, tit. "Architecture," sub-tit. "Plaster- 
ing." "The carpenter's work being completed, strong batten laths are 
uailed up, etc., as laths are in England." 4 Encyc. Brit. 454, tit. 
"Building," subtit. "Ceilings." Again : "His materials are laths, lath- 
nails, lime, sand, hair, etc., (Id. subtit. "Plaster-work," p. 504;) and 
"when the lathïng is completed, the work is either laid or pricked up," 
etc., (Id. subtit. "Plasteringon Laths," p. 505.) Finally : "But lath- 
ing and plastering on laths, as practiced in England, is at best a very 
flimsy affair, and greatly requires improvement." etc. This book 
commends the French work, with stronger laths, wider apart, and 
does not seem to know of our American wire lathing, and describes 
the process of "plastering on walls" and "stucco work." Id. 505, 
506. 

From Gwilt's Encyclopedia of Architecture, (page 587, tit. "Plas- 
tering, ") I quote : 

"When a wall ia to be plastered, it is called ' rendering.' In other cases 
the flrst opération, as in ceilmgs, partitions, etc., is lathing, — nailing the 
laths to the Joists, quarters, or battens, [fuil directions for lathing are then 
given.]" Section 2238. 

" After lathing, the next opération is laying, more eommonly called • plas- 
tering.' It is the flrst coat on latlis. * * * On brick-worlc it is also the 
first coat, and is called ' rendering.' " etc. Section 2238. 

From Clough's Contractors' Manual, p. 41, I find the subdivisions 
of "Plaster, Mason's Work," include "Particulars Eelative to Lathing 
and Plastering," "Plastering on Brick-work," "Lath and Plaster," 
"Stucco Eeveils," "Deafening," etc.; and that "plasterer's work to be 
charged by the day" includes "laths par hundred and nails per pound," 
etc. 

From another source I quote : 

"Plastering is applied directly upon walls of brick and mortar, the joints 
of which are left rough, that it may the better adhère; or upon a surface of 
laths, which are flat, narrow strips of wood securely nailed to the joists, raft- 
ers, or studs, parallel to each other, and so close together that but little space 
(usuallyjinch)is leftforthe iiiortartogetbetween them. That which passes 
through spreads and hardens in lumps, which key the rest of the coating to 
the laths." 13 Amer. Encyc, (Ed. 1870) p. 377. 

From Vodge's Architects' and Builders' Companion, p. 259, I find 
"plastering and stucco work," with rules for measuring it, and "lath" 
defined as "a slip of wood used in slating, tiling, and plastering." 
Page 139. And in the constitution, bill of prices, and rules for 
measuring of the "Memphis Plasterers" of 1872, 1 find : "For work- 
manship and material on lathing," — "lathing only including nails;" 
and "for workmanship and material on brick-work." 

The writers speak of the antiquity of the art, the perfection to 
which it had reached, the durable work done by the ancient me- 
chanics, and the infinité variety and purposes to which plastering 
may be applied in architecture, etc. ; and the statute of 1 Jac. c. 
20, forbade the "plaisterers" to exercise the art of painting in Lon- 
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don. Chamb. Encyc; 3 Toml. Law Dict. 115; 5 Jac.Law Dict. 158. 

From thèse définitions, and our common understanding, it is évi- 
dent that the words used are net technical terms of art requiring 
paroi proof to explain them; and, while the word "plastering," like 
most of the words in our language, is susceptible of more than one 
meaning, as I bave shown, when one undertakes, as thèse plaintiffa 
did, to do "the plastering and stucco work required by the plans and 
spécifications for the said building," and "to furnish ail labor, work- 
manship, and materials to do and complète the work hereinbefore 
set out, being the work defined and contemplated by said plans and 
spécifications," etc., and "in a first-class, workman-like manner," and, 
in another place, "to do and furnish ail labor, workmanship, and ma- 
terials required to do the plastering and stucco work necessary in the 
érection and completion of said building," it can scarcelybe doubted 
that, by thèse very terms of their written contract, they agreed to 
furnish whatever lathing was required or was necessary as a part of 
the "plastering work," and that it would be as much a part of the 
"materials" as the lime, sand, hair, or water would be, unless the 
walls were to be constructed to hold the "plastering" without laths. 
If the laths should not be included in the term "plastering," they 
certainly would be in the words "plastering work," for it is plain the 
contract is to be read as if the words were "plastering work" and 
"stucco work," particularly as there is in the "plans and spécifica- 
tions" no separate heading or title for the "stucco work," which is 
S'imply a part of the "plastering" as described by the spécifications 
under the subiitle, not the gênerai title by that name. 

Laying aside, therefore, the "plans and spécifications, and strik- 
ing out of the contract ail référence to them, and it is my opinion 
that the words, used in such a context, would import a stipulation to 
furnish the lathing, as a part of the "labor, workmanship, and mate- 
rials" to do "the plastering and stucco work required in said cotton ex- 
change building," or "necessary in the cotton exchange," or "neces- 
sary in the érection and completion of said building;" in ail of which 
contexts the M'ords "plastering" and "stucco work" are repeated. To 
do the work in a first-class and workman-like manner would require 
lathing, unless an inspection or description of the building should 
disclose to the plasterer that the walls were already lathed or other- 
wise prepared to hold the plastering. There is, in a légal sensé, no 
Buch ambiguity as requires paroi évidence to explain the words used, 
either "latent or patent" or "positive, relative, or mixed." Barri/ v. 
Coombe, 1 Pet. 640, 652; Moran v. Prather, 23 Wall. 492, 502; 2 
Pars. Cont. (7th Ed.) 557, and note. We should look carefully to 
the substance of this agreement,- as contradistinguished from its mère 
form, in order that we may give it a fair and just construction, and 
ascertain the substantial intent of the parties, which is the funda- 
mental rule in the construction of ail agreements. Chesapeake é 
Ohio Canal Co. v. Hill, 15 Wall. 94. And it may be said of the paroi 
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proof in tliia case, in view of the language actually nsed, as was said 
in Brawley v. U. S., 96 U. S. 168: 

"Ail this is irrelevaiit niatter. The written contract merged ail previoua 
negotiations, and is presumed, in law, to express the final understanding of 
the parties. If the contract did net express the true agreement, it was the 
elaimant's folly to hâve signed it. The court cannot be governed by any 
sueh outside considérations." 

From the almost innumerable analogies to be found in the cases 
on this subject I sélect a few only to show the scope of the rule of 
construction as I hâve endeavored to apply it hère. In Shipman v. 
District of Columbia, 18 Gt. Cl. 291, 332, a contract to construct "a 
•wall" at five dollars per cubic yard was held to include excavations 
for the foundation. In Stuart v. Cambridge, 125 Mass. 102, the 
contract required excavations 14 inches, and "deeper if necessary to 
guaranty a firm and solid foundation," and it was held that the con- 
tracter mnst drive piles, if necessary, for "a firm and solid founda- 
tion." And in Williams v. Fitzmaurice, 3 Hurl. & N. 84:4, one con- 
tracted to do ail the work specified under the heading "Carpenter and 
Joiner," and to complète the house by a given time, and to furnish 
the màterials, etc. The "flooring" was not specified, and it was held 
to be included, for the common-sense reason that a house could not 
be completed without flooring. So, hère, "plastering work" for the 
walls of a building would not be completed, "in a first-class and 
workman-li.ke manner," without lathing; and where the plasterer 
agrées to furnish "ail labor, workmanship, and màterials to do and 
complète the plastering and stucco work, " it is to be generally in- 
ferred that the necessary lathing to hold the plastering together is an 
essential part of the work, and, like the hair, which serves a similar 
purpose, and no other, in plastering, must be furnished as a part of 
the "màterials" which go to make up a surface of plastering. One 
of the plaintiffs admits this construction when he testifies, as do other 
witnesses, that the common wood lath would be included in such a 
bargain, but not the wire lath mentioned in thèse spécifications, which 
will be referred to hereafter. 

But the plaintiffs' case would not be fairly treated were we to stop 
hère, conclusive as thèse considérations hâve seemed to me, and in- 
exorably as they demand a judgment for the défendant ; for, if the 
plaintiffs' testimony be true, they hâve been cunningly overreached 
by the défendant, with a resuit that he who did the work has done it 
at a partial loss or insignificant gain, while he who furnished tbe "re- 
sponsibility" — and he did not furnish the money, as argued, for that 
came from the cotton exchange — has reaped an enormous and uncon- 
Bcionable profit ; or else both parties hâve made a mistake in under- 
standing and dealing with each other, with precisely the same resuit, 
for that resuit is one of the fixed lacis of this case. In either of 
which events, however, I may say now that their remedy is not by a 
suit upon this contract in writing, and a recovery npon another. which 
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they woiild prove by paroi, in violation of wholcsome rnles of endence, 
but by a bill to reform the contract and correct the mistake or set 
aside the fraud, if there bas been one. But if the plaintiffs' testi- 
mony bô not true, and that of the défendant established, then they 
bave made a foolish and hard bargain, against whicb no court should 
give any relief, for they are not in any sensé imbéciles. 

The Confederate Note Case, 19 Wall. 548, 557, and others eimilar 
to it, show that the rule of ambiguity which lets in paroi proof may 
be invoked by extrinsio circumstances, and as to terms which bave as 
fixed a meaning as our word "dollars ;" but they alsosbow how extraor- 
dinary thèse circumstances must be. The plaintiffs' case does not, 
I think, fall within it, and the argument already suggested, for an ad- 
hérence to the wise rule against paroi testimony to vary written con- 
tracts, against a careless application of the exception growing out of 
"ambiguities," and in favor of a careful resort to the privilège of look- 
ing to the "surrounding circumstances," remains unshaken if we turn 
to the proof adduced in this case. Indeed, the conflict of oath against 
oath of interested witnesses, the destructive influence of the ex post 
facto developments, with their suggestive temptations to repair losses 
or retain unexpected profits, admonish a court to look well to the 
préservation of the gênerai rule. 

It must be remembered that proof that there was in fact a différ- 
ent contract does not bring the case within the exception ; for, if so, 
there could be no gênerai rule, — there would be no use in writing out 
contractB, — and every case would be a struggle overthe whole ground 
of negotiation, agreement, and exécution, in the light, not "of sur- 
rounding circumstances," but of those which subsequently develop 
thernselves as well. Maryland v. Railroad Co., 22 Wall. 105, 113. 

What bas been already said about the terms used to express the 
agreement gathers the strength of a conviction of absolute truth when 
we tumto the "plans and spécifications," somewhat discorded there, 
and see that "lathing" is conspicuously provided for under the head 
of "Plastering." It can make no différence that it is wire lathing, in 
this matter of construing the contract, for there it appears before the 
contracting parties as a part and parcel of their written contract, It 
is a most important considération for them in their bargainings with 
each other, for it is oostly; but, in construing what they bave writ- 
ten to express the agreement reached by the negotiations, the charac- 
ter and cost of the lathing are immaterial, unless we are to abrogate 
the rule of law for the interprétations of written instruments. The 
plaintiffs agrée that they were to do the "deafening, " which is another 
Bubheading under the gênerai title "Plastering," — no more conspicu- 
ous in the spécifications than that of "Lathing," except that it imme- 
diately précèdes it, and there can be no more reason for including 
one in the terms of contract as "plastering and stucco work" than 
the other. This could not be denied, and there would be no question 
about it but for the fact that in the spécifications, under the same 
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gênerai litle of "Plastering," there is alao a subheading of the eama 
title, "Plastering," thus: 

"PLASTEEINÔ." 

" Deafenînff, " (descr'ihingït.) 
"Lathing," (describing it.) 
"Plastering," (describing it.) 

Thifc method of division and subdivision is used ail through the 
spécifications as to ail branches of the work, and everytbing is very 
plain and compréhensible. The plaintiflfs undertake to prove that 
they were only to do the work under this sultitle, "Plastering," and 
the "deafening," and that the défendant was left to do the wire lath- 
ing, The défendant undertakes to prove that the plaintiffs were to 
do ail that he was himself to do under the contract with Pierce & 
Morgan, which included ail under the gênerai title "Plastering;" and 
that especially was the wire lathing talked about and provided for in 
their negotiations. I shall not détail the proof, but it is sufficient to 
say that both parties struggle around this issue to prove every oor- 
roborating circumstance on either side, and to explain any fact that 
seems damaging to either party, with an ingenuity of swearing and 
argument that serves to demonstrate the value of the rule, and the 
necessity of adhering to the written words of the contract, in the light 
of the then existing facts, and not subséquent developments of act- 
aal results. 

And it is wonderful how the peeuliarities of this contract hâve de- 
prived the court of many of the usual tests for resolving such a con- 
flict of évidence. Take, for example, the rule of practical construc- 
tion by the parties. Ordinarily the circumstance that Ford in fact 
contracted for the wire lathing, employed one Burke to put it on, etc., 
— indeed, did exactly just what the Mellens say he was to do, — 
wonld be conolusive. But in the same way he made contracts for 
lime, sand, etc., though the Mellens swear this was an interférence 
against which they protested at the time. On the other hand, the 
Mellens actually paid Burke for bis work with the lathing out of 
money sent them by Ford, in compliance with the contract, j'ust as 
he paid for lime, sand, labor, etc., but this, they say, was for Ford's 
convenience. The correspondance or other written évidence pro- 
duced is equally inconclusive, and important letters and memoranda 
on either side are wanting, having been mislaid or lost. The plaintiffs 
swear that originally it was agreed or contemplated that they should 
do ail the "plastering," including the lathing, at $7,200, an amount 
greater than that of this written contract, — sufficiently large to cover 
it, — but that that negotiation fell through because Pierce & Morgan 
would not release Ford, which was a conditiqn between the Mellens 
and Ford. Ford agrées substantially to this, except that he gives 
other reasons also, and says the price was $6,200, and that for the 
very reason that Pierce & Morgan insisted on holding him to his re- 
Bponsibility to them he refused the proposed terms, and insisted on 
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the agreement which is contained in this writing we hâve before us. 

The wire lathing actually cost about $1,600, as we now know, but at 
the time of the contract neither party knew what it would cost, and dif- 
fered about it. Ford was to do ail the work for $7,500, and the plain- 
tifïs, according to defendant's contention, for $5,700, leaving Ford a 
profit of $1,800 ; whereas, if the plaintiffs' contention be true, and 
Ford pays for the lathing, the latter's profit would be only $'200. 
That which he did was to pay for the work as it progressed, on the 
same ternis as he was paid by Pierce & Morgan, and be "responsi- 
ble" to thein according to bis contract. The work coat the Mellens, 
exclusive of the lathing, $4,425, not including the labor of themselves, 
worth $4 per day each. Deducting the $350 allowed for the abandon- 
ment of the deafening, and diacarding ail minor disputes as to proper 
statement of the account, by which it is sought to show, on the one 
hand, that the contract was in fact profitable, and, on the other, that 
the losses were greater, and we hâve, on the above basis, an actual 
profit for the Mellens of $925, from which, if we dednct the value of 
their own labor, it leaves them no profit worth mentioning; or, to put 
it another way, they got only $925 for their own labor and as profits 
on the contract, which was inadéquate, they say. Make them pay 
for the lathing, and the Mellens lose $675 and their own labor, which, 
the argument is, they never would hâve contracted to do. Certainly 
not in the light of subséquent events, but possibly they did not know 
as much when they made the contract. 

Ford seeks to prove, on the contrary, that the Mellens were un- 
skillful and improvident in their management of détails, and by their 
own folly paid more for the work than they should, and that they 
could hâve made money by proper management. He states the act- 
ual cost, including the lathing, at $4,972.28, leaving the Mellens a 
net profit of $276, exclusive of their labor. 

We are asked, by the light of this kind of proof, to say which of 
them probably tells the truth as to the real agreement, and to con- 
strue the written words by the probabilities arising ont of such évi- 
dence. But it is apparent that to do this would be to subvert the 
Sound foundation of the rule which prohibits the resort to paroi tes- 
timony to vary the plain terms of the written instrument, and to go 
beyond the "surrounding circumstances" at the time the contract was 
made. It is not to the circumstances existing at the time the work 
was finished, but those at the time it was commenced, to which we 
may look in construing the contract. We are not to go over the whole 
field, and say what thèse parties agreed to in fact, but only to say 
what is meant by the plain English words they hâve used to express 
for themselves their agceement. It is not the belief of either party as 
to what he was agreeing to which controls us, but the oommon under- 
standing of the words used by both. Bank v. Kennedy, 17 Wall. 1 9, 28. 

Beturning, then, to the contract, I need not repeat the considéra- 
tions which lead me to say that, by the plain terms of this instru- 
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ment, the plaintiffs agreed to do ail the work under the gênerai title 
of "Plastering," and not the spécial portion described under the sub- 
title "Plastering." If it be conceded that the use of the same word 
for both the gênerai and the subtitle créâtes an "ambiguity," it is 
equally true "that, although the ambiguity is suggested on the face 
of the instrument, the face of the instrument also suggests the mé- 
dium by which the ambiguity may be removed." Barry v. Coombe, 
supra. The considérations already mentioned BnfBciently remove it 
in this case, but there are others, heretofore discardod, which make 
ît more conclusive. We laid aside the "spécifications" in construing 
the contract, because only in the spécifications does the "ambiguity" 
appear, and sought to show what the parties mnst hâve meant by the 
language employed. But they are a part of the writing, and when 
inserted in it, and the then entire document is carefully observed, 
this supposed ambiguity at once disappears. And hère, again, in 
favor of the plaintiffs, I lay aside the Pierce & Morgan contract, so 
f uUy recited in that of Ford and the Mellens, and take the latter only 
and the spécifications. Thèse spécifications start eut by saying, 
"Bids for the work will be received in the foUowing manner," and 
then they subdivide the biddings into eight branches : the first being 
for "the entire works complète," others for "carpenters' work," "brick- 
work," etc., and No. 5 "plastering." Surely, with that before him, 
Mellen must hâve known that the word referred to the gênerai and 
not the subtitle by that name. Again, under the "General Condi- 
tions" it is written that "the contractor is to * * * furnish ail 
transportation, labor, materials, apparatus, scaffolding, and utensils 
needful," etc., "according to the spécification." This invited any 
bidder, under the gênerai head of "Plastering," — and no bidding was 
offered under the subtitle, — to "lathing" as a part of the needful ma- 
terials, labor, etc., for the "plastering." 

Next, the spécifications use the imperative mood in giving direc- 
tions for the work, and each subject-matter is contained in separate 
paragraphs, and, when we corne to the gênerai title "Plastering," we 
find the contractor bidding for that — and no offer is made for bids of 
any other "plastering" — is directed under a subtitle to "deafen the 
first story," etc.; under another, "to lath ail brick walls," etc.; and 
under another, "to plaster the walls," etc. ; and, under this last sub- 
title, called "Plastering," language is used in describing the work 
which shows, I think, to any one who is a plasterer, or to any one 
who will only read the descriptions of plastering which I bave cited 
from the books describing that trade, that it could not be doue on this 
building without the lathing being done by the plasterer. The wbole 
spécification shows this; but especially is the bidder's attention di- 
rected to "put up stucco," etc. ; "the pilasters," etc., "to be exeouted," 
etc.; "blackboardstobe,"etc.; and, finally, to "&\\ lathing and plaster- 
ing, to extend, in ail cases, clear down to the floor, etc. 

One cannot read the spécifications as an entirety, and resist the 
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conclusion tliat any contract agreeing "lo do the plastering and stucco 
work" accorr'ing to them would include the wire lathing, unless it 
were espeeially excepted. We cannot write tbat exception in ihis 
contract, upon paroi proof tliat it was intended to be so written. 
Nothing less than a bill to reform the contract could accomplish that. 
I concède the force of the argument that Mellen was not a bidder 
under thèse spécifications, but only a subeontractor under him who 
did bid, and that, so contracting, he might undértake to do any por- 
tion of the work under the gênerai head of "Plastering," and that he 
might hâve contracted to do only the subtitle; but that is not the 
question, for, if that was his agreement, he should hâve used apt lan- 
guage to express it, and our only function hère and now is to say 
what is meant by the words "plastering and stucco work according 
to the plans and spécifications." 

If, however, we turn to Ford's contract with Pierce & Morgan, so 
fuUy recited in the Mellen contract, we find that Mellen agreed to do 
the work, not as an independent contracter at ail, like Ford, but as 
one employed by Ford, and the languageof his own contract is adapted 
to that circumstance, and is peculiar: "For and in considération of 
one dollar cash in hand paid * • • the said party of the first 
part agrées to and with said second parties that he will allow and 
permit them to do the said plastering and stucco work in said Mem- 
phis Cotton Exchange, as set out in the first part of this instrument, 
on the foUowing agreements and condition." Now, the "as eet out," 
etc., refers to the récital almost Verbatim of Ford's contract with 
Pierce & Morgan, and it is plain that the Mellens, by thèse words, 
agrée to do ail that by that contract Ford was to do, and it is agreed 
that Ford was bound to do the lathing as a part of the "plastering 
and stucco work." It is true, Ford's contract with Pierce & Morgan 
is no more definite than this with the Mellens, and points to the wire 
lathing no more distinctly; indeed, one is a parrot-like répétition of 
the other, and neither use the words of the spécifications, for the 
words "plastering and stucco work" do not occur therein. Ford's 
contract gets them, no doubt, from a subdivision, so styled, in a build- 
er's and contractor's manual alreàdy cited in this opinion, and in use 
in LouÏBville, Kentucky, as I am informed by the owner of the book. 

It is ingeniously argued that Ford's agreement with Pierce & 
Morgan cannot define ambiguous terms for the Mellens; that we 
must interpret the identical words used in both contracts as Ford 
and the Mellens understood them, and not as Ford and Pierce & 
Morgan used them. This is so, no doubt ; but it remains that Ford 
ehows, by the Pierce & Morgan contract, how he understood them, 
and it is likely he used them in the same way in the Mellen contract; 
ând, as to the Mellens, when they agreed, by identical description, 
to do ail that Ford had agreed to do, the inference is that they agrée 
to it as Ford understood it, — certainly, as he ought to hâve under- 
etOod it. They may not hâve intended to do that, — may bave been 
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overreached by Ford and his lawyer who drew the contract ; but, I 
repeat, we bave nothing to do witfc that, — we only interprefc the words 
tliey used by the instrument they signed, and they oannot évade the 
force of thèse potential words by showing that the term "plastering" 
may bave two meanings, both of whioh bave been pointed eut in this 
contract, and employed by the spécifications. V bas been used in 
both ways hère by the draughtsman of the spécifications, but cnly in 
one by Eord and the Mellens in their contract. The fact that parties 
use the same word in a contract to express différent meanings does 
not necessarily make the contract ambiguous. 
Judgment for défendant. 

NOTE. 

Pakol Evidence to Explain a Weittbn Iksieument. An nnambiguous contract 
cannot be interpreted by évidence as to the understanding of the parties. Brewster v. 
Potruff, (Mich.) 20 N. W. Eep. 823 ; Eggert v. White, (lowa,) 13 N. W .Eep. 426; Jolin- 
son V. Cranage, (Mich.) 7 N. W. Rep. 188 ; Van Evera v. Davis, (lowa,) 2 N; W. Eep. 609, 
512 ; Donohoe v. Mariposa L. & M, Co., (Cal.) 5 Pac. Rep. 495. 

Paroi évidence is admissible to explain the raeaning attaohed to expressions nsed, 
when their ineaning is doubtful, Rhodes v. Cleveland E. M. Co., 17 Êed. Eep. 426; 
Jaqua v. Witham & A. Co., (lud.) 7 N. E. Rep. 314; Barton v. Anderson, (Ind.) 4 N. E. 
Eep. 420; or to explain an interpolation, Jenkinson v. Monroe, (Mich.) 28 N. W. Eep. 
663 ; Rush v. Carpenter, (lowa,) 6 N. W. Rep. 172 ; to explain a description in a deed 
or will, or to identify tlie land described, Cliainbers v. Watson, (lowa,) 14 N. W. Eep. 
,336 ; Crooks v. Whitford, (Mich.) 11 N. W. Rep. 159 ; Whitney v. Eobertson, (Wis.) 10 
N.W. Rep. 512; Messer v. Oestreich, Id. 6; Patch v. White, 6Sup. Ct. Rep. 617; Thor- 
nell V. City of Brockton, (Mass.) 6 N. E. Eep. 74; Whitnian v. Morey, (N. H.) 2 Atl. 
Eep. 899; Blair v. Bruns, (Colo.) 8 Pac. Rep. 569; Armijo v. New Mexico Town Co., 
(N. M.) 5 Pac. Eep. 709 ; or to show which of two persons of the same name is intended 
as the grantee in a deed, Begg v. Begg, (Wis.) 14 N. W. Rep. 602; or the beneficiary in 
a wiU, Webster v. Morris, (Wis.) 28 N. W. Rep. 353; but not to explain a patent am- 
biguity in a deed, Brandon v. Leddy, (Cal.) 7 Pac. Eep. 33. 

Bee, also, Beason v. Kurz, (Wis.) 29 N. W. Eep. 230. 



Ex parte W. T. Levi. 

Ex parte W. H. Levi. 

{District Court, W. D. South Oaroiina. September 15, 1886.) 

WrnfEss— Privilèges — Akbest. 

Witnesses in attendance on court are not privlleged from arrest when. 
charged with an indictable offense. 

Ma;, Shuman é Nix, for the motion. 
Mr. Youmam, Dist. Atty., contra. 

SiMONTON, J. Thèse two cases dépend on the same state of facts. 
W. T. Levi and W. H. Levi were witnesses under bond to testify 
before the grand jury at this term of the court. They are résidents 
of North Carolina. Having given their testimony before the grand 
jury, they were discharged from further attendance on the court, and 
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on the same day each of them was arrested on a warrant cbarging 
them with perjury in the évidence before the grand jury, issiied by 
Mr. Heyward, a eommissioner of this court. Failing to give bond, 
they are hère in the Greeaville jail. 

Thèse applications are based on affidavits stating thèse facts. The 
prisoners claim that their arrest was not légal, and that they are en- 
titled to a discharge. As no question is made as to the truth of the 
facts stated, and the question in the case is made fairly, I do not 
propose to discuss the form in which the matter cornes up. 

The discharge is claimed on the ground that thèse prisoners were 
in actual attendance on court under process as witnesses, and that 
they are privileged from arrest, coming to, remaining at, and return- 
ing from the place at which the court ia sitting. The counsel who 
presented the case of thèse prisoners admits that their immunity 
from arrest does not extend to charges of treason, felony, and breach 
of the peace; but he insists that, inasmuch as perjury, under the 
statntes of the United States, is not a felony, they are entitled to the 
privilège under the charge of perjury. 

There can be no question that a witness, as well in a eriminal as 
in a civil case, is protected from arrest under civil process, going to, 
remaining at, and returning from the court where he has been sum- 
naoned to appear and testify. Greenl. Ev. §§ 316, 317 ; Vincent v. 
Watson, 1 Bich. 194; Sadler v. Ray, 5 Eich. 523; Jones v. Knauss, 
31 N. J. Eq. 211, and note by reporter collating cases; Larned v. 
Griffin, 12 Fed. Eep. 593. 

Does the same exemption exist from an arrest on a eriminal charge ? 
The care and research of the learned counsel in this case, both for 
the prisoners and for the United States, hâve been able to find very 
many cases in which this privilège had been discussed and illustrated 
in arrests under civil process. Not one case has been found — and I 
think that I can now safely say can be found — in the décisions of 
the suprême court of the United States or of South Carolina in which 
the privilège has been claimed under an arrest on a eriminal charge. 
No case has been cited from any state of the Union. We are left to 
a décision of the question upon other sources of authority. 

In South Carolina, under section 2071 of the General Statutes, ail 
witnesses are exempted from service of ail process, going to and re- 
maining at and returning from court to which they hâve been sub- 
pœnaed or bound, except upon eriminal charges of treason, felony, or 
breach of the peace. Assuming, for the purposes of this décision, 
without expressly so holding, that the statute of South Carolina cornes 
within the provisions of section 721 of the Eevised Statutes of the 
United States, and therefore is binding on this court, we inquire what 
is meant by the words "treason, felony, and breach of the peace ?" 

In Bishop on Criminal Procédure (section 207} thèse words are 
held to include ail indictable offenses. The authority quoted is Raw- 
lins V. Ellis, 16 Mees. & W. 172. In that case a person was ar- 
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rested on Sunday upon the charge of a criminal conspiraey. The 
Sunday act made void ail arrests on Sunday, (2 Car. II. c, 7,) ex- 
cept for treason, felony, or breach of the peace. It was contended 
that the offense charged was neither treason nor felony, nor was it 
breach of the peace. The court held that ail indictable offenses 
■were included under the term "breach of the peace." So Lord Hale 
held that every offense against a statute should be laid contra pacem, 
(Bisb. Crim. Proc. §'648 ;) and in 1 Atk. 157, an arrest for contempt 
was permitted on Sunday as a constructive breach of the peace. 

The motion is refused. 

In the future, when an application of this character is heard, no- 
tice of the motion and copies of the af&davit must be served upon the 
commissioner making the arrest, and upon the district attorney. 



Ex parte Bbown. 
(District Court, iV. I). New Torlc. October 1, 1886.) 

1. Extradition— Habbas Corpus — Prbsumption m Favor dp Act of the Ex- 

BCIJTIVB. 

Although the courts hâve power, on habeas corpus, to review the décisions 
of the executive authority in extradition proceedings, they will not overrule 
such décisions unless they are clearly satisfied that an error has been com- 
mitted. 

2. Same— Concurrent Jurisdiction op Statb akd Fédéral Courts. 

The fédéral and state courts hâve concurrent jurisdiction in extradition 
proceedings. 

3. Same — Arrest Eppectbd bt Strataoem. 

A fugitive from justice charged with crime will not be released, on habeas 
corpus, because he was induced by a stratagem to corne within territory 
where he could be properly arrested, provided the stratagem usfed was not it- 
self an infraction of law. 

4. Same— Fugitives phom Justice. 

A fugitive from justice is one who having, within a state, committed that 
which by its laws constitutes a crime, leaves its jurisdiction when it is sought 
to subject him to its criminal process to answer for his offense, and is found 
in the jurisdiction of another state. It is not necessary that he should hâve 
left af ter indictment found, or for the purpose ôf avoiding a prosecution an- 
ticipated or begun. 

On Habeas Corpus. 

John E. Pound, for petitioner. 

J. R. Thompson, for the State of Pennsylvania. 

CoxE, J. The petitioner was, in February, 1886, indicted in Erie 
county, Pennsylvania, for perjury alleged to hâve been committed 
in that county in May, 1885. In August, 1885, he left his home in 
Pennsylvania, and went to Brantford, in the province of Ontario. 
On the twenty-fourth of July, 1886, he was induced by the false 
statements of parties employed by those interested in his conviction 
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to corne into the state of New York. No force or violence was used, 
but he was informed and believed that Youngstown, New York, was 
in the dominion of Canada. On arriving at Youngstown he was 
immediately arrested. A réquisition for his surrender was made by 
the governor of Pennsylvania upon the governor of this state, who 
issued a warrant for his delivery to the agent of the former state. 
The prisoner thereupon applied for a revocation of the warrant. A 
rehearing was granted, additional évidence was taken, and a fall 
opportunity accorded counsel for the présentation of their views. 
After a careful considération of ail the issues involved the governor 
decided not to revoke the warrant previously issued. The petitioner 
now asks for a discharge, insisting that he is not a fugitive from 
justice, his présence hère having been obtained by fraud. The sheriff 
makes return that he holds the petitioner by virtue of the warrant 
referred to. The case, as presented to the court, is in the same 
situation as when considered by the governor. No material faot has 
been added; no new proposition of law is advanced. 

That the court has jurisdiction is beyond ail doubt. In re Doo 
Woon, 18 Fed. Eep. 898; Ex parte Morgan, 20 Fed. Eep. 298; Ex 
parte Smith, 3 McLean, 121; Ex pnrte McKean, 3 Hughes, 23. 

It was insisted in Re Robb, 19 Fed. Eep. 26, that the fédéral courts 
bave exclusive jurisdiction in extradition proceedings; but this view 
was overruled by the suprême court in Robb v. ConnoUy, 111 U. S. 
624, S. G. 4 Sup. et. Rep. 544, where it was decided that jurisdiction 
is concurrent with the courts of the states. The décisions are by no 
means unanimous as to the power of the court, in thèse cases, to re- 
view upon habeas corpus, and overrule the décisions of the executive 
autbority; and the question bas not, so far as I am able to ascertain, 
been decided by the suprême court. 

In Ex parte Reggel, 114 U. S. 642, S. C. 5 Sup. Ct. Eep. 1148, 
the court held that the action of the governor, even though supported 
by slight évidence, was prima facie conclusive, and proof was required 
to overcome it. In Roberts v. Reilly, 116 U. S. 80, 95, S. C. 6 Sup. Ct. 
Eep. 291, it was held that the détermination in the warrant that the 
party is a fugitive from justice must be regarded as sufficient until the 
presumption in its favor is overcome by contrary proof. In Leary's 
Case, 10 Ben. 197, the warrant of the executive was held conclusive 
in some particulars, and, after an elaborate examination of the au- 
thorities, it was strongly intimated that it would be so held for ail pur- 
poses whenever a case should be presented rendering such a décision 
necessary. See, also, Kentucky v, Dennison, 24 How. 66; State v. 
Biizinè, 4 Har. 572. 

Assuming the power of the court to reverse the décision of the gov- 
ernor, there can be little doubt as tothe impropriety of such a course; 
especially where it appears that he unquestionably had jurisdiction, 
ând reabbed a conclusion only upon mature délibération, and after a 
héaring had been accorded to ail parties interested. The court should 
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be clearly satisfied that an error bas been committed before setting 
aside the solemn act of the high officiai upon whom the exécution et 
thèse important duties is devolved by law. I baye, however, as re- 
quested at the argument, examined the questions presented as fully 
as opportunity will permit, and see no reason to differ with the gov- 
ernor in the conclusions reached by him. It was clearly his duty to 
grant the extradition when it appeared that the petitioner was a fu- 
gitive from justice, and the demand by the executive authority of 
Pennsylvania was supported by an indictment, duly authenticated, 
charging the petitioner with having committed perjury in that state. 
Ex parte Reggel, supra. 

No question is raised as to the sufficiency of the indictment, or of 
any of the papers upon which the governor acted. It is admitted 
that the petitioner was in the state of Pennsylvania at the time 
charged in the indictment; that he was a witness at the trial when 
the perjury is alleged to bave been committed ; and that thereaf ter 
he removed to Canada, where he remained until he was induced to 
come into this state. 

In Roberts v. Reilly, supra, 97, the suprême court thus interpréta 
the law : 

"To be a fugitive from justice, in the sensé of the act of congress regulat- 
ing the snbject under considération, it is ftot necessary that the party çharged 
should hâve left the state in which thé crime is alleged to liave been com- 
mitted, after an indictment found, or for the purpose of avoiding a prosecu- 
tion anticipated or begun; but simply that having, within a state, committed 
that which by its laws constitutes a crime, when he is sought to be subjected 
to its criminal process to answer for his offense he has left its jurisdictlon, 
and is found within the territory of another." 

Thus defined, there can be no doubt that the petitioner was a 
fugitive from justice within the meaning of the law. 

The question remains, was the duty of the executive to deliver np 
the petitioner at ail affeeted by the fact that he was induced by the 
trickery and fraud of private parties to come within this jurisdiction ? 
I am entirely clear that jit was not. The contention that a party 
charged with crime is entitled to be released on habeas corpus, be- 
cause, by a stratagem, — which, though morally reprehensible, is not 
criminal, in a légal sensé, — be is induced to come within territory 
where he may be properly arrested, ia not supported by a single au- 
thority. 

The case of Hadden v, People, 25 N. Y. 373, falls far short of sus- 
taining the proposition that the petitioner was brought hère by the 
commission of a crime équivalent to kidnaping. In that case Wallace 
was overcome and stupefied by drink; his reason was dethroned; he 
was no longer a free agent. In this condition he was carried aboard 
a vessel about to départ for a foreign port. Hère there was a false 
statement, but nothing more, — no physical restraint was used, no 
drugs were administered. The petitioner himself rowed the beat 
that conveyed him across the river. 
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The criminal law, administered, as it is, for the protection of tbe 
whole people, does not take cognizance of the means by ■which al- 
leged offenders are apprehended, so long as no act is done which in 
itself is an infraction of the law. But tbe whole subject is so care- 
fully considered and reviewed in the opinion filed by the governor, and 
the reasons for his action are so clearly stated, that further comment 
is unnecéssary. 

The writ should be dismissed, and the prisoner remanded. 



HUBEL V. DiCK.* 

(Circuii Court, 8. D. New York. September 6, 1886.) 

1. Patents fok Intentions— Reissue. 

It is compétent for a patentée to reissue and omît a claîm which îs too 
broad, or to restate the claim, coupled with such restrictions as will bring it 
within the limits of his original invention. 

2. Samb^Nbw Claim. 

It is not compétent for a patentée by reissue, after flve years, to insert a 
claim for an invention which had never been the subject-matter of the orig- 
inal daims. 

Frédéric H. Betts, for the motion. 
Joaiah P. Fitch, against the motion. 

SHifMAN, J. This is a pétition for the rehearing of the above-en- 
titled cause. The court held that the sixth claim of the second reis- 
sue was void upon the ground that it was for a new oombination, 
which, although it might bave been applied for in the first reissue, 
was not applied for until after the lapse of five years from the date of 
that reissue; and that, although it was said to be a limitation or nar- 
rowing of the corresponding claim of the first reissue, it was really an 
enlargement of that patent, because it described and claimed a différ- 
ent and independent invention. Hubel v. Dick, 28 Fed. Eep. 132. 

The plaintiff now shows that the file-wrapper of the second reissue 
makes it apparent, and that.eonfessedly the fact was, that the sixth 
claim of the first reissue was declared void, upon the trial before Judge 
Wallaoe, because a mould-plate and a séries of capsule moulds, se- 
cured thereto at regular intervais, had been antieipated. The file- 
wrapper was in évidence, but, having been ofFered after the testimony 
was printed, neither the fact that it was in évidence, nor the paper 
itself, was in the printed record; and the record, as printed, did not 
show why the sixth claim of the first reissue had been held to be void. 

The plaintifiF says that Hubel ignorantly supposed himself to hâve 

•Edited by Charles C. Linthioum, Esq., of the Chicago bar. 
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been the first inventer of the combination described in that claim, 
but ascertained bis mistake upon the trial, and applied for and ob- 
tained a reissue, because, throngh inadvertence and mistake, he had 
claimed a broader invention than he was entitled to daim as new; 
that the new sixth claim confines bis invention to its proper limita ; 
and that the mistake of having claimed more than was new can be 
corrected at any time. Wooster v. Thomson, 114 U. S. 104; S. C. 5 
Sup. et. Eep. 788. This statement puts the question in a sorae- 
what new and différent light, but the controUing facts remain as they 
were before. It is now true that the sixth claim of the first reissue 
was held to be void because a mould-plate, with a séries of capsule 
moulds thereon at regular intervais, was old ; and that, for the pur- 
pose of having a patent for the invention of which he was the first 
inventor, Hubel obtained his new sixth claim. It is also true that 
the new claim is not simply a modification and limitation of the old 
claim, but is for a différent and independent invention, and describes 
a very important, if not the essential, part of the machine, which had 
not been included in the claims of the original patent, or of the first 
reissue. The original sixth claim was, on its face, for the combina- 
tion of plate, and moulds secured thereto at regular intervais; and I 
think it proper to include in the combination the frame also. 
Whether with or without the frame, it did not become an especially 
important part of the automatic cutting machine until the knives, 
■with their appurtenant mechanism so related to the moulds, and to 
rotating mechanism of some sort, that they would eut the capsules 
upon the moulds, were added to the combination. The new sixth 
claim, which undoubtedly describes the most important part of Hu- 
bel's invention, includes also tbis séries of cutting knives. 

It was compétent for Hubel to reissue and omit the claim which 
was too broad, or, if that course was practicable, to restate the 
claim, coupled with such restrictions as to bring it within the limits 
of his own original invention; but it was not compétent for him to 
go further, and, besides omitting the claim, to insert one for a différ- 
ent and independent invention, and one which, so far as the claims 
are concerned, had never been the subject-matter of either original or 
reissued patent. The new sixth claim, as was said in the prior dé- 
cision, was not a limitation and narrowing of the invention which was 
described in the first reissue, but it describes an independent inven- 
tion. 

Of course, I do not intend to say that the narrowing of a claim, 
which inadvertently contained more than the patentée had a right te 
claim as new, may not be made in a reissue after long delay, and 
that, to a certain extent, the invention of the reissue may not thereby 
become a différent invention from that which was contained in the 
too broad statement of the original patent. My décision is confined 
to the facts in this case, which are that, although a claim in a reis- 
sue may bave been introduced for the purpose of stating the inven- 
v.28F.no.l2— 42 
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tîon of the patentée, as a substitute for a claim in the original pat- 
ent wherein the invention was, by inadvertence, stated too broadly, 
yet, if the new claim describes and claims an invention altogether 
différent from and independent of the invention described in the orig- 
inal claim, and which is a radical transformation of the invention, 
as originally stated, and the reissue was applied for five years after 
the date of the original patent, without adéquate excuse for thedelay, 
that Buch new claim is void by reason of the principles laid down in 
the varions cases which were referred to in the prior opinion. Such 
a reissue is not for the purpose simply of correcting the mistake of 
a too broad claim; it is also, and especially, for the purpose of cor- 
recting an errer of judgment in regard to the character of the orig- 
inal claim, and for the purpose of obtaining a patent for an inven- 
tion which bas never been claimed. The motion is deuied. 



The Newpoet.* 

Hatoh and others v. The Newport. 

(District Court, 8. D. New York. September 17, 1886.) 

Collision— Steamer àiid Schoonbb— Idbntitt oî" Colliding Vessbl— Cib- 
cumstantial evidence— wltnebses dischbdited — costs not qltbn. 

Libelants' three-masted schooner the 8., which sailed on the twenty-flrst of 
February, 1884, from Newport News for New Haven, was sunk off the New 
Jersey coast, and ail on board perished. The appearance of the wrèck, dis- 
covered on the 24th, indicated collision as the cause of the loss. The steamer 
Newport, on the evening of the 33d, was in collision in the same neighbor- 
hood with a three-masted schooner. Libelants, claiming that the vessel 
struck by the Newport was the schooner 8., and that she was sunk by the 
steamer's fault, brought this suit against the steam-ship. for their loss. ReW,, 
on the évidence, some of the libelants' witnesses being discredited, that libel- 
ants had not established the identity of the Newport with the vessel that 
had Sunk the 8., and that the libel should be dismissed; but, considerlug the 
libelants' misfortune and probable case, without costs. 

In Admiralty. 

L. E. Chittenden and Geo. A. Black, for libelants. 

Goodrich, Deady é Goodrich, and R, D. Benedict, for claimants. 

Brown, J. In February, 1884, the libelants' three-masted schooner 
John K. Shaw, while on a voyage from Newport News to New Haven, 
and when some four or five miles ofif the Jersey coast, and about op- 
posite Deal beaeh, was sunk, and ail on board perished. She left 
Newport News between 12 and 1 o'clock p. m. of Thursday the 2l8t. 
In the afternoon of the 2éth the spars of a wreck were seen project- 
ing above water off Deal beach. The pilot of the tug-boat Maggie 
Moran, upon going near, found the afterpart of the deck afloat, and 

•Keported by Edward G. Benedict, Esq., of the New York bar. 
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took off a bell having the name John K. Shaw upon it. Other parts 
of the wreck which came ashore, or were brought ashore afterwards, 
were identified as belonging to the John K. Shaw. 

There is no certain proof how tlie schooner was lost. Bhe was 
deeply loaded, and had 19 tons of iron on deck. The wind on the 
night of the 23d was high from N. W., blowing about 50 miles per 
hour, with a considérable lumpy sea; and the weather during the 
afternoon previous was snowy. But the schooner is proved to hâve 
been staunch and sound, and her captain an experienced and capable 
ofScer, well acquainted with the coast; and the appearance of the 
wreck, from the breaking of the planks on the sides of the deck, in- 
dicated collision as the cause of the loss. 

The steamer Newport, bound from New York to Havana, when 
about opposite Deal beach, and at about 7 p. m. on the evening of 
the 23d, had a collision with a three-masted schooner. The libel 
charged that this schooner was the John K. Shaw, and that she was 
sunk by the steamer's fault, and claims $21,062 damages. The an- 
swer avers that the schooner with which the steamer coUided was 
net the John K. Shaw, but some other schooner unknown to the 
claimants; and that the steamer's collision was a slight oue, her 
starboard bow grazing the schooner's starboard quarter without in- 
jury to either vessel. 

Assuming that the John K. Shaw was sunk by a collision, the prin- 
cipal question in the case is whether the indentity of thèse collisions 
has been satisfactorily established; in other words, whether, during 
the 24 hours preceding the afternoon of the 24th, when the wreck of 
the Shaw was first discovered, there were two collisions in that vicin- 
ity, or but one. 

As there is no direct proof identifying the John K. Shaw as the 
schooner with which the steamer eollided, the évidence on the libel- 
ants' part is necessarily circumstantial only. The chief circum- 
stances relied on to show that the schooners were one and the same 
are the foUowing: (1) Both were three-masted schooners bound up 
the coast; (2) the John K. Shaw, from the time she left Newport 
News, might easily hâve been ofiE Deal beach at the time of the New- 
port 's collision, since only an averagespeed of four and one-half miles 
would bave been requisite to bring her there at 7 p. m. of the 23d; 
(3) the site of the wreck when discovered in the afternoon of the 24th, 
was not far — certainly not over two or three miles — from the admitted 
place of the Newport's collision, and the latter place is but approxi- 
mately fixed by estimâtes only; (4) one witness, the mess-boy of the 
Newport, testifies that he sawthe schooner list and sink a few minutes 
after the collision, and when from a quarter to a half mile distant; 
and two others of her seamen, who watched the schooner from the 
steamer's port side, though they do not swear to seeing the schooner 
sink or capsize, think she must bave sunk, because she vanished or 
disappeared suddenly when a half mile or thereabouts distant; (5) 
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there was no othev known wreck of a schooner at ttai tïme and place ; 
(6) if tbe two schooners were not the same, then there were two col- 
lisions at about the same time and place, and hence two other col- 
liding vessels to be accounted for; but there is no évidence of any 
other collision, — no other was reported, and no other vessel colliding 
with the Newport is proved. The Newport bas not shown what other 
veasel it was, if any other, that collided with her or with the John K. 
Shaw. 

Thèse circumstances présent a pretty ationg prima facie presump- 
tion and probability that it was the John K. Shaw with which the 
Newport collided. But the most important circumstance of ail, if 
true, is that the schooner that collided with the Newport sank shortly 
after. If that could be deemed proved, it would bave great weight 
in discrediting tbe opposing testimony ; for, if anotber three-masted 
schooner had been sunk and lost there on the 23d, that fact would 
in ail probability bave become known and reported; although this, 
even, would not be certain, since it might be a schooner retuming 
from a long voyage, and her wreck might hâve wholly disappeared. 
But one of the weakest parts of the libelants' testimony is the alleged 
sinking of the schooner with whicb the Newport collided. If, on the 
other hand, that schooner did not sink at the time, or is not known 
to hâve sunk; and, sti^l more, if the direction and the kind of the 
colliding blow were not sucb as were likely to cause a schooner to 
sink; and if the schooner, after passing the steamer, showed no signs 
of sinking, and gave no signal for assistance, though means of doing 
so were at hand, — then the other circumstances relied on by tbe libel- 
ants are obviously wholly inconclusive. 

Careful considération of the particulars, as regards each of tbe cir- 
cumstances relied on by the libelants, bas satisfied me not only that 
tbey are insufficient to establish their case by a prépondérance of 
proof ; but that, notwithstanding my first impressions to the contrary, 
tbe probabilities, upon the facts and circumstances proved by the 
claimants, are that, however the John K. Shaw may hâve been sunk, 
it was not through the Newport, but that the schooner colliding with 
the latterwas anotber vessel. I shall state some of tbe chief reasons 
only for this conclusion, without going into ail the détails of the tes- 
timony. 

(1) There is no satisfactory proof that the schooner that collided 
with the Newport was substantially injured. The weight of direct 
proof, and the probabilities of tbe case, are to the contrary. The 
mess-boy is not supported by Murphy, who stood by him watching 
the schooner. The latter says she sailed away into the darkness, as 
usual, apparently uninjured. The testimony of the other two sea- 
men for the libelants, that they thought she sank, is based upon her 
disappearing suddenly some five or ten minutes after the collision, 
and a half mile or so distant, whereas they thought she should bave 
been seen longer; but their credibility and good judgment are cer- 
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tainly not sastained by their further testimony that a schooner on 
that night could be seen, as the one says, seven miles, the other 
twenty miles, off. Four other witnesses who were watching the 
schooner from a better post of observation say that she gradually 
disappeared, sailing away, as usual, into the darkness, without 
apparent injury. The night was dark, being still clouded and thick 
to the south and east from the previous snow, but clearing to the 
westward. 

(2) Most of the witnesses say that the schooner, before the collis- 
ion, was sailing close-hauled, and therefore heading about N. by E. ; 
that her sails at the collision were shaking from an apparent luff to 
avoid the Newport ; and ail say that after raking past the steamer 
she sailed away, or filled away, upon her previous course, until she 
disappeared from sight. This would not be natural or probable if 
she had been so seriously injured as to sink within 10 or 15 minutes 
after the collision. 

(3) The schooner gave no call for help, nor signal of any kind in- 
dicating disaster or need of assistance. As she passed the steamer, 
several of the witnesses heard something said from the quarter deck. 
Two witnesses say it was in substance, "Where in h — 1 are you 
going;" an exclamation certainly not indicative of serious injury or 
impending disaster. After she had passed, a light like that of a 
lautern was seen on board; but it was not swung, nor was any other 
signal for help displayed. It is scarcely crédible that the vessel 
should hâve filled away on her course, and exhibited no signal for 
help, if so damaged as to sink shortly after. 

(4) The libel allèges that the colliding blow was given on the 
schooner's starboard bow, forward of the foremast, — the lookout of 
the steamer so testifies; and, if this had been true, doubtless the 
schooner would hâve been eut in two or capsized. But ail of the 
other witnesses of the collision disprove the lookout's account in this 
respect. The blow was clearly a glancing blow upon the schooner's 
starboard quarter, given when the schooner, having luflfed somewhat, 
was heading either N. or a little W. of N., while the steamer was 
heading about S. 1-2 W. ; and the schooner's quarter raked along 
the steamer's side, as shown by the mark on the latter, for some 50 
or 60 feet, beginning about 25 feet ffom the steamer's stem. Such 
A blow was not one that would necessarily do much damage to either 
vessel. It did none to the steamer, and the subséquent conduct of 
the schooner would indieate that none was done to her. If so, that 
furnishes ail the explanation called for to account for the absence of 
proof of the name of the schooner oollided with. The collision, in 
this view, was not one that required reporting, and accordingly was 
not reported; and hence the schooner was unknown. The steamer, 
for the same reason, made no officiai report of her collision, as she 
would hâve done had it been accompanied by damage. 

(5) There is no certain proof that the Shaw was sunk by collision. 
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The breaking of the sides of her deck might bave occurred in fouiid- 
ering, and from the great weight of iron oh deek. So far as the ap- 
pearances indica:te a collision, however, they would indicate a différ- 
ent kind of collision from that with the Newport, viz., a collision ou 
the port side, instead of one on the starboard side; and in the -waist, 
cutting her in two, instead of a glancing blow along the starboard 
quarter. The wreck of the Shaw showed the taffrail mainly in place, 
and the rail and stanchions for a considérable distance still standing 
on thé starboard quarter much further than along the port quarter. 
A sideling blow from the Newport on the schooner's starboard quar- 
ter could only hâve caused her to sink from crushing in that part of 
her; and it is hardly conceivable that a blow suffieient to crush in her 
quarter could bave left her rail and stanchions standing; and the 
Shaw's wreck indicated a blow, if any, upon the opposite side. 

(6) A moment or two before the collision, the steamer's wheel was 
hard a-starboard, and her engines were stopped for five minutes. 
Her previous speed, aided by the wind, was about 15 knots. Under 
her starboard wheel she swung to port till she headed due north, when 
she went ahead under one bell at "half speed," being about nine knots. 
In swinging round to due north she would bave gone due east from 
the meridian of the collision at least a third of a mile. She continued 
going north about 10 or 15 minutes, without seeing any signs of the 
schooner, and then swung around again to the southward, and con- 
tinued on her course. As the schooner was probably going at the 
rate of six to seven knots, if she continued on her course without in- 
jury she would not hâve been overtaken by the steamer, on this return 
of about two miles to the northward, after the five-minutes stop of 
her engines. But, if the schooner had been seriously damaged, she 
would not bave been likely to continue under full sail to the north- 
ward; and she would probably hâve been seen, or at least some beats 
or signais for help would probably bave corne into view, since there 
was clearly ample time, while the schooner was in sight, and before 
the steamer had got headed to the northward, to bave launched her 
smali boats. 

(7) The weight of testimony loaves no doubt that on board the 
Newport there was not, at the time, any belief or thought that the 
schooner had been snnk or materially injured; and such is the entry 
in her log. Ail the circumstances point to this belief on their part ; 
and the testimony of one or two of the discharged seamen to the con- 
trary is not sustained. Every probability is otherwise, 

(8) It is not wholly insignificant that out of the seven witnesaes 
that looked down upon the deck of the schooner as she passed the 
steamer, illuminated to some extent by the steamer's lights, not one 
noticed any deck cargo ; while the Shaw's large deck-load of iron must 
bave been easily distinguishable. 

(9) The évidence ail tends to show that the place of the Newport's 
collision was some two or three miles from the place where the wreck 
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of the Shaw was found the next afternoon. This conclusion dépends, 
to same estent, on estimâtes; but by no means whoUy so, The place 
of the wreck is fixed, by its bearings from the stations Nos. 5 and 6, 
as less than five miles off Deal beacb. The officer at station No. 5 
testified at the trial that it bore from his station S. E. He afterwards 
made aflSdavit that he should bave said E. S. E.; and as it bore E. 
by N, from station No. 6, the former would make the wreck less than 
three miles from shore; the latter, four and a half miles. 

AU the witnesses from the Newport, however, as well as three for 
the libelant, estimate the place of the collision as from seven to eight 
miles ofif shore. The master went eut further than usual to avoid 
the many coasters that had gatbered near shore during the thick and 
snowy weather préviens. It is scarcely probable that ail on board 
should hâve misjudged the distance from shore in the same way, by 
making it one-tbird greater than it was. 

The distance and course run by the steamer after passing Sandy 
Hook and Scotland light-ship, and the bearing of the Highland lights, 
after the Newport had got headed north, confirm the estimâtes gîven 
by the witnesses of their distance from shore at nearly seven miles. 
Upon heading north, the Highland lights, as the pilot testifies, bore 
"about N. N. W.;" the two lights being in range and showing as 
one. The master says that the Scotland light-ship at the same time 
bore N. by W. westerly. By passing from half a mile to a mile 
to the eastward of the latter at 5 : 50 and running 40 minutes S. by 
E., and then 10 minutes S. J W,, as the master testifies she did run, 
the steamer would hâve reached, at 6 : 40 p. M., when the engine was 
stopped, about 12|- miles from the Scotland light-ship, and would be 
bearing, when headed to the northward, within half a point of S. S. 
E. from the Highland lights, which the pilot says bore "about N. 
N. W.;" and this would also bring the Scotland light-ship N. by W. 
westerly, as the master testifies. This would make the steamer about 
seven miles from shore. The mate's statement that the Highland 
lights bore N. N. W. from the steamer after she got headed south 
again, I consider a mistake, as it is not reooncilable with anything 
else in the case, nor with the libelants' theory. 

The witnesses upon whom the libelants rely for proof that the 
schooner struck by the Newport was seen to sink, not only testify 
under somewhat suspicions influences, but the force of their testi- 
mony is greatly weakened by the manifest mistakes and improbabil- 
ities that attend it. One of the witnesses, Andersen, who says the 
schooner disappeared suddenly when about half a mile distant, also 
says "it was a clear night at the time;" that the steamer was "under 
f ull speed ; " that it was moonlight ; and that without moonlight the 
schooner could not be seen a half mile off, but thinks it could hâve 
been seen a quarter of a mile. Now, the proof is certain that the 
steamer was not then under full speed, but that her engines were 
either stopped or going slow ; that it was not then a clear night; and, 
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as the moon fulled on the evening of February llth, there was no 
moon abov& the horizon at 7 p. m. of the 23d. From this it is man- 
ifest that not onlycan no value be attached to the witness' inference 
that the schooner sank when half a mile off because she suddenly 
disappeared, but the false circumstances stated discrédit hira alto- 
gether. There are other circumstances that compel me to withhold 
confidence from the statements of the other witnesses that testify 
that they saw the schooner sink. 

Thèse circumstances altogether are suffioient, as it seems to me, to 
explain and to outweigh the apparent probabilitiea agaiust the New- 
port at first presented. Her narrative is not attended, so far as I 
can perceive, by any serious inconsistencies, or by any difficulties or 
improbabilities. I cannot regard the case of the libelants, therefore, 
as established by any such prépondérance of proof as to warrant a 
deoree against the Newport, and the libel must be dismissed. The 
Grâce Girdler, 7 Wall. 196; The Albert Mason, 2 Fed. Eep. 821; S. 
C. 8 Fed. Eep. 768; The City ofChester, 18 Fed. Eep. 603. But, 
considering the misfortune of the libelants, and their apparent prob- 
able case, the dismissal may be without costa. 
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(Bisiriet Court, S. D. New Tm-h. July 15, 1886.) 

1. Cabkiagb of Goods— Dunnage— Licorice— Iron-Obb DtJST. 

Upon the discharge of licorice in bundles brought from Cartagena, Spain, 
along "with other cargo, consisting of fine iron ore, the licorice was found 
more or less damaged from the dust of the iron ore, which was scattered 
among the bundles. and adhered to the sticks. Héld, upon the facts, to hâve 
been caused mainly through the licorice becoming damp, and through want 
of sufflcient top covering upon the ore to prevent the dust rising and adhering 
to the damp bundles, either during the voyage, or while discharging, and 
from insufflcîent side dunnage, and that the vessel was liable for this damage. 

2. Samb — Instjfpicient Scbvbt — Evidence — Salb dp Damaged Qoods — Sbpa- 

kation. 

A sale of 1,510 bundles of licorice as damaged goods, upon proof of ex- 
amination or eurvey of only 8 or 10 of the whole number, and the évidence 
being conflicting as to the number of bundles commercially injured, A«W, 
survey insufficient to charge vessel for the loss arising on the auction sale, 
and that libelant's claim was to be limited strictly to the number p-oved dam- 
aged, because, after request, the libelant failed to make the full ezaminatiou 
in his power, as to the estent of the damage. 

8 COSTS — EXAG&BRATBD ClAIMS — VeSSBL IN CUSTODT. 

The libelant's claim being very greatly in excess of the damage proved. 
and the vessel thereby kept in custody at much expense, heW,, no costs al- 
lowed. 

In Âdmiralty. 
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Ihjlaitd é Zahriskie, for libelant. 

VHo, Ruelsamen é Hubbe, for claimants. 

Bkown, J. This libel was filed to recover damages for alleged in- 
juries to a qus.ntity of licorice, through contact with iron ore, in 
course of its transportation from Cartagena, Spain, and its delivery 
in New York. The bark was chartered to earry 1,000 tons cargo. 
The charterer furnished the licorice in question, consigned to the 
libelant; and also a quantity of iron ore, part of which, in lumps, 
was stowed forward and aft in the lower hold; and the rest, being a 
fine spiegel-iron powder, was stowed in the center of the hold. On 
top of the ore, fore and aft, was stowed the licorice, consisting of 
2,112 bundles. It was shipped on March 31, 1886, and arrived in 
New York on May 25th. The unloading was finished on June 2d. 
The licorice had been sold to arrive, and 600 bundles were accepted 
by the purchaser. The rest of the lot was rejected by him on account 
of the alleged injury to it by the fine powder of the ore, which, it is 
alleged, had so penetrated the bundles, and adhered to the licorice 
sticks, as to make them unmarketable as sound goods. The licorice 
rejected, amounting to 1,510 bundles, was stored by the libelant in 
the warehouse of E. F. Driggs & Co. On June 9th a survey of the 
licorice was held, upon notice to the master of the bark, by two sur- 
veyors, representing the libelant. The master was represented by a 
third surveyor, (Mr. Burdette,) who also joined in the partial exam- 
ination then made. It was reported damaged, and was afterwards, 
on June 29th, sold at auction at 2.87|- cents per pound; good licor- 
ice, in sound condition, being then of the market value of 4J cents 
per pound. The amended libel claims the différence, amounting to 
nearly |3,000. 

Many witn esses hâve been examined upon both sides, and much 
diversity of opinion is expressed by the experts and dealers in licorice 
as to whether the lot stored was materially damaged or not by the 
particles of the ore that were found adhering to it. They differ, also, 
as regards the number of bundles injuriously afïected. There is 
equal diversity, and some direct contradiction, as to the dunnage used 
in the ship to separate the licorice from the ore beneath it. Nu- 
merous witnesses, including the captain, the mate, and the boatswain 
who superintended the loading and the disoharge, as well as the 
stevedore and his men who discharged the cargo, ail testify that the 
ore was everywhere separated from the licorice by dunnage, consist- 
ing of wood, matting, and an old sail. But I think the oross-exam- 
ination of the stevedore's foreman shows that he regarded the dun- 
nage along the sides of the ship as poor and insufficient. The ore 
was higher along the center, fore and aft; and the bundles of licorice 
followed the ore to the skin of the ship. 

Several of the libelant's witnesses, who testified to seeing no dun- 
nage at ail, say that they were not looking for dunnage, and did not 
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have their attention directed to that subject. Their testimony on thia 
point is therefore entitled to less weight. Mr. Leaj'craft, the port- 
warden, says that he did look for dunnage, and saw none next to the 
skin of the ship; none even on the top of the ore, and between the 
ore and the licorice. Hia report, under date of May 27th, the day 
of the bark'B arrivai, says: "Surveyed the hatchways, and found 
them dry, and in good order." "May 29th : Surveyed the cargo on 
board, and found a large number of baies of licorice root damaged 
by iron ore, from want of dunnage." The number of baies thus dam- 
aged is not stated, and his testimony is no more deflnite. The clear 
■weight of testimony is that no licorice was stowed directly under the 
main hatch, nor any ore over the bundles. The appearance of ore 
on top of the bundles on the side, testified to by Mr. Myer, was prob- 
ably either the resuit of the rolling of the ship, or of some of the ac- 
cidents that happened during the discharge. He and other witnesses 
testify to seeing bundles dragged from forward, over the bare ore, to 
the main hatch, to be discharged. But as most of the licorice was 
above the beams, it is extremely improbable that any considérable 
number could have been injured in that way ; and the claimants' wit- 
nesses testify that boards were laid fore and aft, upon wbich the 
bundles below the beams were rolled aft. 

Upon the whole évidence, I am satisfied that, in gênerai, dunnage 
was put between the ore and the licorice in the stowage of the cargo ; 
that the powdered ore was in the center of the ship; and that, for 
the most part, at least, no licorice was stowed above the fine ore. 
From the mate's évidence, as it stands reported, it would seem that, 
above the fine ore, in the center, wood and matting were placed across 
the beams, which were about a foot, or a little more, above the fine 
ore, without any covering directly upon the powdered ore, and that 
the feathers and cases were stowed above thèse beams. If this is 
correct, upon the removal of the feathers and cases, and the dun- 
nage immediately beneath them, which was the first thing done in 
discharging, the fine ore beneath the beams would be seen without 
covering or dunnage; and thus very much of the seeming contra- 
diction in the testimony on the subject of dunnage would be ex- 
plained. 

I attach the less weight to Mr. Leaycraft's évidence as to there 
being no dunnage beneath the licorice, from the fact that dunnage 
îs more commonly looked for along the sides of the vessel, where the 
dunnage was probably insufficient; and also from the fact that, al- 
though he says he was specially called to survey the cargo of licorice 
after the discharge of it had commenced, he makes no mention of 
any dampness or mould, but in his report speaks only of "damage 
from iron ore through want of dunnage." But Mr. Sheffield, one of 
the libelant's witnesses, and the man, also, who of ail seems to have 
given the most careful attention to the condition of the bundles, says 
that some of the baies were damaged by the ore that adhered to 
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them. "On tlie dry haies," he says, "it was not noticeahle; but the 
mouldy or damp baies were coated with it." He says there was no 
covering over the fine ore beneath the main hatch, where tbey were 
discharging; and he observed the baies carefuUy, because he was se- 
lecting 300 good baies, which his principals had purchased, and was 
separating them from the damaged baies. A caref ul and fair report 
of the condition of the licorice should not bave omitted the fact that 
is apparent from Mr. ShefiBield's testimouy, viz., that some of the 
bundles were damp and mouldy, and that this was directly connected 
with the adhérence of the powdered ore. 

Other évidence in the case shows, also, that during the voyage the 
forward part of the hold became very muoh heated and damp, with 
évident sweating of the cargo, and with conséquent dripping, to some 
estent, from the beams; though efforts were made to obviate this by 
ventilation through the opened hatches. This agrées with the testi- 
mony of Sheffield, above quoted, that some of the baies were damp, 
soft, and mouldy; and other witnesses testify that some baies were 
broken during the discharge through the same cause, and were again 
tied up. 

The évidence on the libelant's part as to the extent of the damage 
alleged, — that is, the number of baies materially aflfected by the ad- 
hérence of the particles of ore, — is not satisfactory. I do not refer 
to this point hère, as respects the amount of damages recoverable, 
but because it bas an important bearing on the cause of the damage, 
and the kind of négligence, if any, attributable to the vessel. 

It is certain, from the évidence, that a small sprinkling of this 
harmless iron dust upon the licorice, not readily perceptible to the 
naked eye, would not afifect its commercial value, or the uses to which 
such liquorice is usually applied. The number of baies stained per- 
ceptibly, to ordinary observation, is left in the greatest uncertainty. 
Nothing like a thorough examination of the baies was made at any 
time before the sale; and the purchaser at the sale, one Butler, was 
not called as a witness, nor was the aotual condition of the licorice 
proved by foUowing it into the hands of the consumer. The two sur- 
veyors who made the survey on the part of the libelant on June 9th, 
with Mr. Burdette on behalf of the claimant, examined only some 
8 or 10 baies out of 1,510. Thèse were brought from the pile to 
the window of the store, and found more or less damaged, it is said; 
and there the examination stopped. Mr. Burdette stated, and de- 
sired of the libelant's agent in New York, that a full examination 
should be made of ail the bundles, in order to ascerfcain what were 
damaged and what not. This, he says, was promised, but no such 
examination was made; and Mr. Mayer, the agent, says the request 
was declined because such an examination was impracticable. But 
no such impracticability appears. Three différent samplea were 
taken from the pile, and produced in court. AU, it was said, were 
taken promiscuously, and at random. Only the libelant's samples 
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showed material damage. The other samples, according to tbe testi- 
mouy of several experts and dealers, showed no commercial damage. 
The surveyors could testify to only a few damaged. The other wit- 
nesses could not specify above 50 or 60. Mr. Burdette estimated 
that possibly a hiindred might hâve been affected; and the évident 
inference from ail of Mr. SheflBeld's testimony is that comparatively 
few, viz., those bundles only that had become damp and mouldy, 
were damaged; and those by the adhérence of the ore in conséquence 
of the dampness of the bundles. 

Upon this évidence I cannot find that there was gênerai damage 
from the ore extending to ail of the 1,510 baies. The libelant, 
having possession of the licorice, had it easily within bis power to 
ascertain by inspection the number of baies actually damaged. The 
reqaest of Mr. Burdette, in behalf of the bark, was a reasonable re- 
quest. The examination of 8 or 10 bundles out of 1,510 was totally 
insuificient for condemning the whole number, where the nature of 
the damage was superficial, like this, and was so variable in différent 
bundles, To throw a large quantity of goods on the market for sale 
at auction, as damaged goods, upon such slight examination, at the 
assumed risk and loss of the vessel, appears to me to be as unreason- 
able and unjust as it would be ruinous in its results to carriers. 
Looking to the just protection of the interests of carrying vessels, as 
well as of consignées, a court of admiralty cannot support any such 
unreasonable and precipitate action. The good bundles should hâve 
been separated from the bad, and the carrier charged with only the 
damages to those actually injured, together with the expansé of the 
examination and séparation, when that course is practicable, and for 
the évident interest of ail concerned. The master is entitled to tlie 
same protection against unreasonable and indiscriminate sales by 
the consignée in the port of discharge, on the vessel's account and 
risk, that is imposed on the master in favor of the owner on a sale 
by the master in a foreign port. Tronson v. Dent, 8 Moore, P. C. 419. 

In the case of The Vaderland, 18 Fed. Eep. 733, 736-738, I had 
occasion to comment unfavorably upon a somewhat similar failure 
of the consignées to obtain and to préserve évidence in their power 
in regard to the extent of certain alleged damage to coils of wire from 
crushing; holding that every intendment must, in such cases, be 
against them, and that no inference of damage should be admitted 
beyond what was fairly proved. Applying that rule hère, and look- 
ing fairly at ail the évidence produced on both sides, there is no suf- 
fioient évidence to indicate that more than a hundred baies were com- 
mercially damaged, and possibly not half that number. If there had 
been a gênerai want of necessary dunnage, the loss would not hâve 
been so small, and the testimony of the ship's officers to the gênerai 
Bufficiency of the dunnage accords with this view. 

The conclusion to which I bave therefore eome is that there bas 
not been proved any such gênerai damage to the 1,510 baies as al- 
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leged, nor any such gênerai want of dunnage as alleged, but only in- 
suiEcient dunnage along the skin of the ship, and, probably, no cov- 
ering immediately over the fine ore; that the évidence does net indi- 
cate above a hundred baies, at most, as damaged by the ore; and 
that upon thèse the ore probably adhered through the wet, dampness, 
or mould that had previously affected them, either because wet along 
the skin of the ship from want of sufficieiît side dunnage, or damp- 
ened from the heating, sweating, and dripping above mentioned, and 
that the adhering ore became more or less detached as the bundles 
dried; that the damage from ore, to such as were thus injured, arose, 
not from want of gênerai dunnage beneath the licorice where it lay 
upon the ore in lumps, forward and aft, but from the wetting and 
dampening of the bundles, and from insufficient covering of the fine 
ore in the center, and beneath the main hatch, to prevent the ore- 
dust rising, either previous to or during the discharge; and that, in 
conséquence of insufficient covering, the dust rose from the ore through 
the rolling of the ship during the voyage, if there was in fact no cov- 
ering laid immediately upon the fine ore ; or, if there was, that then 
the ore-dust arose from the work of discharging immediately upon top 
of the fine ore, and adhered to some of the damp bundles in sufficient 
quantities to become noticeable, and affect their market value; and 
that a few which were dropped from the sling, or carelessly rolled 
along into the fine ore, were much more affected, so as to show the 
excessive damage that a few of the sticks produced exhibit. 

The ship is answerable for this injury. The fine ore should bave 
been kept thoroughly covered, both during the voyage and during the 
work of discharging on top of it. It is common for licorice to be- 
come heated and damp during the voyage, and its tendeney to attract 
dust was apparent. There must be a référence, therefore, to com- 
pute the amount of the damages to the bundles actually proved to be 
injured. Either party will be entitled to use the testimony already 
given, 80 far as respects the number of baies damaged, and the de- 
gree of injury ; and also to introduce any further évidence as to the 
extent of the damage ; and, as the ship is still in custody, the référ- 
ence, at the option of either party, ehould proceed from day to day 
till finished, and be brought on on two days' notice. 

As the claim of damaged baies made in the libel is very largely in 
excesB of what bas been proved upon the trial, and as the auction sale, 
made without thorough examination of the cargo, and the subséquent 
claim to hold the vessel liable for ail the alleged loss, seem to me un- 
reasonable and unjustifiable, and practically forced the master to leave 
the vessel in custody at much expense, no costs should be allowed. 
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The Alanson Sumnee.' 

(Bistnci Court, JIT. D. New York. July 31, 1886.) 

1. Mabitimb Lien — Privilège of Mabinehs and Material-Mkn Claiming 

UNDBB StATB StATUTEB. 

Seamen are entitled to look to the vessel, or its prooeeds, for the payment 

of their wages, if they hâve been ready and willing to perform the dutîes for 

which they were engaged, notwithstanding the fact that in conséquence of 

the idleness of the veasel the services in question were not actually rendered. 

8. Samb — Seamen as Mechanics. 

A seamen performing mechanic's work, before and af ter the season of nav- 
igation, is a mechanic, not a seaman. 

3. Samb— Lien of Material-Men. 

The lien of a material-man, claiming under a state statuts, is limited to the 
tiine therein stated. If the vessel be arrested af ter the expiration of the term, 
the libelant acquires no rights thereby. 

4. Admihaltt— Procédure— Amendment of Libel. 

Material-men, claiming as such in their pleadings and proofs, cannot, on 
final argument, be allowed to amend so as to thereby change the entire nature 
of their claim, if by so doing the rights of other creditors seeking payment 
from an inadéquate fund would be prejudiced. 

In Admiralty. Distribution of fund between adverse claimants. 

On the twenty-seventh of July, 1885, George N. Spencer, first mate, 
Andrew J. Bortel, seaman, Henry T. Couch, seaman, and William H. 
Bishop, engineer, filed their libel against the steamer Alanson Sum- 
ner, claiming as wages the sum of $297, $642, $136.50, and $404.33, 
respectively. On the fourth of August, 1885, George Gobel and 
James D. MacFarlane filed a libel for work, labor, and services ren- 
dered, and materials furnished, in repairing the vessel at her home 
port, (Oawego, New York,) amounting to $5,962.58, upon which 
they hâve been paid $2,500, leaving a balance due of $3,462.50. 
On the thirty-first of December, 1884, spécifications of the debt 
were filed in the Oswego oounty clerk's office, pursuant to the pro- 
visions of the lien law of the state of New York. The libelants al- 
lège that, by virtue of this proceeding, they acquired, and still re- 
tain, a valid lien upon the vessel. Upon the argument, however, 
this position was virtually abandoned, and it was contended that the 
claim should, in whole or in part, be upheld as a salvage service. 
On the fourteenth of August, 1885, the Vulcan Iron-works Com- 
pany, Charles A. Tanner, and Stephen Lyon, filed a libel alleging 
that there is due them, respectively, the sum of $977.03, $239.85, 
and $249.69, for improvements, altérations, and repairs put upon 
the vessel in her home port during the year 1884. Spécifications of 
the lien were filed in the clerk's ofiice of Oswego county on or about 
the second of February, 1885. The libelants allège that they thus 
acquired a lien under the state law for the sum of $977.03, which 
remained in force until the second of July, 1885. It is alleged that 
this lien was thereafter continued by reason of an attachment issued 

'Keported by Théodore M. Etting, Esq.,of the Philadelphia bar. 
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out of tbe suprême court of the state of New York on the ârst ol July, 
1885, by virtue of which the sheriff of Oswego county took possession 
of the vessel, and retained it, with the consent of the owner, ûntil 
she was seized by the marshal. On the twenty-seventh of July, 1885, 
Thomas Dobbie filed a libel to recover f 121.85 for an alleged salvage 
service in pumping out the vessel, and helping to raise her after she 
had taken fire and sunk at her dock, in the harbor of Oswego. On 
the fifteenth of September, 1885, Mary E. Snow filed a claim and 
answer to the libel of the Vulcan Iron-works Company, in which she 
allèges that she is the owner of the vessel by virtue of a conditional 
bill of sale, or mortgage, executed and delivered to her January 19, 
1884, by the then owner, to secure the sum of $12,000 previously 
loaned by her to him, which sum remains wholly unpaid. The Vul- 
can Iron-works Company, Tanner, and Lyon interpose an answer to 
the libel of the seamen above named, and also to the libel of Gobel 
and MacParlane. The vessel was heretofore sold upon a deeree taken 
pro confessa, and the proceeds, amounting to $3,050, hâve been paid 
into the registry of the court. The decrees already entered by de- 
fault, with the expenses incident thereto, amount, in the aggregate, 
to about $1,600, feaving $1,450 to be disposed of in thèse actions. 

W. A. Poucher and William Tiffany, for seamen, and for Gobel and 
MacFarlane. 

J. A, Hathway, for the Vulcan Iron-works Company, Tanner, and 
Lyon. 

B. B. Burt, for Thomas Dobbie. 

William Tiffany, for Mary E. Snow. 

CoxE, J. The employment of the seamen by the master of the 
vessel is established by a prépondérance of évidence. During the 
season of navigation, and until the seizure by the marshal, they were 
at ail times ready to perform the duties for which they had been en- 
gaged. They should not suffer by reason of the master's failure to 
find employment for the steamer. Especially is this so when their 
right to recover is resisted only by those who hâve not a vestige of 
interest in the fund. Spencer is entitled to receive $297; Bortel, 
$350; Couch, $136.50; and Bishop, $313.50. Interest upon thèse 
Bums should be allowed from July 24, 1885, together with costs and 
disbursements. The claims of Bortel and Bishop bave been disal- 
lowed in part. The law does not permit a privilège against the ves- 
sel for services which are in no sensé maritime, rendered after the 
close of navigation. A mariner may also be a mechanic; but the 
fact that he works as a painter, machinist, carpenter, snow-shoveler, 
or ship-keeper, upon a vessel while she is lying in port, ice-bound and 
idle, does not give him a lien for his services. 

That the Vulcan Iron-works Company bas no standing in court is 
too plain to admit of doubt. It is conceded that the lien created by 
the statute of New York — Laws 1863, c. 422, amending chapter 482, 
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Laws 1832, (3 Eev. St. N. Y. [7th Ed.] 2410,)— expired Julj 2, 1885. 
The libel was not filed until August 14, 1885. 

Nothing that was done by the sheriff or the master of the boat oper- 
ated to revive or continue this lien. The state court had no jurisdic- 
tion. The process under which the sheriff took possession was null 
and void. His act was a trespass. The libelant acquired no rights 
by reason of this unlawful proceeding. 

The same is true of the libel filed by Gobel and MacFarlane. When 
they commenced proceedings in this court their lien under the state 
law had expired. But the proposition was advanced, for the first 
time on the argument, that this claim may be sustained, in whole or 
in part, as a salvage service, and an amendment in this respect is 
asked for. It is entirely clear that only the earliest services rendered 
by the libelants, forming but a small part of their entire claim, can, 
in any view, be classed under the head of salvage. In order, there- 
fore, to make their position tenable, the court must arbitrarily apply 
the payment of $2,500 received by the libelants upon the subséquent 
items of their account. Where so many creditors are seeking pay- 
ment from an inadéquate fund, it would be an arbitrary exercise of 
judicial discrétion to thua allow an amendment changing the entire 
nature of the claim after having first arranged the proof to make the 
amendment available. 

The libels filed by the Vulcan Iron-works Company, Tanner, and 
Lyon, and by Gobel and MacFarlane, must be dismissed, but with- 
out costs. 

The libel filed by Thomas Dobbie allèges a claim for salvage in 
pumping out and raising the Sumner after she was injured by fire, 
and sunk in the harbor of Oswego, in the spring of 1884. The libel 
was taken joro confessa on the first of September, 1885, and a decree 
was entered referring it to a commissioner to report the amount due. 
The libel states a cause of action in rem, and, as thèse allégations 
stand admitted, no reason is perceived why tlie libelant should not 
recover. If, in deciding this case, the court were permitted to con- 
sider the évidence returned in the other actions against the Sumner, 
it is by no means certain that the libelant could succeed, for it is at 
least doubtful whether services rendered in raising the vessel after 
she had sunk at ber dock can be dignified by the name of "salvage." 
This question, though argued by counsel, is not decided, for the rea- 
son that it is not presented by the record. 

The libelant Thomas Dobbie is entitled to a decree for $134.94, 
with interest from March 15, 1886, and costs. 

It is altogether probable that the sums thus allowed will exhaust 
the fund in court. Should any remuants remain in the registry after 
paying the amounts due the seamen, the decrees previously taken by 
default, and the claim of Thomas Dobbie, they should be paid over 
to the claimant, provided no claim entitled to precedence is in the 
mean time brought to the attention of the court. 
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Batb Eefrigebating Co. V. Gillette and others.^ 
(Œrcuii Court, D. New Jersey. August 3, 1886.) 

1. Eqttîtt— Master. 

The masterisa judicial offlcer, actlng as the représentative and substitute 
of the court which appointed him. 

2. Samb — Ordbrs of — Power op Court Over. 

While there can e?;ist no doubt of the power of the court, for sufflcient 
cause, to vacate or modify any order made by a master, it is not the gênerai 
practice to interfère with his acts and proceedings m limine, but to wait until 
the coming in of his report. 
8. Same— Modification and Vacation of Okdbrs, (Jrounds for. 

The fact that the exécution of the master's orders will involve considérable 
expense of time and money may justify the hearing of an application to mod- 
ify or vacate them on the ground that they are made without authority. 
4. Samb — Source op Authoritt. 

The master dérives his powers from his appointment by the court, and 
from the equity rulea which especially prescribe his duties, and the manner 
of their performance. 
6. Samb — Jurisdiction — Practice. 

The universal practice has been to permit the master to act outside of the 
territorial jurisdiction of the court, and semile that he may taise testimony 
in foreign countries. 
6. Samb — Taking Testimont in Foreign Countries, Mode cf. 

The master should choose the best method of taking testimony, under ail 
the circumstances of the case, and if the cheapest plan is as good as any 
other, that plan should be adopted. 

In Equity. Motion to vacate master's order. 
Dickerson à Dickerson, for complainant. 
John R. Bennett, for défendants. 

Wales, J. An interlocutory decree against the défendants for în- 
fringing the complainant's patent has been entered in this sait, and 
référence made to a master for an aceounting of profits and damages. 
Much testimony has already been taken by the master, at différent 
times and places, for both parties; and, the complainants having 
closed their prima facie case, the master, on application of the de- 
fendants, and after hearing complainant's objections thereto, rtiade 
and entered the following order ou his record, to-wit: 

"The master will résume and continue the aceounting in this cause on the 
part of the défendants at the North-We.stern Hôtel, in the city of Liverpool, 
England, on the seventeenth day of August, 1886, at 12 o'clock m. of said 
day, and continue thereafter, pursuant to adjournments from day to day, with 
the examlnation of such witnesses as may be produced on the part of the de- 
fendants; and thereafter adjourn to the St. James Hôtel, on the corner of 
Piccadilly and Berkley streets, in the city of London, England, and there pro- 
ceed with the examination of such witnesses as may be produced before him 
on the part of the défendants. 

"And it is further ordered tliat the évidence to be adduced in Liverpool 
and London may be taken orally, in the présence of counsel, or upon written 

'Edited by Charles C. Linthicum, Esq., of the Chicago bar. 
v.28F.no.l3— 43 
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interrogatories, direct and cross, as counsel for the complainant may elect, 
within four days after a personal service of this order. And if counsel shall 
fail or noglect to make this élection within the said time, (four days,) and to 
give the counsel for the défendants aud the master written notice of the re- 
suit of the said élection within four days after personal service of tliis order, 
then the master orders and directs that the examination of the witnesses to 
be produced before him in Liverpool and London aforesaid shall be conducted 
by written interrogatories. 

"It is f urther ordered that the défendants shall hâve until August 2, 1886, to 
flle with the master, and serve upon the coniplainant's counsel, a copy of the 
interrogatories, together with the names of tiie witnesses to whom tlie same 
are to be propounded; and the complainant shall hâve until August 12, 1886, 
within which time to flle with the master, and serve upon the défendants' 
counsel, such cross-interrogatories as they may désire to propound to the wit- 
nesses to be exarained. 

"It is f urther ordered that if the complainant's counsel elect to proceed by 
oral examinations of the witnesses the défendants' counsel shall file with the 
masterj and serve the complainant's counsel with, a list of the names of the 
witnesses proposed to be examined on the part of the défendants, on or before 
the flrst day of August, 1886, and no witnesses shall be examined whose names 
are not included in the said list. 

"And it is further ordered that the cbsts of the proceedings of the master, 
under and in pursuance of this order, shall in no event, or under any circum- 
stances, be taxed against the complainant at a greater sum than would prop- 
erly be taxed against them under the rules and practices of this court if the 
same évidence had been taken before and by the master frora the same wit- 
nesses produced before him in the city of New York, and without any fées 
for mileage. " 

This order was made on the twenty-second of July, 1886, and on 
the twenty-sixth of the same month the complainant gave notice to 
the master of its élection to hâve the testimony taken orally, but ex- 
pressly reserving any rights of objection to the order, or to any 
testimony taken thereunder. The master having heard and con- 
sidered the objections to the making of the order, and overruled 
them, the complainant now moved the court to vacate the order on 
the ground that it is irregular, improper, and without authority. 

The master is a judicial officer, acting as the représentative and 
substitute of the court which appointed him, and while there can ex- 
ist no doubt of the power of the court, for sufQcient cause, to vacate 
or modify any order made by him, it is not the gênerai practice for 
the court to interfère with his acts and proceedings, in limine, but to 
wait until the coming in of his report before hearing exceptions by 
either party to the cause to any irregularity or excess of authority on 
his part. Union Sugar Refinery Go. v. Matldesson, 3 Cliff. 146; Woo- 
ster V. Gumbirnner, 20 Fed. Eep. 167. 

There may be some justification in departing from this practice in 
the présent case, in view of the fact that the exécution of the master's 
order will involve considérable expense of time and money, which 
would be uselessly sacrificed if he has exceeded his authority in mak- 
ing it, or has exercised his power in such an arbitrary and improper 
way as to deprive either party of its rights. Two questions, then, 
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are to be considered in disposing of the motion to vacate : First, is 
the order void for want of authority? or, if not, secondly, would the 
exécution of the order subject the complainants or their counsel to 
such unreasonable costs and inconvenience as to justly require the 
adoption of a less expensive and more convenient mode of taking 
testimony, and one which would be equally satisfactory in ail other 
respects? 

The master dérives bis powers from his appointment by the court, 
and from the equity rules which specially prescribe his duties, and 
the manner of their performance. The seventy-fifth and seventy- 
seventh of thèse rules appear to give him ample authority to make 
the order, unless it can be shown that the exercise of his officiai 
power is restricted to the district of New Jersey, or to the territory of 
the United States. The rules are silent on thèse matters, but the 
universal practice under them bas been to permit the master to act 
outside of the territorial jurisdiction of the court, and, if we are cor- 
rectly informed, without any limit as to places within the boundariea 
of the United States. And, if this be so, what written or unwritten 
rule of practice is there which forbids the master to take testimony 
in London or in Vienna, as well as in Boston or in San Francisco. 
In a légal sensé, the two cities last named are as foreign to the dis- 
trict of New Jersey as are the others. The fact that there may 
be and are other modes of taking testimony abroad than the one 
ordered by the master does not deprive him of the discrétion to act 
as he bas done, unless those modes bave been made exclusive by 
statute or rules of court. The absence of any express or impHed prO' 
hibition on this subject in the rules, and the fact that, practically, 
no restriction bas hitherto been placed on the master in référence to 
the state or country in which he may take testimony, seem to warrant 
the conclusion that in the exercise of a sound judicial discrétion he 
is at liberty to make such order when he thinks it proper. In ar- 
riving at this reault we bave not been unmindful of the arguments of 
complainant's counsel at the bearing of this motion, or of the opinion 
of Judge Nixon on a motion for the appointment of a master in this 
very suit, delivered two years ago, and much referred to by counsel 
on both sides. The objections urged by complainant's counsel are 
based principally on the sixty-seventh equity rule, which provides 
for tbe taking of testimony after a case is at issue, and before final 
hearing, but bas no spécial relation to the power and duties of a 
master, while the opinion of Judge Nixon nowhere dénies the power 
of the master to go abroad to take testimony. The défendants had 
applied to the court for an order on the master to suspend ail other 
proceedings, and go to England for the purpose of taking the testi- 
mony, orally, of foreign witnesses. The court refused the appli- 
cation, deciding that such an order is not made either by the court 
or by the master, as of course, when either party demands it, but 
according to the discrétion of tbe judge or master; and that, as tbe 
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desired évidence related to one single fact, it eould be as well takeu 
under a commission, on written interrogatories, direct and cross, and 
with greatly less expansé and personal inconvenience to counsel. 
That opinion is perfectly clear in its récognition of the authority of 
the master to make such an order whenever he is satislied that the 
proposed évidence is material, and that the exécution of the order 
will work no hardship to the opposing party by imposing unnecessary 
costs and trouble. 

It should not be inferred, however, that the master should be gov- 
erned in every case by the estimated cost of two or more ways of tak- 
ing testimony abroad, and adopt the cheapest. He should choose 
the best, under ail the circumstances of the case, and if the cheapest 
plan is as good as any other that plan should be adopted. Eeferring 
to the sixty-seventh equity rule, in North Carolina K. Co. v. Drew, S 
Woods, 697, Mr. Justice Beadlet said that the rule should be liter- 
ally construed. It was intended to authorize the appointment of ex- 
aminers outside as well as inside the territorial jurisdiction of the 
court. The taking of testimony before an examiner orally, in the 
présence of the parties, is much more satisfactory than taking it by 
commission, and the rule should be construed so as to allow this to 
be done whenever a party desires it. 

And this brings us to the second point. The complainant's counsel 
object to going to Liverpool and London on such short notice, and 
urgeseveral other objections, addressed to the discrétion of the court, 
ail of which hâve been sowell considered by the master in the record 
before us that it is only necessary to refer to the very satisfactory 
reasons assigned by him in support of bis order. The défendants' 
counsel represent that the proposed évidence is material, and is in 
rebuttal to that submitted by the complainant, and that the witnesses 
to be examined réside in England, and cannot be produced before the 
master hère. The complainants bave had their choice of the testi- 
mony being taken orally, or on written interrogatories, direct and cross. 
Had they elected the latter mode, the necessity of counsel going 
abroad might, perhaps, bave been avoided; but having selected the 
former, the hardship, if any, of attending the examinations in Lon- 
don and Liverpool, is self-imposed. Moreover, the master bas pro- 
vided that the costs of the prooeedings under the order shall, in no 
event, be taxed against the complainants at agreater sam than would 
be prtfperly taxed against them under the rules and practice of the 
court if the same évidence had been taken by the master from the 
same witnesses produced before him in the city of New York, and 
without any fées for mileage. 

On the whole, we can see no valid objection to this order. It ap- 
pears to be just and reasonable, and should be sustained. The motion 
to vacate it is therefore refused. 
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Allen and otiiers v. Wilson and others.* 
(Circuit Court, iV, D. Illinois, July 38, 1886.) 

1. Corporation— Stockholder' s Eight to Sue Makageb. 

A stockholderof a corporation is not entitled to act for the corporation, 
and sue its manager for the correction of abuses, until after such stockholder 
bas demanded the correction oî such abuses from the managing body of the 
corporation. This is so, although the manager, who is arraigned, owns a 
majority of the stock of the corporation, and elects a majority of its board 
of directors. 

8. Corporation — Estoppel op Stockholder by Assbnt to Corporate Acts. 
A stockholder of a corporation is es.topped to object to corporate acts which 
were performed with bis knowledge and assent. The assent of the stock- 
holder may be either express or implied by his silence for years. 

In Chancery. 

This is a suit in chancery, originally brought in the circuit court 
of Eock leland county, in the state of Illinois, and afterwards re- 
moved from the state court to this court. The complainants are Cal- 
vin H. Allen, a citizen of New York, and Lucian G. Jones, Henry G. 
Baldwin, and Warren Packard, citizens of Ohio, who sued for them- 
selves and, generally, for other stockholders of the Banner Goal & 
Coal-oil Gompany, an Illinois corporation. The défendants are the 
corporation, and John H. Wilson, John Grubaugh, Edward D. Sweeney, 
William Jackson, William A. Eoss, and several others, ail stockhold- 
ers in the corporation. The corporation was organized in 1865 un- 
der a charter granted by the Illinois législature. The capital stock 
was $500,000, divided into 5,000 shares, of $100 eaoh. It was issued 
as paid-up stock. 

Complainants allège, that upon the organization of the corpora- 
tion, Wilson held 1,167 shares of its stock; that since January, 1868, 
he bas held a majority of its stock in his own name, or tbat of his 
agents; that, by means of the stock held by him, he has, since Jan- 
uary, 1868, controlled ail élections of directors; that he transferred 
stock without considération to Sweeney, Jackson, Eoss, (his son-in- 
law,) and others, that they might act as directors of the corporation; 
that such persons acted as directors and officers of the corporation 
at Wilson's request, and in his interest; that in 1868 Wilson caused 
himself to be elected président and superintendent, ousting défendant 
Grubaugh from thelatter office; that since 1868 Wilson has controlled 
and managed ail business of the corporation, has had possession of 
ail its property, books, papers, and money, has received aud con- 
trolled ail its receipts, has borrowed and paid money as he saw fit, 
has omitted to elect ofScers from time to time, and in every way has 
managed and controlled its business; that Wilson has disbursed the 
money of the corporation without taking vouchers as required by the 
by-laws ; that the by-laws hâve been almost, if not entirely, disre- 

•Edited by Russell H. Curtls, Esq., of the Chicago bar. 
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garded; that tlie corporate books hâve been kept in a very impei-fect 
manner; that in 1873 Wilson, while président and superintendant, 
arranged to lease a large part of the property of the corporation, i. e., 
its coal mines, to himself and one Cable ; that immediately thereafter 
Wilson resigned as président, and the board of directors executed the 
contemplated lease, under wiiieh he bas acted ever since ; that Wilson 
continued superintendent and manag-er, and as such leased to him- 
self the surface land of the corporation at an inadéquate rental, and 
continues so to do; that Wilson bas made exorbitant charges against 
the corporation for his services ; and that no dividend bas ever been 
deelared. Complainants pray for a cancellation of the leases made 
by the corporation to Wilson, and for an accounting. 

Défendants allège that ail allégations in the bill imputing wrong 
to Wilson, or the members of the board of directors, or a fraudulent 
control by Wilson, as a majority stockholder, are false; that Wilson 
had full authority to do what he did; that his authority was ratified 
from time to time by the board of directors; and that the acts of 
Wilson, at the time they were pefformed, were known and approved 
by the directors and stockholders, including complainants. 

The évidence is conflicting. The facts are indicated by the allé- 
gations of the parties and opinion of the court. 

Osborn & Lynde and Henry Curtis, for complainants. 

Geo. W. Kreteinger and E. D. Sweeney, for défendants. 

Grbsham, J., (orally.) This suit is brought by the complainants, 
four stockholders, in right of the company, against the company and 
Wilson, who owns a majority of the stock, and ail the other stock- 
holders. It is brought upon the theory that Wilson fraudulently con- 
troUed the company to its injury, and for his ovrn benefit, through a 
board of directors of his own sélection, who were his mère créatures. 
No effort was made to induoe the company to bring suit, or to call 
Wilson to account in any way for his alleged misdeeds. The only 
reason which is assigned for thus bringing the suit is the fact that 
Wilson owned a majority of the stock, and in that way controlled 
the board. It is claimed by the complainants that it would bave 
been vain and fruitless to call upon the board to sue Wilson, and 
make him disgorge, when the board was his mère créature or instru- 
ment. It is true that Wilson owned a majority of the stock, and 
was thus able to elect a majority of the board of directors; but the 
évidence shows that the boards were always electedunanimously, and 
that the so-called "minority" voted for Wilson and those who are 
now denominated as his mère tools. The minority did this with 
knowledge of the facts which they now claim amounted to fraud on 
Wilson's part. The complainants should bave demonstrated their 
inability to deal with Wilson through the board before bringing this 
suit in their own name in right of the company. The law does not 
présume that the board of directors, or a majority of them, will be 
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unfaitbful because tbey were elected by a person owning a majority 
of the stock. The évidence in this case, fairly considered, does not 
justly warrant an imputation of dishonesty against those who com- 
posed the board at the time this suit was brought, or at any previ- 
ous time. As already stated, the vote at the élection of directors 
was always unanimous, and those stockholders who are now most act- 
ive against Wilson in this suit voted with him at ail times. 

This suit cannot be maintained for otlier reasons. Wilson was 
président of the board of directors, and it is claiined by complain- 
ants that he resigned from the board, and transferred stock to his 
friends without considération, to qualify them to act as directors, with 
a view of having the board thus constituted enter into a contract 
with himself prejudicial to the interests of the company. Sweeney, 
Jackson, and others, who are said to bave received stock without con- 
sidération, were elected members of the board three years before the 
lease was executed, the so-called "minority" voting for them, The 
évidence does not indicate that at this time Wilson contemplated 
such a contract. After thèse parties were placed upon the board by 
Wilson, as his mère instruments, and to register his orders, as it 
is claimed by the complainants, this minority, including the eom- 
plainants, with knowledge of what Wilson had done, and was still 
doing, either expressly assented to the action of the board or by their 
silence acquiesced in Wilson's acts and management. Crubaugh 
seems to hâve been the chief spirit in the so-called "minority." It 
may be fairly said he inspired this suit, although, for obvions rea- 
sons, he appears as défendant rather than complainant. Packard is 
the only one of the four complainants who testified as a witness, and 
he was a member of the board from July, 1878, to July, 1879, when 
the minority referred to constituted a majority of the directors. 
This was long after the lease which is now complained of had been 
executed. Packard knew what Wilson had done under the lease, and 
was still doing. Neither as a member of the board of directors, nor 
as a stockholder, did Packard, at any time or in any manner, indi- 
cate disapproval of the lease, or anything that Wi\son had done un- 
der it. In fact, ail of the complainants knew of the contract of lease, 
and were fully informed as to Wilson's action, and none of them ever 
said or intimated that the lease was injurions to the company's inter- 
est. During the year the so-called minority controUed the board, the 
correetness of Wilson's accounts was never challenged. Crubaugh 
caused a resolution to be adopted several years after the exécution 
of the lease, ratifying it, and approving Wilson's action under it. 
Eoss, secretary and treasurer, made a report to the board on July 
22, 1879, showing the state of Wilson's accounts with the company, 
and Crubaugh expressed satisfaction with this report, and later again 
TOted for Wilson, and the so-called "majority," as directors. The 
board, with knowledge of what Wilson had done, ratified the very 
things which are now objected to, and the stockholders, including the 
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complaînants, either expressed their satisfaction -with tlie lease and 
Wilson's management, or remained silent for years with knowledge 
of ail the facts. 

The case might be différent if Wilson and his friends on the board 
had managed the affaira of the company without the knowledge of 
the complainants. It dôes not lie in the mouth of a stockholder to 
object to what the company has done, if the action which he com- 
plains of was taken with his knowledge and consent. He cannot be 
heard to complain that he has been injui-ed by the doing of some- 
thing which he knew of at the time, and expressly consented to, or, 
by long silence, acquiesced in. There is no innocent stockholder 
hère. The affaira of the company were not conducted without the 
knowledge of the stockholders; there waa no secret in the manage- 
ment. Whether or not Wilson's action was in ail respects what it 
should bave been, it was never challenged by a single stockholder, 
and it had the express approval of some, at least, of the so-called 
"minority." 

The company was organized to mine coal. It owned 1,700 acres 
of undeveloped coal lands, and it was without means to open mines, 
and make the property available. If the company had executed the 
lease to Wilson while he was a member of the board, and still prési- 
dent of it, this suit could not be maintained on the facts in the rec- 
ord. Siich contracta, it is true, are viewed with suspicion, and 
scrutinized with great care ; but, for anything appearing, it was, ail 
things eonsidered, for the benefit of the company. Whether it was 
or not, however, it would stand against ail stockholders who expressly 
consented to it, or, with knowledge of ail the facts, remained silent 
for years. 

The bill is dismissed for want of equity. 



BuFORD and others v. Hollkt and others. 

(Circuit Court, M. B, Alabama. May Term, 1886.) 

1. Courts— JuKMDicTioN of Fbdbkal Coubt as Affectbd by State Laws. 
Wliea a right is conferred by a state statute, which is not in conflict with 
the constitution or laws of the United States, the courts of the United States, 
sitting in such states, can and must enforce such right in the cases in which 
sucli courts hâve jurisdiction. 
3. Same— Jdrisdiotion dp Ukitbd States Court— New Rights and Rembdib8. 
New rights and remédies may hâve the effect to add to and increase the 
business of the court, but that in no proper sensé increases the jurisdiction 
of the court. 
8. Same — Construction of State Statutbs —Construction op Section 721, 
Rbv. St. 

The course of décisions on section 721 of the Revised Statutes has resulted 
in the rule that not only the state statute, but also the settled construction of 
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il by tlie highest court of the state, will be followed by the United States 
courts, and where it establislies a rule of property it is binding upon the 
courts of the United States sitting in such states. 
4. Samk— Validity of State Statute — Section 3886, Code Ala. 

Section 3886 of the Code of Alabama, whichgives a simple contract créditer 
the right to go into a court of equity without flrst obtaining a judgment at 
law and a return of no property, to reach property which has been fraudu- 
lently transf erred, whether in the strict sensé of the statute a rule of décision 
or a rule of property, is a law which the state of Alabama is compétent to 
pass, and is operative in the circuit courts of the United States sitting within 
that state. 

6. CONSTITUTIONAL LaW— RlOHT OP TbIAL BT JurT— EqUITY. 

If a case made bjr a bill is one of equity cognizance, the right of trial by 
jury is not guarantied either by the fédéral or state constitution. 

In Equity. Heard on demurrer to the bill. 

Wm. S. Thorington, J. Falkner, and Geo. F. Moore, for eomplainants. 

H. G. Tompkins and Thomas H. Watts, for défendants. 

Bruce, J. The bill, briefly stated, is that eomplainants, •who are 
citizens of the state of Tennessee, are creditors of the défendant J. B. 
Holley, who is a citizen of the state of Alabama ; that the défendant 
Holley, under circumstances more particularly set out in the bill, has 
fraudulently assigned, conveyed, or assigned, and attempted fraudu- 
lently to convey, assign, and transfer, to varions persons — some of 
them named, others alleged to be unknown — ail the property which 
he owned or which was in his possession, on or about October 31, 
1885, with intent * * * to hinder, delay, and defraud orators 
and his other creditors, and that said transfers were accepted as 
aforesaid with knowledge of said fraudaient purpose of said Holley. 
* * * The prayer of the bill is that the property described in the 
bill may be subjected to the payment of the claims of orators, the 
amount of which shall be ascertained by a référence to a master for 
that purpose, and that the court estabJish and déclare a lien in favor 
of orators on ail the property mentioned in the bill, and for gênerai 
relief. A number of parties are named as transférées of portions of 
the property of défendant Holley, and they are made co-defendants 
to the bill, and they are alleged to be citizens of the state of Alabama. 
The eomplainants are simple-contract creditors of the défendant 
Holley. Their claims hâve not been redueed to judgment in a court 
of law, nor do they claim to hâve any lien upon the property de- 
scribed in the bill, but base their right to maintain this bill upon 
section 3886 of the Code of Alabama, which provides : 

"A creditor, without a lien, may file a bill in chancery to subject to tiie 
payinent of his debt any property which has been fraudulently transferred, 
or attempted to be fraudulently conveyed by his debtor." 

It is insisted by the défendants that this statute can bave no opér- 
ation in the circuit court of the United States sitting in Alabama, for 
that to give it opération there would be to hold that a state statute 
can confer jurisdiction upon a United States court. It is not ques- 
tioned that the bill, so far at least as this objection goes, could be 
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inaintained in the chancery court of the state of Alabama, but it is 
iusisted that this court, derivingits jurisdiction from the constitution 
and laws of the United States, cannot acquire jurisdiction of the ease 
at bar by virtue of section 3886 of the Code of Alabama, or by vïrtue 
of any act whieh it is compétent for the state of Alabama to enact. 

The cases relied on by the demurrants are, among others, the case 
of Payne v. Hook, 7 Wall. 430, and cases there cited. In that case 
the court holds that "the equity jurisdiction and remédies eonferred 
by the constitution and statutes of the United States cannot be lim- 
ited or restrained by state législation, and are uniform throughout the 
différent states of the Union." It may be admitted that as the states 
of the Union cannot limit or restrain the jurisdiction of the courts of 
the United States, neither can they extend or enlarge such jurisdic- 
tion ; though the cases cited are mainly those, as in the case of Payne 
V. Hook, which arose in the state of Missouri, where the jurisdiction 
of the fédéral court was sougbt to be limited by the pecaliar struc- 
ture of the judicial System of that state. 

In the case of Smith v. Railroad Ce, 99 U. S. 400, the court, in a 
case which arose in the state of Kansas, where it appears the dis- 
tinction between légal and équitable remédies bas been abolished, 
said: "The circuit court of the United States of the district bas, 
nevertheless, fnll equity jurisdiction. The fédéral courts hâve it to 
the same extent in ail the states, and state législatures cannot affect 
it;" citing Boyle v. Zacharie, 6 Pet. 648. But the court goes on to 
say: 

"The states may, however, create équitable rights which those courts will 
enforce where there is jurisdiction of the parties and of the subject-matter;" 
citing Clark v. Smith, 13 Pet. 195; Sx parte MoNiél, 13 Wall. 236. 

The court then says : 

"This bill, as regards this point, was well filed in the court to- whieh it 
was addressed. But uothing is better settled than that such a bill must be 
preceded by a judgtnent at law establishing the measure and validity of the 
demand of the complainant for which he seeks satisfaction in chancery;" 
citing authorities. 

An examination of those cases, and of the principle upon which 
they are founded, will show that there is properly no question of ju- 
risdiction involved hère; but the question is whether the law-making 
power of the state of Alabama was compétent to change the rule and 
the law upon this subject, and give a simple-contract creditor the 
right to go into a court of equity without first obtainiog a judgment 
at law and a return of no property; and the législature of Alabama 
having passed such an act, is it operative in this court? This stat- 
ute (3886 of the Code) bas been expounded by the suprême court of 
Alabama in several cases. 

In Lehman v. Meyer, 67 Ala. 396, the court say: 

"But the real meaning of the statute is that a simple-contract creditor, or 
a creditor at large, not having a lien by opération of law, shall hâve an equal 
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riglit with a creditor having such lien through the aid of a court of equity to 
reach property subject to the payment of debts which has been fraudulently 
transferred." 

To the same purport the court, in Evans v. Welch, m 63 Ala., at 
page 256, says: 

"ïhe purpose of this statute, its meaning and opération, cannot be misap- 
prehended, and there is but little room for construction of it. As to prop- 
erty the debtor has fraudulently conveyed, or attempted to convey fraud- 
ulently, the simple-contract créditer is clothed with the same right to resort 
to a court of equity, entitled to the same remedy and relief, to which he or 
any other creditor having a lien was entitled before the statute." 

To the same effect is the récent case of Jones v. Massey, in MSS. 

We hâve, then, the effect and opération of this statute as expounded 
by the suprême court of the state of Alabama, that its purpose was 
not to extend the jurisdiction of any court, but to change the law, 
and provide that a simple-contract creditor is entitled to the same 
remedy and relief against the property of his debtor that a creditor 
having a lien upon the property was entitled to before the statute. It 
is not a question of mère practice and procédure, for it must be ad- 
mitted that neither the jurisdiction of the courts of the United States 
can be affected by the lawa of the states, nor can the procédure in 
the equity courts of the United States be affected by state législa- 
tion; but when a right is conferred by a state statute, which is not 
in conflict with the constitution or laws of the United States, then 
the courts of the United States, sitting in such statès, can and must 
enforce such right in the cases in which such courts hâve jurisdic- 
tion. 

In the case at bar the parties, complainant and défendant, are cit- 
izens of différent states, and the amôunt in controversy is over the 
sum of $500; and if the case made by the bill is one of equity cog- 
nizance at ail, then the circuit court of the United States, sitting in 
Alabama, has jurisdiction, and must administer the law as between 
the parties, whether that law proceeds from the statute law* of the 
state, or from the principles which hâve been embodied in our juris- 
prudence, and which is sometimes, and not inappropriately, desig- 
nated "the law of the land, or American common law." 

To illustrate this principle, and show that there is no question of 
jurisdiction involved hère, allow me to cite tbe case of Duffy v. Louis- 
ville é N. H. Co., tried at a récent term of this court. The plain- 
tiff's intestate was killed, as charged in the eomplaint, by the négli- 
gent act of the défendant railroad company, and the plaintiff based 
her suit upon the statute of Alabama, which provdes : 

"When the death of a person is caused by the wrongful act or omission of 
another, the personal représentative may maintain an action against the lat- 
ter * * * if the former could hâve maintained an action agaiust the lat- 
ter for the same act or omission had it failed to produce death." 

If the reasoning insisted on by the demurrants in the case at bar be 
correct, the suit of Duffy should hâve gone out of court because the 
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act is obnoxious to the objection insisted upon hère that it confers 
jurisdiction upon the courts of the United States, The answer is 
that it confers n j jurisdiction at ail, that is not its purpose or object, 
but it does confer a right which any court having jurisdiction of the 
suit will enforce. Jurisdiction is one thing, and the légal rights and 
remédies to which a party may be entitled is another thing. New rights 
and remédies may hâve the effect to add to and increase the busi- 
ness of the court, but that in no proper sensé increases the jurisdiction 
of the court. The law in question does not go to the jurisdiction of 
the court, but it does go to the rights and remedy to which the com- 
plainants are entitled under the law. 

In further support of this view of the subject many cases may be 
cited. 

In Dennick v, Raîlroad Co., 103 U. S. 11, the suprême court say : 

' A right arising under or a liability imposed eitlier by the common law or 

the statute of a state raay * * * be asserted and enforced in any circuit 

court of the United States having jurisdiction of subject-matter and parties." 

Lorman v. Clarke, 2 McLean, 568, contains a full discussion of this 
Bubject. 

The case of Ex parte McNiel, 13 Wall. 237, is, to my mind, so 
much in point that I must quote the concluding portion of the opin- 
ion of the court, for it is not only authority for the view presented in 
this opinion, but it contains an answer to the argument of the de- 
murrants in this case : 

"It is urged further that a state law could not give jurisdiction to the dis- 
trict court. That is true. A state law cannot give jurisdiction to any féd- 
éral court, but that is not a question in this case. A state law may give a 
substantial right of such a character that, where ttiere is no impediinent aris- 
ing from the résidence of the parties, the right may be enforced in the proper 
fédéral tribunal, whether it be a court of equity, of adnairalty, or of common 
law. ïhe statute in such cases does not confer the jurisdiction. ïhat exists 
already, and it is invoked to give effect to the right by applying the appropri- 
ate remedy. This principle may be laid down as axiomatic in our national 
jurisprudence. A party forfeits nothing by going into a fédéral tribunal. 
Jurisdiction having attached, hia case is tried there upon the same princi- 
ples, and its détermination is governed by the same considérations, as if it 
had been brought in the proper state tribunal of the same locality." 

And in the récent case of Reynolds v. Crawfordsville Bank, 112 U. 
S. 410, S. C. 5 Sup. et. Eep. 216, the court there, quoting from 
Broderick's Will Case, 21 Wall. 503, say: 

"Altliough a state law cannot give jurisdiction to any fédéral court, yet it 
may give a substantial right of such a character that, when there is no im- 
pediment arising from the résidence of the parties, the right may be enforced 
in the proper fédéral tribunal, whether it bea court of equity, admiralty, or 
common law." 

If, then, section 3886 is not liable to the objection made, that to 
give it opération in this court would give it the effect of increasing 
the jurisdiction of the fédéral courts, then it foUowsthat, as it affects 
the rights of parties litigant in this court, it is entitled to the same 
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full measure of opération that it is in the chancery courts of the 
state. 

In this connection, however, it may be proper to call attention to 
section 721 of the Kevised Statutes of the United States, which pro- 
vides : 

"The laws of the several atates, except where the constitution, treaties, or 
statutes of the United States otherwise require or provide, shall be regarded 
as rules of décision in trials at common law, in the courts of the United States, 
in cases where they apply. " 

The course of décision on this statute has resulted in the rule found 
in many of the adjudged cases, not only as applied to suits at law, 
but in equity as well, that not only the state statute, but also the set- 
tled construction of it by the highest court of the state, will be fol- 
lowed by the United States courts; and where it establishes a rule of 
property it is binding upon the courts of the United States, sitting in 
such states. The cases a're numerous, and cover a variety of subjects. 
For instance, the statutes of limitations of the varions states, as ap- 
plied in suits in the United States courts; the rule as to real prop- 
erty, as in the case of Suydam v. Williamson, 24 How. 427 ; a statute 
of the state of Tennessee as to trusts; and the ruling of the suprême 
court of that state upon the statute in the case of Nichols v. Levy, 5 
Wall. 433. 

In the case of Green \. Neal's Lessee, 6 Pet. 291, the court say: 

"In a great majority of the causes brought before the fédéral tribunals, they 
are called to enforce the laws of the states. ïhe rights of parties are deter- 
mined under those laws, and it would be a strange perversion of principle if 
the judicial exposition of those laws by the state tribunals should be disre- 
garded. Thèse expositions constitute the law, and flx the rule of property. 
Rights are acquired under this rule, and it régulâtes ail the transactions which 
corne within its scope. " 

The suprême court of the United States bave not only given us the 
rule, but the reason also on which it is founded ; and the proposition 
is clear that section 3886 of the Code of Alabama, whether in the 
strict sensé of the statute a rule of décision or a rule of property, it 
is a law which the state of Alabama was compétent to pass (opera- 
tive, as is admitted) in her courts, and it must be held to be opera- 
tive in the circuit courts of the United States, sitting within the state. 

It was not claimed at the argument that section 3886 of the Code 
of Alabama was violative of any provision of the constitution or laws 
of the United States, except as to the right of trial by ]ury, which 
will be noticed presently, but the proposition was that the statute in 
question changed a well-known rule of equity which, if held operative 
in the courts of the United States, would impair and destroy that uni- 
formity of jurisdiction which belonged to such courts in ail the dif- 
férent states of the Union. That objection, however, both upon prin- 
ciple and authority, is unsound when we are dealing with the légal 
rights of parties litigant in this court in a suit of which the court has 
jurisdiction both of the subject-œatter and of the parties. 
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In the récent case of Reynolds v. Crawforâsv'dle Bank, 112 U. S. 
405, S. C. 5 Sup. et. Eep. 216, the court, speaking by Mr. Justice 
WooBS, quoting and commenting upon the opinion of the court in the 
case of Rolland v. Challen, 110 U. S. 15, S. G. 3 Sup. Ct. Eep. 495, 
says: 

"In that case a statute of ïTebraska was under review, which provided tliat 
'an action may be brouglit and prosecuted to final decree by any person, 
whether in actual possession or not, claiming title to real estate against any 
person who claiins an adverse interest therein, for the purpose of déterrai n- 
ing such interest, and quieting the title.' ïhe court, speaking by Mr. Justice 
PiELD, declared, in substance, that this statute dispensed with the gênerai 
rule of courts of equity, that, in order to maintain a bill to quiet title, it was 
necessary that the party should be in possession, and, in most cases, that his 
title should be established at law, or founded on undisputed évidence or long- 
continued possession." 

The question we are now discussing, arising, as it does, upon an 
Alabama statute, may not hâve been decide(i by any appellate court, 
but the principle which must control in this case is clearly settled by 
the authority of the two cases last above cited. If it was compétent 
for the législature of the state of Nebraska to change a rule of equity 
in the manner indicated, and that such change should be operative 
in the fédéral courts sitting in that state, then is it not complètent for 
the state of Alabama to change a gênerai rule of equity, and allow a 
créditer to proceed at once against thè property of his debtor in the 
case nominated in the statute, without waiting to get a judgment and 
return of nulla bona, by which time his debtor should bave opportu- 
nity to consummate his scheme of fraud and defeat ail remedy? 

The wisdom of the Nebraska statute commended itself to the judg- 
ment of the suprême court of the United States, (see Rolland v. Chal- 
len, 110 U. S. 21, S. C. 3 Sup. Ct. Eep. 498, cited supra,) and so 
this statute of Alabama, without dwelling upon the evils it was in- 
tended to prevent, commends itself to ail who bave a just apprécia- 
tion of honesty and fair dealing among men in commercial transac- 
tions. 

The next question is whether the case made by the bill is a case of 
eqaity cognizance at ail, for it is olaimed there is no equity in the 
bill. In connection with this question we will consider the proposi- 
tion that section 3886 of the Codeof Alabama is unconstitutional, in 
violation of that provision of the constitution of the state which pro- 
vides "that the right of trial by jury shall remain inviolate," and also 
that it is violative of that provision of the fédéral constitution which 
provides : "In suits at common law, where the value in controversy 
shall exceed twenty dollars, the right of trial by jury shall be pre- 
served. * * *" The solution of the question of the equity of the 
bill détermines the question of the right of the défendant, Holley, to 
a trial by jury in this cause. If section 3886 of the Code is to hâve 
fnll opération in this court, the reading of the section would seem to 
be an answer to the question of the equity of the bill, for the veryob- 
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jeet of the bill is to set aside fraudaient transfers, and attempted 
fraudulent conveyances and transfers of property, made as in the case 
at bar as the bill shows under circumstances well calculated to suggest 
a scheme of fraud. Fraud is one of the heada of equity jurispru- 
dence, and when fraud is sought to be protected under tranafers and 
conveyances of property, a court of equity is peculiarly adapted to 
the discovery of such fraud, and to the removal of the bars behind 
which it seeks to entrench itself. 

In Payne v. Hook, cited supra, the rule is broadly stated thus: 

"ïhe absence of a complète and adéquate remedy at law is the only test of 
equity jurisdiction. * * * It is not enough that there is a remedy at 
law. It must be plain and adéquate, or, in other words, as praetical and ef- 
ficient to the ends of justice, and its prompt administration, as the remedy in 
equity." 

To the same effect is Lewis v. Gocks, 23 Wall. 470, 

That a case in equity is made by the bill seems clear; and if this 
is 80, then upon what foundation can the défendant ïïolley stand, 
claiming a right to trial by jury, when by the fédéral constitution the 
right is limited in terms to suîts at common law where the value in 
controversy exceeds $20 ? 

It was asked, during the argument, if the state of Alabama should 
give jurisdiction to thé chancery courts of the state to render a decree 
upon a plain promissory note, would that give jurisdiction to the 
courts of the United States to render such decree; and the answer 
must be in the négative, for the plain reason that the subject-matter 
of such a suit according to the received principlesof equity jurispru- 
dence is not one of equity, but of légal cognizance only. If the va- 
lidity and amount of the indebtedness of HoUey to the complainants 
were the only questions to be determined in this suit, then it might 
well be said there was no equity in the bill, but thèse are scarcely 
more than incidents in this suit. The main question hère is the set- 
ting aside of alleged fraudulent transfers of property which stand in 
the way of légal remédies, and subjecting such property to the pay- 
ment of debts according to equity and good conscience. Where ques- 
tions of amount are involved, as in this case and in the common cases 
of a foreclosure of a mortgage, the référence for such finding is to a 
master, according to the practice of courts of chancery in such cases. 
If the bill bas equity in it, then there is no right of trial by jury. 
Killian v. Ebbinghaus, 110 U. S. 573; S. 0. 4 Sup, Ct. Rep. 232. 

As to the point made that section 3886 of the Code of Alabama is a 
violation of that provision of the constitution of the state which pro- 
vides that trial by jury shall remain inviolate, it is worthy of remark 
that this section of the Code bas been before the suprême court of 
the state for considération, and that court did not find it obnoxious 
to any constitutional objection, though it is suggested the point was 
not made in that coupt. It is, however, saf e to say that this right of 
trial by jury in Alabama is not guarantied in classes of cases other 
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than those in which jury trials liave always been aceorded in tbis 
state; and if the case made by the bill is one of equity cognizance, 
then the right of trial by jury is not guarantied either by the fédéral 
or state constitution. 

The démarrer to the bill based upon the grounds stated in this 
opinion is overruled. 



Matnaed, Assignée, etc., v. Tilden. 
(Circuit Court. 8. JD. New York. August 38, 1886.) 

1. Statuts! 01* Limitations— Assigkbe of Bankrupt — Action fob Eedemp- 

TiON op Stock Plbdgbd by Bankbupt. 

A pledgee of stock for an admitted debt, and £or a debt not then capable of 
beinè ascertained, the validity of the debt also being admitted, who holds 
gimply as a pledgee, not claiming absolute ownership, and who has taken no 
steps to change his équitable to an absolute title, has not the adverse interest 
which the statute requires in order to compel the assignée in bankruptc;^ of 
the pledgeor to institute a suit within two years from the date of his appoint- 
ment. 

2. Equitt — Parties— Amendmbkt. 

In view of the peculiar features of the case, permission allowed plaintiS to 
amend his bill, and suggestions given as to the persons necessary to be in- 
cluded as parties défendant. 

In Equity. 

Francis C. Barlow and Charles W. Wetmore, for plaîntiff. 

James C. Carter and Frank E, Smith, for défendant. 

Shipman, J. This is a bill in equity against Samuel J. Tilden, 
which was originally brought in the name of James M. Wilkinson, as 
assignée in bankruptcy of William L. Wetmore. Upon the résigna- 
tion of said Wilkinson, and the élection and qualification of Matthew 
H. Maynard in his stead, the latter was admitted to prosecute the 
action. 

The facts in the case which are found to hâve been proved, and to 
be true, are as follows : 

William L. ■Wetmore, a citizen of the state of Michigan, and residing in 
tlie city of Marquette therein, was adjudicated a bankrupt by the district 
court of the United States for the Eastern district of Michigan on July 30, 
1877. James M. Wilkinson waa elected and conflrmed as assignée in bank- 
ruptcy of said Wetmore on November 15, 1877, accepted said trust, and im- 
mediately thereafter became qualifled, and entered upon its duties. This bill 
was flled in his name, as assignes, on March 4, 1881. He resigned on Sep- 
tember 27, 1882. Matthew H. Maynard was elected and conflrmed in his 
stead, became qualifled, accepted said trust, entered upon its duties, and, by 
an order of this court on January 12, 1883, was admitted to prosecute this 
action. 

Said Wetmore, Wilkinson, and Maynard were, at the commencement of 
this suit, ever since hâve been, and now are, citizens of the state of Michi- 
can^ and résidents of said city of Marquette. The défendant, Samuel J. 
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Tilden, was, at the commencement of this suit, a citizen of the state of New 
York, and a résident of Yonkers, in the Southern district of said state, and 
continued to be such citizen and résident until his death, which occurred on 
August 4, 1886. This case was tried on April, 13, 14, 15, and 16, 1886, 

In May, 1863, said Wetmore becamethe lessee, for the term of 20 yeara 
from May 20, 1863, of a tract of land of 40 acres, situate in said county of 
Marquette, and in tlie iron région of the upper peninsula of Michigan. At 
this time the tract of land was entirely undeveloped, and was at considérable 
distance from railroad facilities for transportation, but was supposed to con- 
tai n iron ore. 

The loase gave to the lessee and his assigns the rightof mining and remov- 
ing iron ore which might be found in said premises, of erecting forges and 
f urnaces, and doing ail such acts upon the premises as would best facilitate 
the business of mining ore, or of manuf acturing iron, and reserved to the 
lessee, Mrs. Martha W. Bacon, a yearly rent of 20 cents per ton for each ton 
of ore rained on said land during said term. An average amount of 5,000 
tons per year was to be mined during the term. 

In November, 1863, Mr. Wetmore visited New York city, with this lease, 
for the purpose of inducing some capitalist to embark in the enterprise of 
mining upon the leased land, and was introduced to Mr. Tilden, who waà al- 
ready interested in mining properties in Michigan, and was possessed both 
of capital and of knowledge in regard to the business and prospects of iron 
mining. Mr. Wetmore did not hâve much capital in money. The negotiations 
between thèse two persons resulted in a written agreement, dated November 
4, 1863, the body of which was as follows: 

"(1) The said Wetmore agrées to assign to the said Tilden a lease of certain 
mines and mining lands by Martha W. Bacon to the said Wetmore, dated the 
twentieth of May, 1863, (a copy of which is hereto attache'd ;) such assign- 
ment to be made in proper légal form, and to be duly recorded, and the said 
lease to be valid and effectuai, and f ree from incumbrance or charge, except 
as contained in said lease, of which a copy is hereto annexed ; such assign- 
ment, with the original lease, to be made for the following consideratious, 
and subject to the following conditions: 

"(2) The said Wetmore shall retain a one-sixth interest in the said lease, 
and is to receive for the other five-sixths flve thousand dollars. 

"(3) The said Tilden is to adVance, on the draft of the said Wetmore, at 
one day's sight, two hundred dollars, which is to be faithfully expended by 
the said Wetmore, or such amount of that sum as may be necessary, in order 
to prépare the lands described in the said lease for examination by such agent 
or geologist as the said Tilden shall sélect, to report upon the quantity and 
quality of iron ores contained in the said lands, and adapted to be advanta- 
geously brought to market. 

"(4) In case such examination be made before January 1, 1864, and the 
report be not satisfactory to the said Tilden, the said advance of two hundred 
dollars shall be abandoned, and at the élection of said Tilden to abandon the 
purchase. 

"(5) In case such examination shall not be made, and a further examina- 
tion shall be deemed necessary by the said Tilden after January 1, 1864, the 
said Wetmore shall be at liberty to draw on the said Tilden, in favor of the 
lessor, for one thousand dollars, to be applied as a payment of the royalty 
provided by the said lease, and the right to make or renew the examination 
shall be extended for a reasonable period in the spring season of 1864, not 
beyond June Ist. 

"(6) In case such further examination shall not be made, or the report 

thereupon shall not be satisfactory to the said Tilden, and the purchase shall 

be declined by thesaid Tilden, one-half of said latter advance, or five hundred 

dollars, shall be ref unded by the said Wetmore, and the balance of five hun- 

v.28F.no.l3— 44 
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dred dollars shall be abandoned by the said Tilden ; but, if the purchase sbould 
go into effect, the one thousand dollars shall be refunded eut of the earninga 
of the property. 

"(7) The said Wetmore shall immediately exécute a proper assignment of 
the said lease, and deposit the same, with the lease, in the handa of Peter 
"White, of Marquette, subject to the performance of this agreement and as in 
escrow. 

" (8) The said Wetraore shall make such investigations as he shall be able, 
with a View to obtain further lands containing iron mines, and shall submit 
ail such to the acceptance of the said Tilden without further considération 
than is herein contained. 

"(9) A majority in iiiterest of the person or persons who shall become In- 
terested in the said lease shall décide whether the same be vested in a cor- 
poration or not, withôut préjudice to the right of the said Wetmore to hâve 
his proportion of the corporate stock which may be received in considération 
of the said lease." 

Satisfactory geological examinations were made, and on January 18, 1864. 
Mr. Tilden wrote Mr. "Wetmore: " Yon may make your plans on the assump- 
tion that the transaction is to go on." Gn January 16, 1864, Mr. Wetmore 
drew upon Mr. Tilden for the accrued royalty of $1,000, which is referred ta 
in the preceding contraet, and made the proper entries in a cash-book which 
he opened on that day, and in which he gave the enterprise the name of the 
"New York Iron Mine." 

lu March, 1864, Mr. Wetmore assigned the lease to Mr. Tilden, who gave 
the former a written mémorandum to that effect, in which he also said that 
the assignment was to be "witiiout préjudice to the right of the said Wet- 
more * * * to bave delivered to him one-sixth part of ail stock which 
may be issued in considération of the said lease by any corporation to which 
I may assign the same." 

In April, 1864, Mr. Wetmore, in pursuance of a previous understanding 
or agreement that he was to take the active charge of mining opérations, 
commenced work, erected buildings, and removed the surface earth. In 
July, 1864, the mining and sale of ore commenced, and during that summer 
and fall about 8,000 tons, the products of the mine, were sold for about five 
dollars per ton. The mining and sale of ore, and the investment in tools, 
supplies, materials, and buildings continued, until on May 1, 1865, there had 
been expended about $64,366.86. 

During this period, between April, 1864, and May, 1865, as on ail occa- 
sions thereafter, when flnancial assistance was needed, Mr. Tilden furnished 
the f unds necesSary to carry on the enterprise by the acceptance of time draf ts 
di-awn upon him by Mr. Wetmore. Eemittances of ail receipts were made 
directly to Mr. Tilden, who was the flnancial, and Mr. Wetmore the min- 
ing, head of the enterprise. During the same period, Mr. Tilden waS very 
desirous of selling a portion of his interest in the mine, as the correspond- 
ence between the two owners abundantly shows. Although the pecuniary 
prospects of the mine were very promising, he did not know that the résulta 
would be so exceedingly profltable as they proved to be, and he was anxious 
that others should share the pecuniary burdens of the investment, which were 
beeoraing somewhat weighty. 

In 1864 and 1865 negotiations were had with différent persons by Mr. 
Wetmore for the sale of a large interest in the mine, and notably with Mr. 
S. C. Baldwin, The negotiations with him commenced in March, 1865, and 
continued until May of that year. It was supposed, both by Mr. Wetmore 
and Mr. Tilden. that they had resulted favorably, and that Baldwin and his 
associâtes were to take a large or a controliing interest in the mine, but for 
some unknown reason he did not complète his proposed contraet, and the sale 
was not made. 
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Daring thèse negotiations, with a view to hâve a corporation in existence 
which should own the property and the lease, and to carry into effect the 
plan which is suggested in the contract, and to niake the sale to Baldvvin 
èasily and promptly, Mr. Tilden organized, in the city of New York, on March 
29, 1805, a corporation, by the name of the "New Yorlî Iron Mine," under 
the gênerai laws of the state of Miehigan, which authorized the formation of 
mining and manufacturing corporations. Articles of association were exe- 
cnted by Mr. Tilden, James P. Sinnott, and John Ranlîin, Jr,,as corporators. 
Tlie capital stocli was 0250,000, divided into 10,000 shares of $25 each. The 
terra of existence of the corporation was 30 years from March 29, 1865. The 
Stoclsholders, withtheir respective amounts of stoclt, were said in the articles 
of association to be: S. J. Tilden, 6,000 shares; J. P. Sinnott, 2,000 sliares; 
John Rankin, Jr., 2,000 shares. 

The subscriptions of both Sinnott and Rankin were for the beneflt of Messrs. 
Tilden and Wetmore. Sinnott was a young lawyer in Mr. Tilden's office, and 
Rankin was the clerk of Mr. Tilden. It was said in the articles that no cap- 
ital had been yet paid in. Thèse articles were flled in the oflSce of the secre- 
tary of state of Miehigan on March 31, 1865, and in the oflBce of the clerk for 
Marquette county on April 8, 1865. 

The flrst meeting of the corporation was held at Mr. Tilden's office, in New 
York city, on May 29, 1865. Messrs. Tilden, Sinnott, Wetmore, J. W. La 
Cour, and Rankin were elected direetors. La Cour was Mr. Tilden's office 
boy. He, Sinnott, and Rankin were mère nominal direetors, without pecun- 
iary interest of any kind in the corporation or its stock. 

On June 29, 1865, and before any certiflcate of stock had been issued, a 
meeting of the direetors of said company was held at the office of Mr. Tilden 
in New York, and tlie capital stock was inereased to 20,000 shares of $25 
each. AU the direetors were présent except Mr. Wetmore. He wanted the 
increase made, as appears by his letters of April 8, 1865, April 19, 1865, and 
June 24, 1865.- Tlie record of the meeting states that "ail the members of 
the corporation were présent in person at this meeting, and the foregoing 
resolution was by them unanimously approved and ratifled, and they hereby 
sign a written consent thereto on the record of such meeting." 

On October 18, 1865, four certiflcates of the capital stock of said company, 
in the usual form, for 500 shares each, were issued to and received by said 
Wetmore. Two certifieates of 500 shares each were issued to Sidney Adaras, 
to whom said Wetmore had sold 1,000 shares of stock, and one certiflcate for 
333 sliares was issued to Frederick P. Wetmore, to w.hora said W. L. Wet- 
more liad sold said stock. No certiflcates were issued to Mr. Tilden until Feb- 
ruary, 1878. 

No subséquent meeting of either stockholders or direetors of said company 
was held nntil July, 1877, and no subséquent élection of direetors waslield 
until February 14, 1878. Until July, 1877, the records of the meetings which 
hâve been mentioned were not entered in a book, but the only form in wliich 
they were preserved was upon two loose slieets of paper, carelessly written, 
interlined and corrected in pencil. The corporation liad no record-book un- 
til July, 1877. Altliough tlius carelessly organized and raaintained, it w^as 
and contiiiued to be a legàl and valid corporation under the laws of the state 
of Micliigan. 

One important question under the bill of complaint is the relations 
of the two original joint owners of this mining property to each other, 
after the formation of this corporation. 

After the business of mining actually commenced, and before the 
formation of this corporation, Messrs. TUden and Wetmore were co- 
partners in the business of the New York Mine, and each was e^ititled 
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to receîve a specified share of the profits, and was liable to pay to 
the other the same share of the losses. Tbis partnership was not 
manifested by a written contract, but by the acts of the parties. Mr. 
Wetmore, although he would not hâve been able, at that time, to make 
good pecuniary losses,. yet, as he was entitled to receive one-sixth of 
the profits, he was liable to refund to Mr. Tilden that share of the 
losses. 

Although the original agreement shows that the formation of a 
corporation was contemplated, and although one was formed, the 
plaintiff says that it was formed only for a certain purpose, viz., to 
facilitate the sale to Mr. Baldwin, and to carry the sale into effect, 
and that, the purpose not having been accomplished, the corporation 
was permitted to remain as a nominal body, but without aetual own- 
ership of property, or any vital connection with the mine or its busi- 
ness, and without any relation to the business or dealings with each 
other of Messrs. Tilden and Wetmore, who continued to be the sole 
individual owners of the mine, and to manage it in ail respects as 
they did before, and as partners. 

It is true that this corporation was established with a view of sell- 
ing a part of the mine to Mr. Baldwin, and that, when the plan of 
sale fell through, the two owners neglected the orderly and customary 
business methods or forms by which a corporation ordinarily mani- 
fests or proves its existence and its title to property. It received 
neither assignment of the lease, nor bill of sale of any other prop- 
erty. It had in its possession no formai written muniment of title 
to anything which it owned at the time it commenced business. 

Apparently careless as was the manner in which the corporation 
held the title to and managed the business of the large and profitable 
property which went under the name of the "New York Iron Mine," 
it is yet clear that the two owners of the property not only understood 
that their respective interests had been transferred to and belonged 
to a corporation bearing that name, having a capital of 20,000 shares, 
of which Mr. Tilden owned 16,667 shares, and Mr. Wetmore origi- 
nally owned 3,333 shares, and of which corporation they were the sole 
managers, but, after the formation, it is manifest that the property 
of the New York Iron Mine was in fact transferred to the corporation, 
for thèse among other reasons : 

(1) Mr. Wetmore wrote to Mr. Tilden, on June 23, 1865, as fol- 
lows : "As to the time when the concern should be turned over to the 
new concern, I did that on the first May, as my statements of both 
sets of books will show." This letter was in reply to a letter of Mr. 
Tilden of June 16, 1865, in which he mentions, as one of the things 
to be settled, "the time when the old concern sball be turned over to 
the new." 

(2) This turning over of the old concern to the new was effected 
by causing an inventory to be made of ail the property of the part- 
nership at the mine, and by crediting the inventory to the corpora- 
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tion in its books, and transferring to it ail the accounta. There was 
thus a transfer to the new corporation on its books of the property 
of the former owners, althougb there was no bill of sale and no reso^ 
lution of the board of directors whereby said property was accepted 
in lieu of cash. The lease, which was not transferred, must bave 
been held by Mr. Tilden as trustée for the corporation. 

(3) A controlling fact upon the question now under considération 
is the fact that both parties treated their valuable interests in the 
mine and its business as if they were represented by stock in the new 
corporation; and bought, sold, and pledged its stock, and virtually 
represented tô each other and to the publie that the corporation in 
whose stock they were then dealing was the owner of the New York 
Iron Mine. 

Mr. Wetmore sold 1,000 shares to Sidney Adams, and 333 shares to 
his brother, F. P. Wetmore. On April 10, 1866, he bought from Mr. 
Tilden 3,000 shares for five dollars per share, and pledged the same 
stock to Mr. Tilden as security for the purchase money. In 1866, 
Mr. Wetmore bought from Mr. Adams 500 shares of his stock, and 
sold them to S. P. Ely, who also bought the other 500 shares of the 
Adams stock. In August, 1868, Mr. Tilden, through Mr. Wetmore, 
bought from Mr. Ely his 1,000 shares for $12 per share, and in 1872 
Mr. Wetmore bought from his brother bis 333 shares. In December, 
1873, he pledged 1,000 shares of the stock to Peter White as collat- 
éral security for a debt of $35,000, and delivered to him the certifi- 
cates therefor, with an assignment thereof. The transfer was not 
made upon the books of the company. It is impossible that thèse 
sales and purchases should hâve taken place, and that Messrs. Tilden 
and Wetmore, who were both buyers and sellers, did not know that 
the stock represented the property of the New York Iron Mine. 

(4) Mr. Wetmore made returns under oath to the authorities of the 
statQ of Michigan, which returns were based upon the fact of the ex- 
istence of the corporation, and its ownership of the property known 
as the "New York Iron Mine." 

(5) The ordinary and daily mining business proceeded upon the 
idea that it was transacted by a corporation of which Mr. Tilden was 
président, and George W. Smith was secretary. 

The theory that, while ail thèse facts existed, yet that the corpora- 
tion was a mère name, without property or connection with property, 
is one which bas no force. 

After the formation of the corporation, Mr. Tilden acted as its 
président and treasurer. Remittances were made to him, collections 
were made by him, and ail reeeipts were deposited by him in his in- 
dividual bank-account. When the company needed money, he ad- 
vanced it, and, during the early years of its existence, was sometimes 
its créditer to the amount of $100,000 or more. Down to and in- 
cluding the year 1871, he charged at the rate of 7 per cent, per an- 
num for the use of money, and gave the company crédit at the same 
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rate for the balance when in its favor. From January 1, 1872, to 
Pebruary 1, 1875, interest was charged on both sides of the aecount 
at the rate of 4 per cent, par annum; and from February 1, 1875, 
to April 1, 1877, at 3 per cent. ; and from April 1, 1877, to April 1, 
1878, at an average of 2^ per cent. The interest from January 1, 
1872, to April 1, 1878, was the satne that Mr. Tilden received from 
the bank on his balances. Mr. Wetmore continued to be the mining 
head of the company at Marquette, with a mining captain under 
him. Duplicate sets of books were kept, one at the mine and the 
other in New York, with the exception that, for a time, the commis- 
sions or salary of Mr. Tilden, which had been credited to him on the 
New York books, as compensation for his services, and which amounted 
on April 1, 1873, to $35,598.57, did not appear on the Marquette 
books, because Mr. Wetmore did not recognize the propriety of the 
crédit; but at some time thereafter the two sets of books were made 
to correspond, by Mr. Wetmore's direction. 

No dividends, or division of profits in lieu of dividends, were de- 
clared, until June 24, 1872, when a dividend of $6 per share, or 
$120,000, was made. Thereafter dividends were made as foUows: 
On May 24, 1873, of $7 per share, or $140,000; on May 7, 1874. of 
$7.50 per share, or $150,000; on May 27, 1875, of $5 per share, or 
$100,000; on June 3, 1876, of $5 per share, or $100,000; on May 
31, 1877, of $12.50 per share, or $250,000. Thèse ail amounted 
to $860,000. Upon each dividend Mr. Tilden received the amount 
belonging to 14,667 shares. Upon the first dividend W. L. Wetmore 
received the amount belonging to 5,000 shares, and P. P. Wetmore 
the amount belonging to 333 shares. Upon ail subséquent dividends, 
Mr. Wetmore's share was computed as that belonging to 5,333 shares, 
and he received the amounts as hereinafter stated. 

Thèse dividends were made at annual interviews between Messrs. 
Tilden and Wetmore in the city of New York, without the présence 
or intervention of a board of directors, and were decided upon by the 
two alone. The décision was practically made by Mr. Tilden, who 
held the controUing interest in the stock, and the custody of the funds 
in his individual name. As a rule, Mr. Wetmore wanted a larger 
sum to be distributed, but Mr. Tilden wished an ample surplus, and 
a référence to the board would hâve been a useless waste of time, for 
Mr. Tilden would bave had fuU control. 

At each of thèse annual meetings, statements of the previous 
year's business, and of the financial standing of the company, were 
made out and presented by George W. Smith, the book-keeper of Mr. 
Tilden, and the secretary of the company. Thèse statements were 
for the purpose of giving information in regard to the amonnt of a 
dividend. They were not annual accountings in the sensé that they 
were a finality or a complète adjustment of the business of the cor- 
poration; but they were based upon books which were correctly kept. 

The interest which was received by Mr. Tilden on the balance of 
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the money of the company was apparently correctly accounted for, 
and was acceded to by Mr. Wetmore. The plaintiff objecta to the 
charges made by Mr. Tilden for commissions or salaries, bot upon 
the argument intentionally left that subjeot for future discussion, and 
I therefore make no finding upon it. There was no evidencethài Mr. 
Tilden made use of the company's money in f urtherance of his pri- 
vate spéculations or investments. 

In 1866, Mr. Wetmore became indebted to Mr. Tilden in the sum bf 
$16,000 for the purchase of 3,000 shares of stock, as before stated. 
The certificates of said stock in the name of Wetmore were assigned 
by him, and were delivered to Mr. Tilden, with a power of attorney 
to transfer the same as collatéral security, and said stock bas ever 
since remained as a pledge. 

This debt, subsequently and before 1871, became $38,000, anà 
1,000 more shares of stock were transferred by Mr. Wetmore by as- 
signment in blank, and the certificates with a power of attorney to 
transfer were delivered to Mr. Tilden as additional collatéral security. 
On May 27, 1875, this debt bad become $25,000, and was evidenced 
by a note for that amount, dated May 27, 1875, due May 30, 1876, 
secured as aforesaid, which was renewed by a note for the same 
amount, dated May 31, 1876, due May 31, 1877, secured by the con- 
tinuing pledge of said 4,000 shares; so that when the dividend of June 
3, 1876, was made, Wetmore owed Tilden iudividually $25,000. 

Mr. Wetmore had, before June 3, 1876, coUected notes belonging 
to the corporation amounting to $19,806.80, and retained the money. 
On May 31, 1876, it was agreed bétween himself and Mr. Tilden, 
acting for himself and the corporation, that $20,000 of the then ac- 
cruing dividend of $26,665, to \}e paid said Wetmore, should be paid 
in cash, and that $1,750 should be applied in payment of interest on 
his $25,000 note to Mr. Tilden; and that $4,322.93 should be ap- 
plied upon his said debt to the corporation, leaving a balance thère- 
on of $15,677.07 unpaid. 

For this sum, the company took two notes of Wetmore & Bro., 
indorsed by F. P. Wetmore and W. L. Wetmore, each dated May 
31, 1876, for $10,000, payable, respectively, in seven and ten months 
from date, upon one of which notes said sum of $4,322.93 was in- 
dorsed. For further security, said W. L. Wetmore gave to the corpo- 
ration his individual note for $15,677.07, pledging, as collatéral, said 
4,000 shares of his stock, subject to the prior lien to Mr. Tilden. 
No part of the Wetmore & Bro. notes bas been paid by them, or by 
either of the indorsers. 

Mr. Wetmore's statement of his settlemeut of that dividend is cor* 
rect, and is as foUowa : 
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"Statement Settîemmt with 8. J. Tilden, and the New York Iron Mine, 

June 3, 1876. 
lam credited with: 
Sividend, $5 share, on 5,333 shares stock, ... $26,665 00 

By my note, May 31, 1876, 1 year, 7 per cent, interest, - 25,000 00 

By note Wetmore & Bro., May 1, 1876, 7 months, $10,000 00 
Less indorsed, ..... 4.322 93 

5,677 07 



By note Wetmore & Bro., May 1, 1876, 10 months, - - 10,000 00 



Dr.: 

To my note due May 30, 1876, - - - 25,000 00 

To interest on above, - . - . 1,750 00 

To money had in fall of 1875, - • - 19,806 50 

To interest on same to April 1, 1876, - - 648 10 

To interest on same from April 1 to June 1, 1876, - 237 47 



$67,342 07 



$47,342 07 



Due me 3d to draw for, ..... $20,000 00" 

Mr. Wetmore was also président of the Munîsing Iron Company, 
and was a small stockholder in the Bay Furnace Company, two 
Michigan corporations for the manufacture of iron. Between Sep- 
tember, 1873, and November, 1875, the New York Iron Mine, at his 
instance, sold iron ore to thèse two companies, and on May 31, 1876, 
held notes of the Munising Company to the amount of $43,516.74, 
and of the Bay Furnace Company amounting to $38,803.42. A large 
part of thèse notes were pver-due and protested. Mr. Wetmore was 
liable as an indorser upon $30,000 of the notes of the Munising 
Company, and upon $21,429.34 of the notes of the Bay Furnace Com- 
pany. Mr. Tilden was of the opinion that the debts of thèse two 
manufacturing companies had been incurred in reliance upon the 
représentations of Mr. Wetmore, and, when the subject of a dividend 
was reached, insisted that none should be made, unless Mr. Wetmore 
would assume the payment of said two debts. After an earnest 
discussion, and a positive one on the part of Mr. Tilden, an agree- 
ment to that effect was made, and was embodied in the following 
portion of the written agreement signed by Mr. Wetmore, dated May 
31, 1876, and known as "Exhibit F," and annexed to the plaintifiF's 
bill: 

"And I do further agrée that the said stock, 4,000 shares, shall and may 
be held by the said ïilden also for security of ail liabilities of the Bay Furnace 
Company to the New York Iron Mine, and for security of ail liabilities of the 
Munising Iron Company to the New York Iron Mine, which liabilities ot 
both ?aid companies I do hereby assume, and guaranty the payment of ; said 
collaterals to be held for the said liabilities, with the same effect as if they 
were my own individual and personal liabilities." 

The statutes of Michigan give a mining corporation a lien upon the 
stock of any stockholder in such corporation for the payment of his 
debts to the corporation. 
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Exhibit F "was not executed as a formai securîty to évidence ad- 
vancsB made to said Wetmore out of his interest in undistributed prof- 
its of the said New York Iron Mine. It was not without légal consid- 
ération, and was a valid pledge of said 4,000 shares of stock to secure 
the varions debts hereinbefore speoified. 

On May 31, 1877, the various debts for which said stock waa 
pledged were unpaid, and one year's interest was due thereon. The 
Munising and Bay Furnace Companies were insolvent, and had sus- 
pended business in the fall of 1876. Mr. Wetmore had indorsed for 
the Bay Furnace Company, had taken its property subjeet to its mort- 
gages, was manufacturing upon his own account, and had bought 
from the New York Iron Mine about $22,000 worth of ore to be used 
in said Furnace. When the sale was reported to Mr. Tilden, he tele- 
graphed that no more should be sold, and demanded security, which 
was given, for the sale already made. 

On May 31, 1877, Messrs. Tilden and Wetmore met in New York 
to déclare a dividend. The latter was in great pecuniary straits, and 
desired a large dividend. Mr. Tilden refused to make any unless 
payment of a part of the debts of the Munising and Bay Furnace 
Companies and payment of Wetmore's debt for ore should be made 
out of his share. The resuit of the interview was that Wetmore was 
obliged to accède, and did accède, to the demanda of the other, and 
delivered to him the following order : 

"2'o S. J. Tilden, Treasurer of the New York Iron Mine, and to the said 
Mine : You will please apply, out of such dividend as may be made on 5,333 
Kliaies of the capital stock of the said company belonging to me, seventeen 
hundred and forty dollars and forty-one cents, ($1,740.41,') being interest 
on a loan evidenced by my note to S. J. Tilden, due June 1, 1877, for 
twenty-flve thousand dollars, ($25,000,) and a further amount of ten tliou- 
sand dollars, ($10,000,) on the principal of tlie said loan, which two sums 
you will please pay to said Tilden. You will please further, in like manner, 
apply $772.96 to the payment of a note due May 30, 1877, of W. L. Wetmore. 
You will also apply $180.27, being the interest on a note of Wetmore & 
Brother for $10,000, due June 4, 1877, indorsed by me. You will also apply 
$83.23, being interest due June 1. 1877, on note of Wetmore & Brother, in- 
dorsed by me, due April 4, 1877, for $5,875.76, which, with interest on the 
flrst of June, amounts to $6,083. 23, leaving amount then due $6,000. You 
will also apply $22,220.05, being the amount due from me for account of ore 
talien by me from August 1, 1876, to Deoember 1, 1876, and interest on same 
to June 1, 1877. The balance, being about $31,665.58, you are authorized to 
apply in such manner and proportions as ypu may deem expédient, upon any 
of'my liabilities for ore sold to the Bay Furnace, which is computed to amount, 
on the thirtieth of May, to $42,049.62, and for the Munising Iron Company, 
which is computed to amount to $47,144.98 on the said thirtieth of May, er- 
rors excepted; said last-mentioned sura to be applied in such manner and on 
such notes as you or your treasurer may deem expédient. 

"W.L. Wetmore." 

Thèse applications exhausted his share of the dividend of $250,000 
At the same time, and as a part of the same agreement, the corpora- 
tion loaned Wetmore & Bro. $10,000, upon their two notes, eacb for 
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$5,000, dated June 1, 1877, one payable in eight and the other in 
ten months, both indorsed by W. L. Wetmore, \yho executed the 
agreement which is annexed to the bill ojf complaint, and is known 
as Exhibit E, and which is as foUows: 

"Whereas, the New York Iron Mine has this day made an advance to Wet- 
more & Brother at my request, and to me, of the sum of ten thousand dollars, 
($10,000,) l'or which it has received two notes of five thousand ($5,000) dol- 
lars each, made by "Wetmore & Brother, and indorsed by me, both dated June 
1, 1877, one of which is for eight months, the other of which is for ten months, 
with interest at seven per cent., payable at the Third National Bank, New 
York: now, therefore, I agrée that the said company may hold, as collatéral 
security for the payment of the said notes, ail ray interest in the said mine, 
or its property or assets, or in any dividends now or hereafter to be made in 
the whole or any part of 1,333 shares of the capital stock of the New York 
Iron Mine, and that S. J. Tilden shall hold four thousand shares of said capital 
stock as collatéral security for the payment of the said notes, subject always 
to (ihe payment of the loans or advances heretofore made by him on the same, 
with ail the powers and authority in respect thereto which lie has or might 
hâve for the enforcement of his own advances or loans on the same; and I do 
further consent and agrée with the said mine that the said Tilden may hold 
the said stock, in like manner, as collatéral security for the payment of any 
and ail liabilities of mine to the said company, whether for notes of Wetmore 
& Brother, or of the Bay Furnace Company, or of the Munising Iron Com- 
pany, with the same powers and authorities for the enforcement of payment 
of each and ail the said liabilities as were conferred on the said Tilden by the 
stock-note given for his loan on the said stock; and I do further consent 
and agrée to and with the said New York Iron Mine that ail my interest in 
the said mine, in whatever capacity, and in its assets and property, and ail 
dividends which may now or hereafter be made, shall and may be applied and 
held for the payment of each and every of the said liabilities ; and I do hereby 
consent and agrée that the pig-iron now in hands of Rhodes & Co., assigned 
by me this day to Tilden, treasurer, may be applied on the unindorsed notes 
of the Munising Iron Company, or on any of the said notes, or on such of 
theni as the treasurer of the New York Iron Mine may think expédient, and, 
iii case of any surplus, such surplus may be applied on any liabilities of mine 
to the said New York Iron Mine. W. L. Wetmore. " 

Sfew York, May 31, 1877. 

This agreement was upon good considération, and the loans therein 
mentioned were not advances on account of Wetmore's interest in 
undistributed profits of the New York Iron Mine. Mr. Tilden, by 
means of the two papers, eompelled the payment of debts to the cor- 
poration from a debfcor who was deeply involved. Payment was drawn 
unwillingly from Mr. Wetmoi^e, but the bargain was neither illégal 
nor invalid. The two papers truly express the reason and purpose 
for which they were given. 

On the day on which thèse papers were being executed, a forest fire 
burned up the individual property of Mr. Wetmore in Michigan, who 
found himself, upon his return to his home, completely insolvent. 
He had made and negotiated negotiable paper in the name of the New 
York Iron Mine to the amount of about $60,000, which he had used 
for his own account. He returned to New York, and informed Mr. 
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Tilden of this issue, and unavailingly desired him to assume its pay- 
meut as a part of the debts of the company. Failing to obtain any 
relief either in this way or by other advances from the company, he 
filed a voluntary pétition in bankruptcy on July 23, 1877. 

On July 16, 1877, at a meeting of the directors of the New York 
Iron Mine, Messrs. Tilden, Sinnott, and Eankin being présent, Messrs. 
La Cour and Eankin tendered their résignations. George W. Smith 
and William T. Pelton were chosen in their places. Laurence Me- 
Closkey was appointed gênerai superintendent of the mine. The pre- 
vious removal of Mr. Wetmore, as manager at the mine, was con- 
firmed, and the previous dividends were ratified and confirmed. On 
February 13, 1878, certificates for the 4,000 shares pledged to Mr. 
Tilden, and for 14,660 of his other shares, were issued to him. At a 
meeting of the stockholders on February 14, 1878, S. J. Tilden, George 
W. Smith, Laurence McCIoskey, of Michigan, and Charles F. Mao- 
Lean were elected directors, who subsequently elected Mr. Tilden 
président and treasurer. On July 1, 1880, at a stockholders' meet- 
ing, S. J. Tilden, George W. Smith, Charles J. Canda, Laurence Mc- 
CIoskey, and Charles F. MacLean were elected directors, and were 
re-elected in October, 1881, at the last stockholders' meeting which 
has been held. Pelton, Canda, MacLean, McCIoskey, Ciittenden, 
Sinnott, and Smith hâve or hâve had nominally one share each; 
but ail the certificates, except perhaps Smith's, hâve been assigned 
in blank or to Mr. Tilden, and hâve been delivered to him, or to 
Mr. Smith for him. Mr. Tilden was also the real owner of said Smith'a 
one share. 

The New York Iron Mine made no other dividends. Its bills re- 
ceivable were collected by Mr. Tilden, and the avails were deposited 
in bank in his individual name. It continued mining until May 20, 
1883, when the leasefrom Mrs. Bacon expired. Mr. Tilden, onApril 
1, 1880, obtained a new lease of the same mine from Olive L. Har- 
low, sole heir of Martha W. Bacon. 

In May, 1883, a new corporation was formed, called the "York 
Mining Company," with a capital of $500,000, divided into 20,000 
shares of $25 each, whose business was to be carried on in the same 
township in which the old corporation was located. The stockhold- 
ers, and the amounts of their stock, are as follows : Sanwiel J. Til- 
den, 15,000 shares; George W. Smith, 4,985 shares; Charles J. 
Canda, 5 shares; Laurence McCIoskey, 5 shares; John J. Cahill, 5 
shares. No capital stock was paid in. AU the stockholders, except 
Mr. Tilden, are apparently nominal stockholders only. 

The New York Iron Mine had, on May 20, 1883, at the mine, a 
quantity of ore, and the usual mining plant, consisting of tools, en- 
gines, buildings, tenement houses, boarding-houses, stables, and ail 
that pertains to a mine. The property, except that which has been 
used up, and the ore, is there still. An inventory and appraisal of 
the plant was made by two mining captains, which has not yet been 
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accepted as correct either by the New York Iron Mine or the York 
Mining Company. Tlie latter corporation went into occupancy of the 
plant, withoat any previous or subséquent payment to or settlement 
with its owner for the value of said property, and continued to mine 
and use said property until May, 1884, when it ceased mining. 
Nearly ail of the ore of the New York Iron Mine bas been sold; the 
Personal property at the mine is unsold; some real estate is unsold; 
but ail the other collectible assets, which could be reduced to money, 
bave been converted into cash, and bave been deposited in Mr. Til- 
den's individual bank-acoount, and the corporation bas ceased to do 
business. 

Mr. Wetmore owed Mr. Tilden and the New York Iron Mine, on 
May 31, 1877, at least the foUowing amounts: 

To S. J. Tilden individually, evidenced by note dated May 31, 
1877, $15.000 00 

To the New York Iron Mine, asindorser on Ihree notes of Wet- 
more & Brother 26,000 00 

Balance of liabilities of Munising Iron Company and Bay Fur- 
nace Company, assumed, including interest to May 31, 1877, 48,383 36 



Cash in Mr. Wetmore's hands, July 7, 1877, 
Amount of varions labor and other accounts, 
Ore purchased individually, - - - - 

Amount of draft discounted by Peter White, 

Total. ..... 

Suits against the corporation were forthwith commenced by some 
of the holders of the " irregular paper," which bave thus far resulted 
favorably to the company. Some of thèse notes hâve been paid or 
compromised without suit, upon the ground that the company was 
legaîly liable to pay them under the facts which were peculiar to such 
notes. Thèse payments are held as a debt against said Wetmore, 
upon the ground that having received the money upon the notes, and 
used it for bis own benefit, he is liable to refund such amount to the 
company. 

Until a récent period it was impossible to know the exact amount 
of the debt against Wetmore, which might be or become due by rea- 
son of this class of paper, and that part of the account is unsettled. 

The amont of cash which came into Mr. Tilden's hands for divis- 
ion among the stockbolders after May 31, 1877, and which remained 
in bis possession at the time of his death, I cannofc accurately esti- 
mate. In 1878 he estimated the quick assets, which did not include 
the real and personal property at the mine, or the value of the lease, 
at $383,000. The years 1879, 1880, and 18S1 were profitable years. 
The dividends upon Mr. Wetmore's stock, which could be made from 
the cash in bank, would probably be sufficient to pay ail his debts 
to Mr. Tilden's estate and to the company, and to Mr. White. 



$89,383 36 


2,508 23 


7,931 67 


1,656 44 


5,000 00 


$106,479 70 
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After Mr. Wilkinson was appointed assignée, he visited Mr. Tilden 
in 1878, for the purpose of arriving at some agreement in regard to 
Mr. Wetmore's interest in the mine. The point under discussion be- 
tween them was the purchase by Mr. Tilden of Mr. Wetmore's inter- 
est in his stock, and a conséquent diseharge of the liabilities upon 
it. The only definite agreement on the part of Mr. Tilden was that 
he would take no steps to sell Mr. Wetmore's stock without giving the 
assignée ample notice of his intention, so that he could hâve an op- 
portunity to redeem it. 

On May 26, 1881, and after this suit was brought, Mr. Tilden and 
the corporation advertised for sale at auction, on June 1, 1881, 333 
shares of stock in the name of F. P. Wetmore; 1,000 shares in the 
name of W. L. Wetmore, (but the certificates of which were believed 
to be in the possession of Peter White,) subject to the lien of Peter 
White; and 4,000 shares of stock formerly standing in the name of 
W. L. Wetmore. The sale of the 4,000 shares was said in the ad- 
vertisement to be by authority conferred by the instruments of May 
31, 1876, and May 31, 1877. The sale of the other stock was in 
pursuance of the authority conferred by the instrument of May 31, 
1877, and the sales of ail the stocks were to satisfy the then unsatis- 
fied indebtedness mentioned in said respective instruments. A tem- 
porary injunctionwasissued from this court against said sales, which 
is still in force, and the sales did not take place. 

The bill of complaint was framed by the gentleman who was then 
in charge of the case upon an erroneous theory both in regard to the 
corporation and the pledges of stock, — a theory which would probably 
not hâve been assumed if the pleader had possessed a more accurate 
knowledge of the facts. 

The bill allèges the formation of a copartnership between Mr. Til- 
den and Mr. Wetmore in November, 1863, to carry on the business 
of mining iron ore upon the land described in the lease from Mrs. 
Bacon, — the respective interests of said partners being five-sixths and 
one-sixth ; the assignment of the lease to Mr. Tilden for the purposes 
of said partnership; the acquisition of profits and of property under 
said partnership from Maroh 24, 1864, to May 1, 1877. It further 
allèges an attempt to form a corporation in April, 1865, for the pur- 
pose of selling some interest in said property and the filing of articles 
of association, but that the incorporation was not perfected, and that 
the business was carried on under the agreement of partnership. The 
bill, however, allèges that, by mutual agreement of Mr. Tilden and 
Mr. Wetmore, and for the purpose of distributing évidence of owner- 
ship of said property among the parties interested therein, certificates 
of stock were issued upon a capital of $500,000, divided into 20,000 
shares of $25 each, and that such transfers of thèse certificates took 
place ; that after April 10, 1866, Mr. Wetmore was the owner of 5333- 
20000 of the mine, and Mr. Tilden was the owner of the residue. 

It further allèges that sinee May 31, 1877, the entire custody of 
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the property has been in Mr. Tilden, who bas earrîed an the busi- 
ness and realized profits, but has not accounted to the plaintifif. It 
furtber allèges that Exhibits E and F were execated; that eacb of 
said papers was without considération; that the loans and advances 
which they professed to secure were advances made on account of Mr. 
Wetmore's share in the undistributed profits of the business. The 
validity of the pledge of 1,333 shares of stock is attacked on the 
ground of a noncompliance with the provisions of the New York stat- 
uts of frauds; but this point was abandoned on the argument. The 
défendant is also charged with threatening to sell the pledged stock 
to the great damage of the plaintifif, 

The prayer of the bill is that the pledges may be declared void; 
that the défendant may account in regard to the partnership deal- 
ings; that the court may manage the future partnership business, or 
dissolve it ; and that the défendant may pay to the plaintifif whatever 
may be due upon a settlement of the account; and for an injunction 
against selling said lease or said 5,333 shares of stock, or any part 
thereof, and for further relief. It also alleged that the défendant 
stated an untrue account with Mr. Wetmore on May 31, 1877, and 
prays that it be set aside. The claim that there was a stated ac- 
count was withdrawn at the trial. 

The défendant filed hig pleas, and an answer to so much of the bill 
as was not covered by the pleas. 

The first plea sets up, as a bar to ail the portions of the bill which 
seek to make the défendant liable for the payment of money, the lim- 
itation of two years, which is imposed by section 5057 of the Kevised 
Statutes npon the institution of suits by assignées in bankruptcy. 
The second plea dénies any copartnership between the défendant and 
Mr. Wetmore. The third and fourth pleas deny the allégations that 
Exhibits B and P were without considération, or that the advances 
which they purport to secure were advances on account of undistrib- 
uted profits. The fifth plea dénies the allégations in regard to a false 
account of the business of the mine on May 31, 1877. The sixth plea 
dénies that a mémorandum given by Mr. Tilden on March 24, 1864, 
when the assignment of the lease was executed, was a déclaration of 
trust. 

The answer dénies the other allégations of the bill, and sets up at 
length the financial relations between Mr. Tilden, Mr. Wetmore, and 
the corporation, which hâve been succinctly stated in the flnding of 
facts herein. The answer further allèges that annual correct ac- 
countings were had, which were assented to and agreed to by Mr. 
Wetmore, to and including May 31, 1877, and that ail interest re- 
ceived by Mr. Tilden was included in thèse annual accountings, with- 
out objection, and states the displacement of Mr. Wetmore immedi- 
ately after the discovery of his issue of irregular paper. It relies upon 
the position that Mr. Wetmore was and is indebted both to Mr. Tilden 
and to the New York Iron Mine in large sums, and that, as security 
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for the payment of his specified indebtedness to the former, and hîs 
speoified and determined and also undetermined indebtedness to the 
latter, Mr. Tilden is the pledgee and holder of 4,000 shares of said 
stock, and that the company is the pledgee of 5,333 shares, of which 
1,000 shares are subject to the lien of Peter White thereon, ■who is 
the holder of the certificates of said stock, and 4,000 shares are sub- 
ject to the lien Of said Tilden thereon, and that ail said 5,333 shares 
are subject by the statutes of Miohigan to a lien thereon in favor of 
said corporation for said Wetmore's indebtedness to it. The answer 
also avers that said White and said corporation should be made par- 
ties to the bill. 

The pleaa, having been set down for argument, were overruled as 
pleas, but were allowed to stand as an answer. 

The position which was taken in the answer, that the relations be- 
tween Messrs. Tilden and Wetmore were those of co-stockholders in 
a corporation, in which they alone had the bénéficiai interest, sub- 
ject to the liens of said Peter White and of the corporation itself 
upon the stock of said Wetmore, and that Mr. Tilden was a pledgee 
of 4,000 shares of said stock, is true. 

It is manifest that upon the bill as it now stands, which relies 
upon a continuing partnership between the two stockholders, no af- 
firmative relief can be granted; but it is also obvions that, upon the 
answer and upon the facts which hâve been stated, the plaintiff is 
entitled to relief. The case is that of an admitted and unredeemed 
pledge of stock, the cash value of which is more than the entire prob- 
able debt; the amount of the debt being, until recently, "subject to 
additions not capable of being ascertained." 

Upon this state of facts, the statute of limitations, as against an 
assignée in bankruptcy, is no bar to a suit for the rédemption of 
pledged stock, the validity of the pledge being conceded. A pledge 
of stock for an admitted debt, and for a debt not then capable of being 
ascertained, the validity of the pledge also being admitted, who holds 
simply as a pledgee, not claiming absolute ownership, and who has 
taken no steps to change his équitable to an absolute title, has not 
the adverse interest which the statute requires in order to compel the 
assignée to instiiiute a suit within two years from the date of his 
appointment. Gildersleeve v. Gaynor, 15 Fed. Eep. 101. ■ 

In accordance with the principles laid down in Battle v. Insurance 
Co., 10 Blatchf. 417; Nealev. Neales,2'WsL\l.l; and Hardinw. Boy d, 
113 U. S. 756, S. G. 5 Sup. Ct. Rep. 771,— the prayerof the bill can 
be so amended as to ask that in the event that the court should find 
that the corporation was duly organized. and that the property was 
transferred to it, and that the pledges or any of them were valid, 
there should be an ascertainment of the amount due upon the pledges, 
and a decree for the rédemption of the pledged stock. A court of 
equity has jurisdiction, when the amount due is unascertained, toascer- 
tain the amount, and decree that the pledgeor may redeem. Conyng- 



704 ÏÏKEBAL BEPORTEB. 

kam's Appeal, 57 Pa. St. 474; Hashrotick v. Vandervoort, 4 Sandf. 74; 
1 Story, Eq. Jur. § 606. 

There is enough in the bill to amend by, for a prayer for alterna- 
tive relief is always proper. The allégations in regard to the issue 
and sale of eertiâcates of stock are not harmonious or consistent with 
the allégations of the ownership of said property as partners, the bill 
already contains a prayer for an injunction against the sale of any 
portion of the stock; and, while it dénies the validity of the pledges, 
Exhibits E and F, the validity of the earlier and continuing pledge to 
Mr. Tilden for his own individual debt is not in controversy. 

This is a case for amendment which eminently appeals to the fa- 
vorable discrétion of the court; for the amendments to be inserted are 
harmonious with the answer. The litigation has been an expensive 
one ; the équitable rights of the plaintiff, an assignée for the benefit 
of creditors, are strong; the testimony already taken is important 
for the ascertainment of the amount due upon the pledges ; and a 
final détermination of this part of the controversy can be speedily 
had if the plaintiff so desires. It will be necessary to make the New 
York Iron Mine a party. ' 

It must, however, be observed that this amendment will not bring 
ail the relief to which the plaintiff is entitled, and which he desires 
to obtain in this suit. The New York Iron Mine has ceased to do 
business as a mining company, has converted a great part of its 
property into money, is not, so far as appears, a debtor, and no rea- 
son apparently now exists why dividends should not be compelled to 
be declared. But it is not practicable for the court, under this bill, 
or by means of any allowable amendment of it, to order the New York 
Iron Mine to déclare dividends. Neither is it possible to direct, under 
this bill, the division of the money in the possession of Mr. Tilden at 
the time of his death, on the ground that he and the plaintiff were 
the only stockholders, and that the direotors hâve only a nominal ex- 
istence. The proceeding to obtain the déclaration of dividends, and 
their payment or application to the ascertained indebtedness, if such 
déclaration is refused, as I do not assume will be the case, must be 
against the corporation, by a bill to which, I suppose, Mr. Tilden's 
executors should also be made parties. The circumstances of this 
case are peculiar to itself, and the power of a court of equity to grant 
such relief under the circumstances was expressly conceded by the 
counsel for the défendant. 
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KOHEN V. MUTOAL EbSERVB FtJND LiFE Ass'h.* 
(Circuit Oourt, B. D. Missouri. September 24, 1886.) 

J. LiFB InSUEANOE— CONDITION IN APPLICATION AS TO WHKN POMCT SHAIiL BB 
IN FOBCB. 

Where the application for insurance provides that the policy shall net be 
in force until it is delivered to tlae applicant, the contract of insurance will 
net become binding upon the Company until delivered. 

2. Same. 

Where such a condition is contained in an application by a husband forin- 
surance on his life for his wife's benefit, the fact that the condition is printed, 
and the name of the wife as beneflciary is written, will net prevent such con- 
dition from being binding upon her. 

3. Same — Delat. 

Semble, that unnecessary delay upon the part of the company in passing 
upon the application, and delivering the policy, would not operate to bind it 
as insurer in case of the applicant' s death before such delivery; and that, 
where the application was received at 4 r. m. one day, and acted upon the 
next day, the delay was not improper. 

In Equity. 

George W. Taussig, for plaintiff. 

Wm. C. & James C. Jones, for défendant. 

Brewer, J., (orally.) This is a bill filed by the complainant, ask- 
ing a decree compelling the exécution of a life insurance policy, and, 
the alleged insured having died, the. payment of the amount of the 
policy to the complainant. 

The faets are that on November 7, 1885, Samuel Kohen made to 
the gênerai agent of the défendant in this city his application for 
membership in the défendant company, and a policy of life insur- 
ance. The application was filled ont; the examination had before 
the company's physician hère; the initiation fee, the annual dues, 
and the fées of the physician paid to such gênerai agent, and a re- 
ceipt taken therefor. The papers, thus prepared, were forwarded to 
the gênerai office at New York, and received there on the ninth of 
November at 4 o'clock in the afternoon. The statements in the ap- 
plication showed that the applicant was a first-class risk, and the 
statements are admitted to be true. On the tenth of November the 
application was passed to the médical direetor, by him approved, and 
from him, in the regular course of business, it went to the executive 
committee of the défendant company, and one of its three members 
wrote upon it "Approved," signing his name. Apparently the appli- 
cation never passed away from the hands of the executive committee; 
and on the same day, the tenth or perhaps the eleventh of Novem- 
ber, owing to information received by telegram from St. Louis, this 
approval was erased, and "Declined" written and signed by the 

>Edited by Benj. P. Eex, Esq., of the St. Louis bar. 
v.28F.no. 13—45 
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chaîrman of the executive committee. No certificate of membership 
■was ever prepaced, and no poliey was ever issued. On the tenth of 
November the applicant was shot in the city of St. Louis, and died 
on the 12th. The détails of tbe shooting are not disclosed by the 
testimony, but it is admitted that he was without fault in the trans- 
actiôù ; so that it stands upon an application in ail its f orms show- 
ing a first-class risk, received by the défendant, and, upon the testi- 
mony, I must find accepted by it. 

If that was ail that there was in this case, under well-settled 
rules it would hâve to be held that the minds of the parties had 
come to a concurrence; that a contract was created between them, 
and the complainant entitled to relief. But the application contains 
this provision as to the time when the poliey shall become operative 
and in force : 

"ïhat under no circumstances shall the certificate hereby applied for be in 
force until the actual payment to.and the acceptance of, the first annual dues 
by the association, and actual delivery of the certificate to the applicant, with 
a receipt for the payment of the flrst annual dues, signed by the président, 
secretaiy, or treasurer of the association, during the life-time of the appli- 
<,ant." 

While it may be conceded that a contract was entered into between 
thèse parties, it was a contract to become operative upon the hap- 
pening of a certain condition; and it is compétent, of course, for 
parties to stipulate as to when their contract shall become operative. 
Suppose, for instance, that in this application it had been proposed 
by the applicant that the poliey should become in force on the 
twentieth of November. Such a poliey, though issued by tbe Com- 
pany on the lOth, would not become operative until the time which 
the parties themselves had named; or if in the application had been 
a proposition that the poliey should become operative 10 days after 
its receipt at the home office in New York, then, although it were re- 
ceived on the lOth, and accepted on the lOth, the poliey would not 
become operative as a contract of insurance until 10 days thereafter. 
We ail know that there bave been cases in which, there being no 
stipulation of this kind in the applioation, there bas been a question 
as to whether the insurance company had accepted the proposition, 
and uncertainty in the proof as to whether it had passed the final 
board of détermination so as to constitute an acceptance, and there- 
fore binding on the company. Doubtless, with that fact in view, this 
stipulation was incorporated into this application, so that there might 
be no question as to whether this officer or that officer had passed 
upon the application, and that the contract should not become opera- 
tive until the certificate of insurance had actually reached the appli- 
cant. 

Counsel for complainant has very ably and ingeniously striven to 
avoid the effect of this stipulation. Two principal reasons or sug- 
gestions were offered : 
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Mrst. The application was received in New York at 4 o'olock on 
the ninth of November. He insista that it was the duty of the Com- 
pany to act immediately, unless there was a pressure of other busi- 
ness, which is not shown, and that, if the company had acted im- 
mediately on this application, which confessedly shows a first-class 
risk, the certificate would hâve reached the ineured before his death. 
I think it oan hardly be maintained that the company was guilty of 
any serions delay. The application was received on the afternoon 
of the 9tb, at 4 o'clock. At thattime of daylittle was tobe expected 
of the médical director, or of the executive committee pf the Com- 
pany; and it does appear that it passed into the hands of the 
médical director, and was acted upon by him on the lOth. Even if 
there were delay, can it be said that that delay changed the force of 
this stipulation? Suppose the company neglected for five days to 
act upon it, when the party had proposed that the policy should only 
be in force at the time of the receipt by him of the certificate, would 
the delay of the company make the policy in force before that time ? 
I think not. 

The other suggestion is this : This stipulation is in the printed por- 
tion of the application. The beneficiary was applicant's wife, the 
présent complainant, whose name was written in the application, 
and counsel invokes the aid of the familiar rule that when, in any 
instrument, there are stipulations of opposing import, the written 
hâve eontrol and superiority over tbose that are printed; and he in- 
sists that as Mrs. Kohen, the complainant, was the beneficiary in 
the policy, that to her the policy should be delivered, and not to the 
applicant; that she had the entire interest in the policy, and the right 
to its possession, and therefore that this written over-rides and con- 
trols the printed stipulation. 

I think counsel is mistaken. The negotiations were between the 
applicant and the company. They were the two contracting parties, 
and they could make any stipulation as to the eustody of the policy 
which was to be issued. It would bave been perfectly compétent for 
them to stipulate that it should be tiled iu the office of the register 
of deeds in this city, or anywhere else. The beneficiary, until the 
policy became in force, had no interest in the contract, and the policy 
was not in force until, by its terms, it was delivered to the applicant. 
So, while counsel very ingeniously and forcibly presented this point, 
I am eonstrained to hold against him. 

A decree must be entered dismissing the bill. 



708 raCBOÂI» BEFOBIBB. 

San Fbanoisoo Sav. Union and others v. Ibwin. 

{Circuit Oowi, D. Oalifornia. July 8, 1886.) 

1. POBIilC LAITDS— ACT OP CONGKBSS OP SbPTEMBER 20, 1850 — SWAMP AND OVBR- 
PLOWBD LaNDS. 

The act of congress of September 20, 1850, granting to each state then în 
the Union its swamp and overflowed lands, effected an immédiate transfer 
of interest, which cannot be def eated nor in any way impaired by the delay 
or refusai of the secretary of the interior to hâve the required list made and 
patent issued. 
3. 8ame— Issue dp Patent — Pabol Testimony. 

Wherever the secretary of the interior has made out and certifled a list of 
the swamp and overflowed lands as required by the act of congresa of Sep- 
tember 20, 1850, which conféra them upon the state in which they are situated, 
and has issued the patent, his détermination is so far conclusive as to the 
character of the land that it cannot be collaterally attacked; but where he has 
failed to make such list, and to issue the patent, it is compétent for the state, 
or parties claiming from it, to prove by paroi testimony that the land is of 
the character mentioned in the act of lo50. 

3. United States and Executive Department— Navy Opficeb— Unjustifia- 

BLE Rétention op Peopbiitt. 

The fact that one is an ofHcer of the navy of the United States, and is act- 
ing under their orders, gives no justification for the rétention of the premises 
against the claim of the true owner. 

4. Waters and Water-Courses— Islands— Limit to Privatb Ownership. 

Private ownership of the land of Mare island did not, under the grant of 
the Mexican government, extend to lands regularly covered each month by 
the flow of the tides. 

5. United States and Executive Departments— Statuts op Limitations. 

Légal proceedings to enforce the claim of a citizen to lands in possession 
of the United States cannot be taken, and the statute of limitations cannot 
run against one to whom the courts are thus elosed for the maintenance of 
his claim. 

At Law. 

S. O. Houghton and Geo. A. Nourse, for plaintiff. 

S. G. Hilhorn, U. S. Âtty., and A. L. lihody, for défendant. 

Before Field, Justice, and Sawyer, J. 

FiELD, J. This is an action to recover possession of a tract of 
land situated partly in the county of Napa, and partly in the county 
of Solano, consisting of 7,413 acres and a fraction of an acre. It is 
alleged to be swamp and overflowed land, and that the title to it 
therefore passed to the state by the act of congress of September 
28, 1850, "to enable the state of Arkansas and other states to re- 
claim the swamp lands within their limits." 9 St. 519. 

The iirst section of that act grants to the state of Arkansas "the 
whole of those swamp and overflowed lands, made unfit thereby for 
cultivation," which were unsold at the date of its passage. The 
fourth section extends the provisions of the act to, and confers their 
benefits upon, each of the other states of the Union in which swamp 
and overflowed lands are situated. 

The act is a grant in pressenti, to each state then in the Union, of 
lands situated within its limits of the q[uality described. Its lan- 
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guage is that they "shall be, and the same are hereby, granted to 
said state," — words which import an immédiate transfer of interest, 
and not one in the future. 

Tbe provisions of the second section, making it the duty of the 
secretary of the interior, as soon as practicable after the passage of 
the act, to make out an accurate list and plat of the lands described, 
to transmit the same to the governor of the state, and, on his request, 
to cause a patent to be issued to the state, and declaring that "on 
that patent the fee-simple to said lands shall vest in the state," sub- 
ject to the disposai of the législature thereof, did not prevent the im- 
médiate passing of the title. The patent, with the definite descrip- 
tion by metes and bounds of the lands which it would furnish, would 
serve a useful purpose. It would render it unnecessary for the state, 
or grantees from the state, to make any further proof of the cbar- 
acter of the land should any controversies arise respecting it. In 
many ways, doubts might be created on the subjeet. The évidence 
might be conflicting as to whether the greater part of a légal sub- 
division fell within the description required, as being "wet and unfit 
for cultivation. " In ail such cases the patent would solve the doubt ; 
for the détermination, in that respect, 'A the secretary of the interior 
would be controlling. The ascertainment and désignation of the 
lands, as those described, would be conclusive as against collatéral 
attack. But the title of the state to the lands, they being swamp and 
overflowed, cannot be defeated, nor in any way impaired, by the 
delay or refusai of the secretary of the interior to hâve the reqnired 
list made and patent issued. The state and her grantees might be 
embarrassed in the assertion of their rights, but no other conséquence 
would follow. 

Such is the purport of the advice given to the secretary of the in- 
terior by the attorney gênerai of the United States in his communi- 
cation of November 10, 1858. "It is not necessary," he said, "that 
the patent should issue before the title vests in the state under the 
act of 1850. The act of congress was itself a présent grant, wanting 
nothing but a définition f^f boundaries to make it perfect ; and to at- 
tain that object the secretary of the interior was direoted to make out 
an accurate list and plat of the lands, and cause a patent to be issued 
therefor; but, when a party is authorized to demand a patent for 
land, his title is vested as much as if he had the patent itself, which 
is but évidence of his title." 9 Op. Attys. Gen. 254. 

Such is also the purport of several décisions of the suprême court 
of California. In Oivens v. Jackson, 9 Cal. 322, which was an ac- 
tion, like the présent one, for the possession of swamp and overflowed 
lands under a patent of the state, the défendant demurred to the eom- 
plaint because it did not show that the land had been surveyed and 
patented to the state. The demurrer was sustained in the court be- 
low, but the suprême court reversed the décision, holding that the 
etate had the right to dispose of the swamp and overflowed lands 
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granted to her by the act of 1850, prior to a patent from the United 
States, so as to convey a présent title to the patentée as against a 
trespasser. "The act of congress," said the court, "describes the 
land, not by spécifie boundaries, but by its quality, and is a présent 
législative grant of ail the public lands within the state of the quality 
mentioned. The patent is matter of évidence and description by 
metes and bonnds. The office of the patent is to make the descrip- 
tion of the lands définit© and conclusive, as between the United States 
and the state." See, also, Summers v. Dickinson, 9 Cal. 554, and 
Kernan v. Griffith, 27 Cal. 87. 

In Railroad Co. v. Smith, 9 Wall. 95, the question was presented 
to the suprême court of the United States whether the grant by the 
act of congress of June 10, 1852, to Missouri, of lands to aid in the 
construction of certain railroads, covered the swamp and overflowed 
lands granted to her by the act of September 28, 1850, no patent for 
those lands having been issued to her. After observing that there 
was a présent grant by congress of certain lands to the states within 
which they lie, but by a description requiring something more than 
a mère référence to townships, ranges, and sections to identify them, 
and that it was made the duty of the secretary of the interior to 
ascertain the oharacter of the lands, and furnish the state with évi- 
dence of it, the court said : 

"The right of the state did not dépend on his action, but on the act of con- 
gress; and, though the states might be embarrassed in the assertion of this 
right by the delayor failure of the secretary to ascertain and make outlists of 
thèse lands, the right of the states to them could not be defeated by that 
delay." 

And the court further observed that, as the secretary had no satis- 
factory évidence under his oontrol to enable him to make out thèse 
lists, he must, if he attempted it, rely on witnesses whose personal 
knowledgë enabled them to report as to the character of the tracts 
claimed to be swamp and overflowed; that "Ihe matter to be shown 
is one of observation and examination ; and whether arising before 
the secretary, whose duty it was primarily to décide it, or before the 
court, whose duty it became because the secretary had failed to do 
it, this was clearly the best évidence to be had, and was sufficient 
for the purpose." 

In French v. Fyan, 93 U. S. 169, this subject is further considered, 
and the circumstances under which paroi évidence to show that lands 
claimed as swamp and overflowed will be received, are stated with 
greater précision. That was an action of ejectment for swamp and 
overflowed lands, and the only question raised related to the refusai 
of the court below to receive oral testimony to impeach the validity 
of a patent issued by the United States to the state of Missouri for 
the land in question under the act of 1850 ; the purpose of the tes- 
timony being to show that the land in controversy was not, in point 
of fact, swamp land witliin the meaning of that act. The land had 
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been certified, in 1854, to the Missouri Pacific Eailway Company as 
part of the land granted to aid in the construction of its road by the 
act of June 10, 1852, and the plaintiff had become vested with the 
title of the company. To overcome this title, the défendant gave in 
évidence the patent to the state under the swamp-land act, under 
which he claimed by regular conveyances. The plaintiff then offered 
to prove, by witnesses who had known the cbaracter of the land in 
dispute since 1849, that it was never wet and unfit for cultivation. 
The court below refused to reçoive the testimony, and the propriety 
of its ruling was thus brought before the suprême court. After ob- 
serving that it had been more than once deeided that the swamp-land 
act was a grant in prœsenti, by which the title to those lands passed 
at once to the state^ in whieh they lay, except as to states admitted 
to the Union after its passage, and that the patent, therefore, which 
is the évidence that the lands contained in it had been identified as 
swamp lands, relates back and gives certainty to the title as of the 
date of the grant, the court said that by the second section of the 
act the power and duty devolved upon the secretary of the interior, 
as the head of the department which administered the affairs of the 
public lands, of determiniug what lands were of the description 
granted, and made his office the tribunal whose décision on this sub- 
jeet was to be controUing, and it was his duty to bave accurate lists 
and plats of the lands described made out and transmitted to the 
governor of the state, upon whose request a patent was to be issued. 
Paroi évidence to show that the land covered by the patent to the 
state was not swamp and overfiowed land was therefore held to be 
inadmissible. In commenting upon the case of Railroad Co. v. Smith, 
9 Wall. 95, which was supposed to justify the offer of the paroi tes- 
timony, the court said that "the admission of the testimony in that 
case was placed expressly on the ground that the secretary of the in- 
terior had neglected or refused to do his duty; that he had made no 
sélections or lists whatever, and would issue no patents although many 
years had elapsed since the passage of the act." "There was no 
means," it added, "as this court has deeided, to eompel Lim to act. 
If the party claiming under the state in that case could not be per- 
mitted to prove that the land which the state had conveyed to him as 
swamp land was in fact such, a total failure of justice would occur, and 
the entire grant of the state might be defeated by this neglect or refusai 
of the secretary to perform his duty." 

The resuit of thèse two cases in the suprême court is this : That 
wherever the secretary of the interior haa acted, and certified the lists 
required by the act of 1850, and issued the patent, his détermination 
is so far conclusive, as to the cbaracter of the land, that it cannot be 
collaterally attacked. But, where he has failed to make such list and 
i?3ue the patent, it is compétent for the state, or parties claiming 
frsm her, to prove by paroi testimony that the land is of the cbarac- 
ter mentioned in the act of 1850, which passed to her. 
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On the seventh of April, 1874, the state, through her properly au- 
thorized officers, issued a patent of the tract in controversy to one 
George W. Pearson, describing it as swamp and overflowed land, and 
giving its metes and bouuds. Through him, by various mesne con- 
veyances, the plaintiffs trace their title, each having acquired an un- 
divided one-third interest in the premises as tenant in common with 
the others. The state, by various enactments, had provided for the 
sale of lands of this character, and no question is made as to the 
conformity of the proceedings with their reqoirements in the issue of 
the patent. The objection taken is to the acquisition of any title by 
the state until the lands had been listed and patented to her by the 
United States. The patent of the state is the conveyance of what- 
ever interest she had at that time in the land; and, if it were within 
the description of swamp and overflowed land, her interest was par- 
amount to that of the United States, unless their title antedates the 
act of 1850. An attempt was made at the trial to show that it passed 
as an appurtenant to Mare island under the alleged Mexican grant 
to Castro, of which we shall hereafter speak. Laying that aside for 
the présent, the question is, was the tract swamp and overflowed land 
within the act of 1850? In the absence of any action of the secre- 
tary of the interior which would be conclusive in the matter as against 
collatéral attack, the testimony of witnesses having knowledge of the 
subject as to the character of the land was admissible under the dé- 
cisions mentioned. That testimony clearly showed that the land was 
subject to periodical overflow by the rising of the tides in the bay of 
San Pablo, so as to make it unfit to raise the ordinary crops of the 
country without protecting it with levées from such overflow. The 
act of 1850 grants swamp and overflowed lands. Swamp lands, as 
distinguished from overflow«d lands, may be considered such as re- 
quire drainage to fit them for cultivation. Overflowed lands are those 
which are subject to such periodical or fréquent overflows as to re- 
quire levées or embankments to keep out the water, and render them 
suitable for cultivation. It does notmake any différence whether the 
overflow be by fresh water, as by the rising of rivers or lakes, or by 
the flow of the tides. When drainage, réclamation, or leveeing is nec- 
essary to enable the farmer to use them for some of the ordinary pur- 
poses of husbandry, the lands are within the terms of the act of eon- 
gress, and the title passed by it to the state. The patent of the state is 
thus prima facie évidence that the land embraced by it is of the char- 
acter represented, and the testimony on the subject is without con- 
tradiction. Indeed, we do not understand that the défendant ques- 
tions its force; he dénies only its relevancy and competency. The 
main défense is founded on the theory that until the land is listed to 
the state, and patented by the United States, no title to the state passes. 
For the reason expressed this position is not tenable. 

The other défenses are that the défendant holds possession of the 
premises, as commander of the navy yard at Mare island, for the 
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United States, and that they hâve title to the premises in controversy 
under a graiit of the island to Victor Castro by the Mexican govern- 
ment, and sundry mesne conveyanees from him ; and that the action 
is barred by the statute of limitations of the state. Neither of thèse 
défenses is, in our judgment, tenable. 

The fact that the défendant is an oificer of the navy of the United 
States, and is acting under their orders, gives no justification to the 
rétention of the premises against the claim of the true owners. The 
government of the United States is one of law, and their officers can- 
not deprive any citizen of his property except as the law authorizes 
it, and no law can authorize it except iipon just compensation to the 
owner. This subject has been so fully considered in the learned and 
exhaustive opinion of the suprême court delivered by Mr. Justice 
Miller in the récent case of U. S. v. Lee, generally known as the 
"Arlington Case," that nothing could be added by us. 106 U. B. 
196, and 1 Sup. Ct. Eep. 240. Its reasoning is conclusive. 

The alleged grant to Victor Castro by the Mexican government 
covers only Mare island. The decree of confirmation rendered by 
the United States land commission, May 8, 1852, describes the prem- 
ises thus: 

"The place of which confirmation is hereby given is situated in the bay of 
San rrancisco, [San Pablo,] and is called the ' Isla de la Yegua,^ or 'Mare 
Island,' and, being an islaud, is bounded by the tvater's edge." 

An appeal was taken from the decree to the district court of the 
United States, but what action was there had upon it does not ap- 
pear. The answer allèges that the title was confirmed by that court 
on the second of March, 1857, but no record of the fact, if such were 
the case, was produced. * Assuming that it was confirmed, the title 
recognized was only to the island, "bounded by the water's edge." 
Without thèse words, the island could not be extended beyond the 
water's edge, By the cothmon law^and by that law must decrees 
written in the English language be interpreted — the boundary of the 
island, so far as its ownership as private property is concerned, is 
determined by ordinary high-water mark. The shore, which belongs 
to the public, is the line between that mark and low-water mark, 
over which the daily tides ebb and flow. U. S. v. Pacheco, 2 Wall. 
589 ; 3 Kent. Comm. 427. If we could pass over the language of the 
decree, and apply the rule of the civil law, assuming that it was in 
force in California at the date of the grant, the extent of the land of 
the island susceptible of private ownership would be less than under 
the rule of the common law. Under neither could the private own- 
ership of the land of the island extend to lands regularly covered each 
month by the flow of the tides. Such ownership was ail that was 
conceded by the grant to Castro, and the decree affirming the claim 
of his grantees under it. Large portions of the land in controversy 
are also separated from the island by navigable sloughs. 

Previously to August 31, 1852, the title which Castro possessed 
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liad become vested, by varions mesne conveyances, in William H. 
Aspinwall and George W. P. Bissell, who on that day presented a pé- 
tition to the board of îand commissioners under the act of March 3, 
1851, for the settlement of private Iand claims in California, praying 
for a confirmation of their claim under that grant. The decree of 
May 8, 1852, from which we hâve quoted, confirming the claim, was 
mad9 upon their pétition. On the fourth of January, 1853, they sold 
and convej'ed the island to the United States; describing it as "ail 
that tract of Iand called and known as 'Mare Island,' in the bay of 
San Pablo, as recently surveyed by the board of ofBcers of the United 
States sent to California for the sélection of a site for a navy-yard 
there, induding ail the tule or low and marsh Iand belonging to the 
same, or which has ever been reputed or claimed to belong to the aame." 

This description is more extensive tban the one given in the grant 
to Castro, or by the commissioners in the decree confirming the claim 
under it. Nothing is said, in either grant or decree, of tule or low or 
marsh Iand belonging to the island, or which has been reputed or 
claimed to belong to it. Thèse words are of the vaguest character. 
Whatever may hâve been intended by them, certain it is that the 
grantors, Aspinwall and Bissell, could only convey what they acquired 
under the grant, and the United States took, and could only take, such 
interest ; and that, as we hâve seen, was limited to the island, bounded 
by the water's edge. 

From the date of that conveyance the United States hâve been in 
possession of the island, and hâve constructed there large and expen- 
sive buildings for the uses of the navy, including a navy-yard. They 
hâve also occasionally asserted ownerahip over the adjacent overflowed 
lands, but the acts done by them were not of a character to indicate 
any settled purpose of occupying the Iand», or devoting them to any 
public uses. They bave not constructed any levées to prevent their 
overflow, or made any efforts to reclaim the lands, or to subject them 
to any uses of the government. Two shanties, 10 by 12, erected in 
1874 or 1875 on the lands nearly eight miles distant from the island, 
were soon abandoned, and no other buildings hâve been erected on 
them. It is plain that the acts which the United States are said to 
hâve done to mark their control of the overflowed lands, if done by 
a private party, would not bar the plaintiffs from asserting their right 
of possession. There was on their part no such possession as would 
set the statute of limitations running, and which in time might ripen 
into a title against the true owners. It was not open, exclusive, and 
continuons, such as to give notice to the owners of an intention to 
claim title adversely to them; and the testimony indicates that the 
plaintiffs were ignorant of any adverse claim on the part of the United 
States till a short time before the commencement of this suit. It was 
not accompanied by any of the ordinary acts indicating ownership, 
ànd at no, time were any such acts done exçept in the instance men- 
tioned, where the two shanties were constructed, but soon afterwards 
abandoned. 
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But, independently of this considération, we doubt very much 
wbether the United States can acquire title by adverse possession 
against the rigbt of a private citizen. Tbe theory that an open and 
uninterrupted possession of land by a party, not being the real 
owner, may ripen into title, is founded upon the supposed acqui- 
escence of the owner in the daim of tbe occupant by bis nôt entering 
upon the property, or taking légal proceedings to recover its posses- 
sion. Statutes of limitation do not run against the United States 
except when expressly provided by congress, and no action wiU lie 
against them by a private citizen except by their consent. Légal 
proceedings to enforce the claim of a citizen to lands in possession 
of the United States could not.therefore, be taken, and no statutes 
can run against one to whom the courts are closed for the main- 
tenance of his claim. Nor could the citizen assert his claim to such 
lands by entering upon them. There can be no private entry upon 
land for the assertion of one's rights, where the law does not allow 
an action against the occupant for the possession. In the présent 
case the United States are not sued. They cannot be sued. The 
défendant is not sued in his oiEcial character, but as an individual. 
He is alleged to be in possession. He admits that he is, and justi- 
fies that possession by alleging that he is an ofiEicer of the United 
States, and acting under their authority. He can only make good 
this défense by showing that the United States vrere lawfully au- 
thorized to put him in possession of the land, and such autbority 
they only possessed if they held the title, or had the assent of the 
owner, neither of which is shown in the présent case. 

We do not give any weight to the fact that in 1853, by order 
of the président of the United States, Mare island was reserved, 
with ail its alleged appendages of tule or marsh lands ordinarily re- 
puted to belong to such island; for, if such réservation was intended 
to include ail the swamp and overflowed lands in oontroversy, it was 
to that extent inoperative, — the title, as we hâve aiready seen, hav- 
ing passed to the state by the act of September 28, 1850. 

It follows from what we bave said that findings must be had upon 
ail the issues in favor of the plaintiffs, and judgment entered thereon 
in their favor for the possession of the promises in oontroversy. 



Union Edge-Setteb Co. v. Kbith.* 

{Circuit Court, B. Massachusetts. August 19, 1886.) 

Patents for Intentions— Consteuction of Ci.aims. 

The first claim of the Charles H. Helma patent. No. 173,384, of Februaiy 8, 
1876, for improvements in sole-edge burnishing-machines, viz., "in combina- 

'Bditedby Charles 0. Linthicum, Esq., of the Chicago bar. 
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tion wîth the burniaMng tool, and the rest for the face of the sole, the flnger 
rest, D, substantially as described, " construed, and AeM, that the words "the 
rest for the face of the sole" refer to the flange or guard whioh projects from 
the tool, and not to the upper surface of the flnger rest below the tool. 

In Equity. 

tL E. Mapiadier, for complainant. 

T. W. Porter, for défendant. 

CoLT, J. This bill in equity for injunction and accountis brought 
on the Charles H. Helms patent, No. 173,284, dated February 8, 
1876, for improvements in sole-edge burnishing-machines. The ma- 
chine is a simple one, consisting of a finger rest and a reoiprocating 
burnishing tool, which bas a lip or guard projecting from its rear 
edge. The workman holds the shoe in his hands, and presses the 
edge up against the tool, which reciprocatea with great rapidity. 
The finger rest enables the workman to hold the shoe when burnish- 
ing around the toe. Whether the finger rest has another function — 
that is, whether, by the terms of the patent, the sole was intended to 
be pressed against its upper surface — is the important question in 
this case. If the plaintiËE's construction of the patent can be main- 
tained, I am satisfied it is entitled to a decree, because infringement 
by defendant's machine is apparent, and because the combination 
covered by the first claim, when so construed, is new, useful, and 
not found in prior machines. This seems so clear that I deem the 
further discussion of the question of aûticipat^'on or infringement 
unnecessary. On the other hand, if the defendant's construction of 
the patent be correct, it is manifest that the charge of infringement 
cannot be maintained, because defendant's machine lacks one of the 
material éléments of the combination embraced in the first claim of 
the patent which is alone in controversy in this case. Under thèse 
circumstances, it becomes neoessary to examine with care the spéci- 
fication and drawings of the patent, to ascertain, if possible, the true 
construction of the first claim. 

The controversy between the parties is this : Does the expression 
"the rest for the face of the sole," which is made an élément 
of the first claim, refer to the lower flange or guard which projects 
from the bed of the tool, or does it refer to the upper surface of the 
finger rest below the tool ? The spécification says : 

"My macliine is extremely simple, and consists of a head or standard car- 
rying a tool-holder holding a tool for setting or burnishing the edges of the 
soles of boots and shoes, and a finger rest to aid the workman in holding the 
edge up to the tool, and the face of the sole against the rest, which is just 
below the burnishing part of the tool. The drawings represent the best part 
of my machine; A being the head, B the tool-holder, the tool, and D the 
finger rest. • * * The opération is as follows: * * * The workman 
passes [presses] the edge up against the tool, and the face of the sole against 
the surface which projects below the tool, and gradually moves the shoe so 
as to bring ail parts of the edge to its action, steadying the shoe by the aid of 
the finger rest, D, especially when burnishing the corners of the toes. • « • 
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"The combînation of the flnger rest, D, wîth the burnîshing tool, and the 
rest for the face of the sole, is the main feature of my Invention. AU the 
other points of novelty in my machine also relate to new combinations of 
old éléments. What I elaim as my invention is, (1) in combination with tha 
burnishing tool and the rest for the face of the sole, the flnger rest, D, sub- 
stantially as described." 

It will be observed that the spécification first desoribes "the rest 
for the face of the sole" as "the rest which is just below the burnish- 
ing part of the tool," and, again, as "the surface which projects be- 
low the tool." The first expression seems quite clearly to refer to the 
flange or guard which projects from the tool, and against which the 
sole rests. The second expression is ambiguous, and might well refer 
to the upper surface of the finger rest. When, however, we read the 
language of the patent in connection with the drawings, the meaning 
becomes plain. The drawings, I think, fairly show that the sole 
could not rest on the finger rest in the opération of burnishing. This 
seems to conclude the question. Again, it will be observed that the 
burnishing tool is throughout coupled with the rest for the face of the 
sole. The language is : 

"The combination of the flnger rest, D, with the burnishing tool and the 
rest for the face of the sole, is the main feature of my invention." 

"In combination with the burnishing tool and rest for the face of the sole, 
the flnger rest, D, substantially as described." 

Much weight is given by the défendant to the proceedings in con- 
nection with Helms' application for a patent as bearing upon the cor- 
rectness of the construction that Helms referred to the finger rest as 
the rest for the face of the sole. In his original spécification he said : 

"The flnger rest, D, is the main feature of my invention; ail the othér 
points of novelty in my machine relating to new combinations of old élé- 
ments. What I claim as my invention is — Firut, in a burnishing-machine, 
the flnger rest, D, constructed and operating substantially as described." 

The examiner holding that this claim was anticipated by the Tay- 
man patent of March 11, 1873, which shows a finger rest, thereupon 
the first daim was amended so as to read as follows : "First, in 
combination with the burnishing tool and rest for the face of the sole, 
the finger-rest, D, substantially as described." The examiner replied 
under date of January 11, 1876, as follows: 

"Attention is called to the fact that the flnger rest in the above-cited case 
is stated to be the main feature of the alleged invention. A rest for the same 
purpose is shown in Tayman's patent, and the Other éléments claimed in com- 
bination hâve been shown by the références to be old separately; and if the 
flnger resi performs any new function, in this instance, in combination with 
the tool and holder hère used, it should be clearly stated. It is not under- 
stood what is meant by the words in the flrst claim now presented, viz,, * the 
rest for the face of the sole.' Additional amendment is therefore necessary 
before the case can be further considered." 

In reply to this, the spécification was amended in the foUowing 
particulars, and the patent granted : 
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"(1) By lùBerting Immediately after the words «to aid the workman în 
holding the edge up to the tool,' the words ' and the face of the sole against 
the rest, which is just below the burnishing part of the tool.' 

"(2) By^inserting immediately after the words 'the workman presses the 
edge up iigainst the tool,' the words ' and the face of the sole against the sur- 
face which projects below the tool.' 

"(3) By erasing tlie paragraph immediately before the words 'What I 
claim as my invention is,' and substituting therefor the following: 'The 
combination of the finger rest, D, with the burnishing tool and the rest for 
the face of the sole, is the main feature of my invention. Ali the other points 
of novelty in my machine also relate to new combinations of old éléments.'" 

Undoubtedly, Helms at first considered the finger rest as the main 
feature of his invention nntil he was referred to the Taymau patent. 
He then adds a new élément to the first claim, which is "the rest for 
the face of the sole." The examiner then calls his attention to the 
fact that he has made the finger rest the main feature of his inven- 
tion^ and, further, that, if the finger rest performs any new function 
in combination with the tool and holder, it should be clearly stated, 
and that it is not understood what is meant by "the rest for the face 
of the sole." Helms replies by making the whole combination of the 
first claim, including the rest for the face of the sole, the main feat- 
ure of his invention, and by explaining what he meant by the words 
"rest for the face of the sole," which he had just ineorporated into 
the first claim by amendment, but had not referred to in his spécifi- 
cation. He nowhere states that this refers to a new function of the 
finger rest, nor does he claim any new function for the finger rest. 

At the argument I was by no means free from doubt as to the 
meaning of the patent. The position taken by the défendant at that 
time struck me with much force, but upon careful considération of 
the spécification in connection with the drawings I am satisfied that 
the defendant's view cannot be maintained. Undoubtedly, upon the 
évidence, Helms started with the idea of making the upper surface 
of the finger rest a rest for the face of the sole. The plaintiff con- 
tends that this feature was abandoned some months before the patent 
was granted. In view of the drawings and spécification the plain- 
tiff's évidence on this point must be believed. Whether or not the 
sole edge of a shoe can be burnished with the sole resting against the 
face of the finger rest, and were in fact so burnished in the first ma- 
chines made by Helms, beoomes immaterial in view of the fact that 
the court has found that in the machine as patented the sole does 
not rest against the finger rest in the opération of burnishing. I am 
aware that the défendant seeks to prove that the sole rests against 
the finger rest in the Helms machine as organized in the patent; but, 
in my opinion, neither the drawings nor the évidence support his 
theory. 

Decree for complainant. 
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The Abbie C. Stubbs.* 

(DMrîet Court, D. Massachusetts. July 9, 1888.) 

Ships and Shipping— LiabhiItt of Vessbl Owneks— Limitations Imposhd— 
Kev. 8t. § 4383— GîENERAii Avekage— Salvage— Fbbiqht and Wages Sxjb- 
SEQUENT To Collision. 

Vessel owners, entitled to the protection of the act limiting the lîabîlity of 
vessel owners, (Rev. St. § 4883,) should, in causes of collision, on pétition, be 
credited with the ex^jenses of salvage, and witli the vessel's proportion of the 
gênerai average charges, accruing subséquent to the collision, but not to any 
apportionment of freight or wages for a like period. "Freight then pena- 
ing" means freight earned at the end of the voyage. 

In Admiralty. 

Pétition by the owners of a vessel condemned and sold for the pay- 
ment of damages, in a cause of collision, for leave to avail them- 
selves of the benefits of the act limiting the liability of vessel own- 
ers, (Rev. St. § 4283,) and praying that freight earned^ wages due, 
salvage, and gênerai average, subséquent to the collision, be deducted 
from the proceeds. , 

22. (Stone, for the Perkiomen. 

W. W. Dodge, for the Abbie C. Stubbs. 

Nelson, J. On the former hearing of this case both thèse vessels 
were pronounced at fault for a collision between them on the night 
of July 15, 1885, oiï Monomoy beach, in which the Perkiomôn 
was sunk, and the Abbie C. Stubbs was so severely injured that she 
■was run ashore on Monomoy beach, to keep her from sinking. The 
Pérkiomen earned no freight, and has since been blown up by the 
government as an obstruction to navigation. The Abbie G. Stubbs 
was got off the beach, after throwing overboard a part of her cargo, 
and was towed to New Bedford, her port of destination, where she 
delivered what was left of her cargo, and earned freight amounting 
to $258.55. She was arrested in this suit, and has been sold by the 
marshal, producing $7,760.53 net. Her owners claim the benefit of 
the act limiting the liability of ship-owners for loss by collision. 
There being no prêteuse that the collision occurred with their privity 
or knowledge, the court has no power to decree for a greater amount 
than her value after the collision, and "her freight then pending." 
Eev. St. § 4283. But as one-half of the loss by the destruction of 
the Pérkiomen, after deducting one-half of the damage to the Abbie 
C. Stubbs, exceeds $50,000, the decree inust necessarily exhaust the 
whole fund in the registry of the conrt, unless certain déductions 
asked for by the owners are allowed. 

They ask, first, to bave the freight apportioned, and tô be héld te- 
spOnsible only for so much as acerued up to the time of ihéïçiêà.î It 

' Reported by Théodore M. Ettiiig, Esq., of tlie l'hiladeljihia bar. 
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has Deen recently decided by the suprême court in the case of Place 
\. Nortoich é N. Y. Transp. Co., 6 Sup. Ct. Eep. 1150, that there 
can be no apportionment of the freight where the voyage has been 
broken up by the collision, and no freight eamed. The court held 
that, for the purpose of measuring the amount of the ship-owner's 
liability, under section 4283, it is at the termination of the voyage 
that the vessel is to be appraised, v?hether the voyage is stopped by 
the disaster of the collision, or is continued after the collision, and 
ends at the port of-<îe8tination ; and to this is t»be added the freight, 
if any, earned on the voyage j but that no unearned freight is to be 
added in any event. 

When a ship-owner sends his ship to sea, so far as his liability for 
collisions and other losses happening through the fault of those in 
charge of her, and without his privity or knowledge, is concerned, he 
puts at risk only his ship, the expense of navigating her, and the 
freight she may earn on the voyage. His responsibility is limited to 
the capital embarked in the adventure, and the profit he may gain 
from it in the form of freight, or its équivalent. If the ship is sunk 
or destroyed, and no freight earned, his whole responsibility is at an 
end. If either or both are saved, in whole or in part, to that extent 
his liability remains. The words "her freight then pending," as used 
in section 4283, must at least include freight earned at the endof the 
voyage, for cargo on board atthe time of the collision, which is this 
case. Any déduction from the freight in the nature of an apportion- 
ment is therefore disallowed. So, also, are the wages of the master 
and seamen after the collision, and the expense of a tug in towing 
the vessel from Monomoy beach to New Bedford. Thèse were not, 
in any sensé, salvage services, but were the ordinary expenses of the 
voyage, incurred in earning the freight. 

The owners also claim déduction for sums paid salvors for services 
rendered in getting the vessel oËf the beach, and also a contribution 
in gênerai average for the cargo jettisoned. Both thèse claims should 
be allowed. Both were extraordinary expenses, incurred for the prés- 
ervation of the vessel and freight, as well as of the cargo, and for the 
common benefit, after the libelants' lien had attaehed. They stand 
on the same footiùg as repairs made after the collision, which the 
court decided in Place v. Norwick é N. Y. Transp. Co., ubi supra, 
ought not to be included in the appraisement of the vessel for the 
purpose of determiuing the amount of the ship-owner's liability. The 
salvage expenses are to be apportioned upon the vessel, freight, and 
cargo in proportion to their respective values, and the shares belong- 
ing to the vessel and freight are to be deducted from the proceeds in 
the registry. The gênerai average contribution apportioned upon the 
vessel and freight for cargo jettisoned is to be deducted in fuU. 

A decree is to be entered for the libelants, made up in accordanee 
with this opinion, without coats. Ordered accordingly. 
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GuTwiLLiG, Ex'x, ». ZuBEEBiBR aud othorg. 

{Circuit Gov/H, 8. B. Nm York. October 6, 1886.) 

Beuotal op Casb to Fbdkbal Coubt — Bond— Act of 1875. 

The provisions of the act of 1875, relative to the bond to be given npon the 
removal of a cause into a fédéral court, apply only to cases remoTea uuder 
that act. 

Motion to Eemand. 

Hall ce Blandy, for plaintiff. 

De Wttt G. Brown, for défendant. 

Wheeler, J. This cause was removed from the state court on an 
aflSdavit of local préjudice, pursuant to section 639, Kev. Stj U. 8., 
on behalf of the défendants. It bas now been heard on a motion to 
remand because the bond does not conform to the act of 1875; be- 
cause the amount in dispute does not exceed $500; because the affi- 
davit does not show that both défendants had reason to and did be- 
lieve there was local préjudice; and because the affidavit was not 
sufficiently verified. 

The bond does conform to the provisions of section 639, under 
which the cause was removed. The provisions of the act of 1875, 
relative to the bond, only apply to cases removed under that act. 
The bond is therefore such as is required by the law under which the 
cause was removed, and is sufficient. 

The amount sought to be reoovered, and for which judgment is de- 
manded, is $633.58. The défendants admitted, for the purposes of 
the trial had in the state court, that there was $200 of the amount 
claimed due the plaintiff. That, however, did not afifect the amount 
for which judgment was claimed, and which was to be adjudicated 
upon in the action. 

The pétition for removal, which is sworn to, reads: "Andyour pe- 
titioners further allège and state that they hâve reason to believe, and 
do believe, that from préjudice and local influence they will not be 
able to obtain justice in such state court." This shows belief, and 
grounds of belief, on the part of both, and obviâtes the objection 
made. 

This pétition is shown to be sworn to before an ofBcer — a notary 
public — authorized to administer oaths. This constitutes it an affi- 
davit, and that is ail which is required by section 639. Motion de- 
nied. 

v.28F.no,14— 46 
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New York Eïhaust Ventilatob Co. v. American Institutb of thb 
City of New York and another.* 

{Circuit Court, 8. B. New York. September 1, 1886.) 

1. AwARD?— EiGHTs oi- Pabties to. 

Wliëre one of two parties who had submitted macliines to the American 
Institute for an award of a medal for superiority, flled a bill to restrain the 
Institute from granting, and the other party from receivmg, said medal, held, 
that prier to the time when the parties submitted themselves for the award 
there was no existing right of property or right of action in complaiaant ad- 
verse to either of the défendants. 
3. Samb— Bquitt Juhisdiction. 

A party who bas submitted his machine for an award has no right to invoko 
the aid of a court of equity to compel the making of an award of superiority 
in his favor, nor to restrain the making or carrying out of an award in favor 
of his competitor. 

In Equity. 

James A. Whitney, for plaintiflf. 

Charles B. Alexander and Allan McCuUoh, for the American In- 
stitute. 

J. Alfred Davenport and Edward G. Perkins, for the Simonds Man- 
ufacturing Company. 

BiiATCHPORD, J, ,Tlie plaintiff is a New Jersey corporation, and 
each of the defeadants is a New York corporation. The allégations 
of the bill are, in sabstance, thèse : The plaintiS is engaged in mak- 
ing and aeiling ventilator wheels known as the "Blackman Wbeel." 
The American Institute, in 1884, publicly olïered "a medal of supe- 
riority and a medal of excellence for such ventUating apparatus as 
should, under certain testa and conditions, be proven, on trial, to 
produce the best résulta, and excel in certain respects." ïhereupon 
the plaintiff entered into a contract with the American Institute that 
a compétitive test should take place between the "Blackman Wheel," 
as made by the plaintiff, and another ventilating fan, known as the 
"Wing Disk Fan," as made by the Simonds Manufacturing Company; 
that in December, 1884, the American Institute sent to the plaintiff 
a statement of the conditions on which the compétitive test should 
take place, the same, as signed by the président of the plaintiff, be- 
ing as follows : 

"I hereby agrée to the foUowing as the conditions for the compétitive test 
pf exhaust fans to be made by direction of tlie American Institute: Fans 4 
ft. in dlameter to be used. One test to be made wlth 30 ft. of suction pipe, of 
same dlameter as fan. Wlth Blackman fan, the 30 ft. to be in addition to 
the enlarged chamber. One test with 30 ft. of diseharge pipe, without any 
suction pipe, and without enlarged chamber on Blackman. Thèse tests to 
be repeated with cloth stretched across the pipe. The power requhed to op- 
erate the fans la to be measured by a dynamometer; the quantity of air 

'Edited by Charles C. Linthicum, Esq., of the Chicago bar. 
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moved, by an anemometer; and the pressure or vacuum produced, by a water- 
gauge. The dynamometer and other instruments, and the power, to be 8up- 
plied by the American Instltute. The cost of pipe and incidental expenses 
to be shared equally by the corapetitors. ïhe tests to be made by and under 
the direction of the judges appointed by the American Instituts. The com- 
petitors to hâve the right to be présent to witness any or ail of the tests. 
The cotnpetitors to be furnished with a copy of the record of the tests." 

— That the plaintiiï accepted said conditions subject to a proposition 
made in writing to the American Institute, that a certain modifica- 
tion be made in said conditions, said. writing being as foUows, as 
signed by the président of the plaintiiï : 

"To the Judges — Gentlemen: We freely accept your conditions of test» 
with the exception to your ruling that the Blackman wheel shall draw through 
30 ft. of pipe in addition to the enlarged chamber. This enlarged chamber 
is about fifteen (15) per cent, of the entire length (bO ft.) of pipe our compet- 
ing fan la required todraw through. If the Wingfan is asked to draw through 
30 ft. of pipe, why should the Blackman wheel be required to draw through 
about fifteen per cent, greater length of pipe? We think, to place the Wing 
fan and the Blackman wheel upon the same level iu this test, both should 
draw through the same length of pipe measured from the wheel. We désire 
no advantage whatever, und do not feel that we can consent to give this ad- 
vantage without expressing our objections. 

"As we understand the conditions of this test in gênerai terms, it is that 
each party can erect their wheel or fan so far as to get the best resuit through 
30 ft. of pipe. If we are correct, we claim that eacii party should draw and 
force through 30 ft. of pipe, — no more or less. With this explanation of the 
disadvantage we are under if required to lengthen the pipe, we accept the 
conditions, rather than delay the test." 

That said modification was accepted by the American Institute; 
that the Simonds Manufacturing Company subscribed duplicates of 
the writings, and became a party to the contract; that the conditions 
in the writings were those on which the plaintiiï was induced to sub- 
mit the Blackman wheel in compétition for the prize with the Wing 
disk fan ; that the test was conducted under the direction of the agents 
of the American Institute; that from the trials of the two apparatuses 
it appeared, as concerned ail matters in issue under said conditions, 
and to be determined in said test, under said contract, that the trials 
resulted in favor of the Blackman wheel, and demonstrated its supe- 
rior utility and merit as compared with the Wing disk fan, ail of which 
facts were admitted by and known to each of the défendants; that 
the plaintiff, under said contract, became entitled toa favorable judg- 
ment from the judges, the agents of the American Institute, and to 
receive a medal of superiority for the Blackman wheel; that the 
agents of the American Institute, with the aid, knowledge, and col- 
lusion of the Simonds Manufacturing Company, wrongfully, willfuUy, 
frauduleutly, and with the intent to deprive the plaintitf of the award 
of superiority, and without its consent, disregarded the conditions of 
said contract and writings, and, upon issues and matters not contem- 
plated or authorized by the terms of said contract and writings, and 
in défiance of the rights of the plaintifif , and to its irréparable injury. 
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nnjustly and wrongfuUy, in furtherance of said plan or oonspiracy, 
and wîth wicked intent, rendered a report to the American Institute 
which denied the right of the plaintiff to the highest award, and de- 
clared that the Wing disk fan was entitled to the highest award, and 
recommended that the American Institute award a medal of sape- 
riority to it, said report being as follows : 

"To the Boardof Trustées of the American Institute — Gentlemek: For 
the purpose of ascertaining the capacity and effleiency of the ventilating fan 
exhibited by the New York Exhaust "Ventilator Company, and known as 
"Blackman's Ventilator Wheel," and of the ventilating fan exhibited by the 
Simonds Manufacturing Company, and known as the "Wing Disk Fan," 
compétitive tests were made in the machinery hall of the Institute building, 
ïhe fans were plaeed, in turn, at the end of a pipe four feet in diameter, and 
thirty feet long, through which they drew or forced air as required. Tests 
were made at différent rates of speed, and under the conditions of drawing or 
forcing through the open pipe, or through a disk inserted in the pipe, and made 
of a material known as cheese-cloth. The obstruction oflered by the cheese- 
cloth was intended to represent, in a measure, the résistance encountered by 
the air when passing through such substances as wool, malt, etc., fordrying 
purposes. A sniall 7x7 engine furnished the power, which was transmitted 
to tlie fan bymeans of belts, — one counter-ahaft intervening between the en- 
gine and fan-sliafts. The speed of the engine was regulated by a governor. 
Indicator cards were taken as often as practicable during a test, and the av- 
erage of thèse was taken as the power for that particular test. 

"The velocity of the air passing through the pipe was measured by an ane- 
mometer. Its readings were taken atseven flxed points across the mouth of 
the pipe, one in the center and three on each side; the opposite pairs being at 
the same distance from the center. The anemometer recorded during one 
minute at each point. For the purpose of calculating the volume of air, the 
pipe was considered as divided into rings, bounded by imaginary circles 
drawiy midway between thèse points. The mean of the readings in each ring, 
taken as the velocity for that ring, gave the volume of air passing through it. 
Both fans are eonstructed on the principle of the screw propeller, moving air 
in Unes parallel to the axes of the fans. 

"The blades of the Blackman fan are flxed; that is, not adjustable. Their 
peculiar shape, the exhibitors claim, causes them to draw in the air at the pe- 
riphery as well as at the face of the fan. The fan is therefore plaeed, when 
erected for drawing through pipes or flues, in a cliamber large enough to ad- 
mit the air freely to the periphery. When erected for drawing from a room 
or hall, it is plaeed in the wall or ceiling, but entirely within the room. 

"The fan used in the tests was four feet in diameter, and had six blades. 
The chamber used for drawing tests was flve feet long, and six feet in diam- 
eter at the part immediately surroundingthefan. The blades of the Wing fan 
are adjustable, — i. e., capable of being set at any desired angle, — the angle be- 
ing the same at ail points of the blade, radially. This fan draws air only at 
its face, and may be set in a pipe or flue which is merely large enough to al- 
low the fan to levolve. The fan used in the tests was four feet in diameter, 
and had six blades, which were set at the same angle for ail the tests. Eepre- 
sentatives of both fans were présent during ail the tests, and expressed them- 
selves as f ully satisfled with the manner of conducting them. 

"Tests E, J, and E of the Blackman fan were omitted; the représentative 
of that fan stating that it had already been tested at as high speed as he would 
recommend for actual use. The accompanying tables show the velocities of 
the air passing through the pipe at différent points, the volume of air per 
minute, and the horse-power of the engine. The accompanying diagrams 
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represent the volume of air, and the powers of the engine, in convenîent 
forms for comparison. Black lines are used for the Blackman fan, and red 
Unes for the Wing fan. The horizontal measurementa show volumes of air, 
and the vertical meaaurements tlle power. 

"An inspection of diagrams shows that, when equal volumes of air were 
moved, the corresponding powers were nearly equal with both fans. The 
différences of power — some in favor of one fan, and some in favor of the 
other — were so small that they would not be considered commercially. 

"From the résulta of the tests wedraw the following conclusions: The fans 
are nearly equal when running atspeeds not exceeding 600 to 600 révolutions 
per minute. When necessary to exceed that speed for the purposeof moving 
greater quautities of air, it ean be done much more advantageoualy by the 
Wing fan than by the Blackman. Aa space available for aetting a fan is 
sometimes limited, this is an advantage. 

"Very respectfuUy, your obedient servants, 

"E. A. Magee, 
if S. T. Bedfobd, 

"E. M. HUQENTOBLER, 

"Judges." 
(The tables and diagrams are omitted.) 

." To the Jioard of Managers of the American Institute — Gentlemen. 
We find that the ventilating fan exhibited by the New York E'xhaust Ven- 
tilator Co., and known as the • Blackman Ventilator Wheel,' is well con- 
structed and of good materials. The blades are fixed. Each fan, to attain 
its highest efBciency, must be constructed tosuit the conditions under which 
it is to operate. An altération of thèse conditions impaira its efflciency. 
"We recommend an award of the medal of excellence. 

"E. A. Mageb. 
".J. T. Bebfokd. 

"E. M. HUGENTOBLEK." 

— That, after each of the défendants knew of said results of the tests, 
the agents of the American Institute made certain tests unknown to 
the plaintif, and based the conchisions contained in their report on 
such fraudulent and collusive tests or trials, and not on those made 
under said contract and writings; that the plaintifif, as soon as it was 
informed of said report, and before any action thereon, delivered to 
the American Institute a protest in writing, the contents of which 
are true, as follows: 

"New York, April 29, 1885. 

"The Board of Managers American Institute, Booms 27 and 28 Cooper 
Union, City — Gentlemen: We received yesterday the report of Messrs. 
Magee, Bedford, and Hugentobler, judges upon the Blackman ventilator 
wheel, under date of the lifteenth inst., awarding to said wheel the medal 
of excellence. We shall be forced to enter our protest against the adoption 
of this award by your honorable body, and trust that we shall be able to con- 
vince you of its injustice to us. We hâve also been informed by Mr. Magee 
that a similar report upon the Wing disk fan, recommending award o£ the 
xnedal of superiority, has been submitted to you, and that the reason for this 
award is the ' adjustability of the blades of that fan.'' We désire also to en- 
ter our protest against the adoption of the report upon this fan. We respect- 
fuUy submit the following arguments as a basis for our grounds for protest: 

"First. The adjustability of the blades did not enter into the compétitive 
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tests between thèse ventîlating machines, but, to the contrary, was denied 
by the judges. 

"Second. It was the earnest wish and request of this company, before the 
tests were made at the American Institute, to hâve the Wing disk fan tested 
with its blades at various angles, (such as might be selected by the proprietors 
of that fan,) and that we be allowed to use two or more Blackman wheels, 
to hâve différent angled bJades, against the Wing fan, with the blades set at 
différent angles. ïhis, however, was most positively refused us by the 
judges, who refused to allow the use of more tîian one Blackman wheel for 
the various tests made, and restricted the Wing disk fan to ope angle of blade 
to be selected by its owners; stating, at the same time, that the adjustability 
of thèse blades did not enter into the compétitive test in any manner what- 
ever, and would not be considered, and that the Wing fan would be treated 
as though its blades were fixed and rigid ; and it was so treated throughout 
the entire tests made in our présence by your judges. 

"Third. There are no data in existence, and no experiments hâve ever 
been made, which show tha% the adjustability of the blades of a ventilating 
fan is a désirable f eature. It is not ' an established fact that the effleiency of 
a ventilating fan is affected by the angle at which blades are set.' 

"Fourth. Adjustability of blades in a ventilating fan is of no practical 
value, because it requires expert knowledge, and a séries of tests of the 
volume of air and power, to be able to adjust the blades in each particular 
case, which, to our knowledge, bas never yet been done. 

"Fifth. The figures taken by your judges"will prove us to be correct in the 
assertion that. out of four séries of compétitive tests made by your judges, 
the Blackman ventilator wlieel proved to be the most efficient in three, and 
the most eflBcient in ail four, séries, at those speeds used in actual ventila- 
tion. 

"Sixth. We are reliably informed that, after the tests between the Black- 
man ventilator wheel and the Wing disk fan had been made, the resuit being 
in the hands of your judges, and their report pending, Messrs. Magee and 
Bedford were employed by the Simonds Manufaciuring Company (proprietors 
of the Wing disk fan) to make an extensive Une of experiments with that 
fan, from wliich only they could hâve learned that there was any advantage 
or disadvantage in the adjustable feature of the blades. We claim that this 
was improper and unjust, and that their judgraent bas been biased by thèse 
private tests. AVe, under tliese circumstances, (before they rendered their 
report,) should justly bave been notifled and permitted to make the same Une 
of tests with the Blackman wheel, with blades at différent angles. 

"We enter our final protest, and respectlully claim that the Wing disk fan 
is not entitled to tlie medal of superiority, from tlie fact that the record of 
three out of the four tests made by your judges did and will show that the 
Blackman wheel is the superior of the two; wliich being the fact, the recom- 
mendation of your judges is unfair to us, and sliould be annulled. 

" We most respecttully request that the medals recomtnended by your judges 
may not be awarded until such time as you shall bave had an opportunity ta 
investigate the facts we bave hère given, ail of which we are prepared to 
substantiate should we be given an opportunity. AU we ask or désire is a 
just award upon the merits of the wheel and fan. 
"Very respectfully yours, 

"New York Exhaust Ventilator Co. 
"By D. R. MoKSE, Président. 

"We neglected to say, in our protest, that Mr. E. M. Hugentobler was not 
présent at any time during the test. He, therefore, can only sign the report 
upon statements made him by those who were présent. 

. "D. R. Morse." 
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— That thereafter the plaintiff, at divers times, demanded from the 
American Institute an award to be made in its favor of a medal of 
superiority, which has been ref used, and also demanded from the 
American Institute that it refuse to award the medal of superiority to 
the Wing disk fan ; that the Simonds Manuf acturing Company has 
circulated, in newspapers and circulars, statements that the Black- 
man wheel is inferior to the Wing disk fan, and that a fair test bas 
been made under the direction of the American Institute, which re- 
sulted in showing that the Blackman wheel was inferior to the Wing 
disk fan ; and that the défendants were privies with each other in 
said contract. 

The bill contains allégations that the American Institute was in- 
corporated principally to encourage and promote the useful or in- 
dustrial arts and manufactures, or any improvements made therein ; 
that "in so doing, and with that object in view, it represents to and 
is so regarded by the public and the world, that, through compétent 
judges, carefuUy selected by it as just, experienced, skilled, and hon- 
orable, it will justly, carefully, and honorably, and in accordance 
with the facts, and without bias or improper or wrongful influence, 
after due and proper examinations and tests, pass upou and judge of 
the mérita and superiority of différent manufactures and improve- 
ments therein exhibited to them, and bestow rewards and benefits to 
those who excel therein, and proclaim and publish publicly the re- 
sults of its décisions so found, as also its rewards and benefits to par- 
ties competing therefor;" and that the plaintiff went into said com- 
petitioji relying solely on said représentations, and on the contents of 
said contract and writings. 

The prayers of the bill are : (1) That the American Institute be 
forever restrained from awarding the medal of superiority to the Wing 
disk fan, or to the Simonds Manufacturing Company, in accordance 
with said report, and be restrained from so doing pendente lite; (2) 
that it be forever restrained from publishing said report, and be re- 
strained from so doing pendente lite; (3) that the Simonds Manufact- 
uring Company be forever restrained from accepting said medal of 
superiority, and be restrained from so doing pendente lite; (4) that 
the Simonds Manufacturing Company be forever restrained from pub- 
lishing said report, and from publishing any déclaration that the 
Blackman wheel is inferior to the Wing disk fan, and be restrained 
from so doing pendente lite; (5) that it be deoreed that the plaintiff 
is entitled to receive from and be awarded by the American Institute 
said medal of superiority, and that the American Institute award and 
deliver it to the plaintiff. 

The two défendants put in separate answers, proofs hâve been 
taken, and the case has been heard. After the bill was filed, a mo- 
tion was made for a preliminary injunction, which was denied. 23 
Blatchf. 321, and 2é Fed. Rep. 561. 

On the proofs the state of the case appears to be that the Ameri- 
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can Instîtute, as alleged in its answer, offered "a medal for the beat 
apparatas for ventilating fan, for which the two défendants competed. 
The plaintiff contends that the written instruments amounted to a 
oontract between the plaintiff and the American Inatitute, by which 
certain compétitive tests were fco be made to show the capaeities of 
the two machines for moving air, and that the medal of superiority 
was to be awarded to the one whose capacity should, on such tests, 
appear to be greater; that the resuit of such tests was in favor of 
the plaintiff; that the -décision in favor of the Wing dise fan was 
made solely on the ground that its blades were adjustable at différ- 
ent angles, while those of the Blackman wheel were fixed; that, un- 
der the contract, the judges were not at liberty to take into account 
that feature of adjustability ; and that two of the judges, by agree- 
ment with the Simonds Manufaoturing Company, made private tests 
of the Wing dise fan, after the oompletion of the regular compéti- 
tive tests, and before the décision was given. 

There was no contract that the medal should be awarded to the 
machin-s showing the best results on the tests specified in the written 
papers. The tests, as to the power required to operate the fans, the 
quantity of air moved, and the pressure, were to be made under the 
conditions specified in the written papers. They were so made. But 
there is nothing in those papers referring to any medal or prize, or 
to the grounds on which it should be awarded. The award was to be 
made by the American Institute for what it should, on the whole, re- 
gard as superiority in the machine as a whole. The judges were 
merely an advisory body to report on the spécial tests embodied in 
the written papers, and on such other matters as affected the ques- 
tion of superiority. On the whole évidence there is nothing to im- 
peach satisfactorily the accuracy of the results arrived at by the 
judges from the tests set forth in the tables; or to show that, being 
at liberty, as they were, to consider the feature of the adjustability 
of the blades, that feature ought not, in view of ail other results, to 
hâve controlled, in their judgment and in that of the American In- 
stitute, the question of superiority. 

No valid objection grows out of the private tests made subsequently 
to the other tests. They had référence to the proper angles at which 
to set the blades of the Wing disk fan under given circumstances. 
Their results had no effect on the results of the prior tests. But the 
subséquent tests were not private, in any sensé applicable to this 
case; for it was known to the plaintiff they were to be made, and it 
was known by it, prior to the award, that they had been made. 

It bas been deemed proper to state the foregoing conclusions on 
the évidence, in vindication of the good faith and propriety of the 
action of the two défendants and their agents, and of the judges of 
the American Institute, as to the questions of faet put in issue. But 
there is a deeper question in the case. There was no existing right 
of property or right of action in the plaintiff adverse to either of the 
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défendants, prior to the time the two competitors submitted them« 
selves to the American Institute for an award. Whatever claim the 
Simonds Mannfacturing Company might set up, if it could legally set 
up any, to hâve the award in its favor, if made by the American In- 
stitute, carried into effect, the plaintifif certainly bas no right to in- 
voke the aid of a court of equity to compel the making of an award 
of superiority in its favor by the American Institute. Equally, it haa 
no right to restrain the making or the carrying ont of an award in 
favor of the Simonds Manufacturing Company. No authority or 
précèdent is found for any such suit as this. 

The bill is dismissed, with costs to both défendants. 



Oltphant and another v. St. Louis Ohb & Steel Go. and others. 
(Laokawanna Iron & CoAL Co,, Intervenor.)' 

(Circuit Court, B. B. Missouri. September 23, 1886.) 

1. Rbceivers— Liens — Contracts. 

Where the order of court appointing a receiver of a company directs him 
to carry out and perform the company' s contracts, creditors to whom money 
is due upon partially performed spéculative contracts are not entitled, under 
such order, to a lien therefor prior to that of mortgage creditors. 

2. Dbbtor and Creditor — Paymbnt. 

Where a debtor sent his accepted drafts on a third person to a creditor, with 
directions to collect them, and apply the proceeds to the payment of the 
amount due him, and the accepter made an assignment, and such creditor 
presented the drafts to the assignée, and oVjtained an allowance, but coUected 
nothing, Mld, that such action on the creditor's part did not amount to such 
an appropriation of the acceptances as to release his claim against the orig- 
inal debtor. 
8. Contracts— Sales — Damages. 

Where a manufacturer contracts to furnish, at a stipulated time and price, 
articles which he is engaged in manufacturing, and the other party to the 
contract refuses to receive such articles when tendered, the measure of dam- 
ages isthe différence between the cost of manufacture and the contract price, 
and, in the absence of évidence to the contrary, the market value will be 
taken as the cost of manufacture. 

In Equity. 

Edmund T. Allen, for E. M. Olyphant. 

Hough, Overall de Judson, for Farmers' Loan & Trust Co. 

Edivard Cunningham, Jr., for Intervenor. 

Hitchcock, Madill de Finkeliiburg, for Eeceiver. 

Bheweb, J., (orally.) In the matter of the intervening pétition of 
the Laekawanna Iron & Coal Company in the case of Olyphant v. St. 
Louis Ore é Steel Company, the facts are that the ore and steel com- 
pany, organized for the manufacture of steel rails as well as for the 

^Edited by Benj. F. Eex, Esq., of the St. Louia bar. 
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mining of ore, made some contracts with railroad companîea in 188B 
for the sale to them of steel rails, deliverable monthly at a fixed priée. 
Instead of itself manufacturing those rails, it turned around and 
made contracts with other manufacturing companies, among them 
the Lackawanna Company, for the manufacture by them of rails at a 
less priée than that at which it agreed to sell to the railroad compa- 
nies. Thèse contracts were partially carried out. Several thousand 
tons of rails were manufactured by the Lackawanna Company, deliv- 
ered to the Ore and Steel Company, and by it delivered to the railroad 
companies. 

At the time the receiver was appointed, the value of the rails de- 
livered by the Lackawanna Company was $167,248.12. Of that sum 
$109,207.79 had been paid; $22,040.33 remained confessedly un- 
paid; $36,000 had been disposed of, temporarily at least, by the Ore 
and Steel Company sending their accepted drafts on Cherrie & Co. to 
the Lackawanna Company, giving assurances that those drafts would 
be paid by Cherrie & Co., and directing the Lackawanna Company to 
eoUect those drafts, and apply the amount on the claim. Those 
drafts were accepted by Cherrie & Co., but shortly thereafter Cherrie 
& Co. became insolvent, and an. assignée was appointed under the 
laws of the state of Illinois, in which they did business. The Lacka- 
wanna Company presented those acceptances to the assignée, and they 
were allowed, but nothing bas ever been realized upon them. A part 
of the claim of the Lackawanna Company is for that sum of $36,000. 
The Ore and Steel Company insists that the action of the Lackawanna 
Company in presenting thèse acceptances to Cherrie's assignée, and 
obtaining an allowance, was équivalent to a personal appropriation 
of those acceptances, and made them to operate as payment. We 
think not. They were never taken, in the first instance, as payment. 
There was no agreement that they should be accepted as payment. 
They were received under directions to collect whatever could be col- 
lected on them, and apply on the debt; and the mère fact that the 
Lackawanna Company proceeded in good faith to try and collect them 
of the assignée of Cherrie & Co. did not amount to an appropriation 
by it of those acceptances so far as to release its claims against the 
Ore and Steel Company. We think, therefore, the master was right 
in allowing that amount as a demand against the Ore and Steel Com- 
pany. 

In the pétition filed in July by the trustée of one of the mortgages 
on the Ore and Steel Company, he stated the insolvent condition of 
the Ore and Steel Company ; set foith thèse contracts; and prayed for 
the appointment of a receiver, with power to maintain and operate a 
railroad which belonged to the Ore and Steel Company, to keep the 
same in proper repair, and to operate the coal and ore mines, and 
to carry out and perform said contracts for the delivery of coal and 
ore, and the purchase and sale of steel rails. 

In the order of the court appointing the receiver, he was directed 
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to carry out and perform the contracta of the Ore and Steel Company 
foi the purchase and sale of steel rails, and to préserve and protect 
ail the property of said corporation, and to collect, as far as possible, 
ail accounts, choses in actions, and crédits due the said company, 
acting in ail things under the order of this court. Now it is insisted 
that this claim for unpaid moneys should, by virtoe of this order, be 
given priority over the mortgages upou the Ore and Steel Company. 
Counsel concède that but for this order such a claim for moneys due 
would be simply a gênerai claim, and entitled to no priority over se- 
cured indebtedness. Indeed, that is very évident ; for the claim haa 
none of the equities of a supply claim. It was not for supplies pur- 
chased to enable the Ore and Steel Company to carry on its legitimate 
business of mining or manufacturing; neither was it a contract for 
betterments. It was really no more than a spéculative contract, by 
which it, instead of mining and manufacturing, went into the market, 
and bought from one party for the purpose of selling to another. 
But the argument is this : As the Ore and Steel Company was a 
defaulter in the payment for rails already manufactured and deliv- 
ered by the Lackawanna Company, and as there was a single con- 
tract extending forward into the future for the delivery of further 
rails, when the court directed its receiver, ou the pétition of the trus- 
tée of the mortgage, to carry out and perform that contract, it vir- 
tually assumed it in its entirety as one made by the court for the 
benefit of the property in the hands of the receiver. It is said that 
the Lackawanna Company was under no obligations to deliver any 
more rails, but could treat the contract as then terminated, and pré- 
sent its claim for the unpaid balance; and that when the court, at 
the instance of the bondholders, directed the carrying out and fulfill- 
ment of the contract, it could not thereby appropriate that which was 
bénéficiai, and repudiate that which was burdensome, but took it as 
an entirety, and cast, therefore, upon the property in the hands of 
the receiver a lien prior to that of the mortgage. 

Neither the language of the pétition, nor of the order of the court, 
in terms expresses any such idea. The petitioner did not ask that this 
unseeured claim be awarded priority. The court did not direct that 
it should be given, and, as well suggested by counsel for the receiver, 
it would be a startling doctrine that the court appointing a receiver, 
and directing him to take possession of properties, must in that order, 
or by virtue of that act, wipe out ail incomplète contracts and par- 
tially fulfilled agreements, at the risk of giving to the past-due gên- 
erai claims of parties holding thèse incompleted agreements a priority 
over secured liens. The court takes possession of the property for 
the benefit of ail coneerned, and should manage it witb that purpose 
in view ; making, even if it bas the power, no other changes in the 
several relations of creditors to each other and to the common debtor 
than are absolutely necessary for the accomplishment of the main 
purpose. The interests of ail parties oftentimes will be promoted by 
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going on wîth contracts partially completed. The intervenor was so 
benefited in tbe case at bar. Whatever is done by the reeeiver, in 
the performance of thèse contracta, of course becomes an obligation 
upon the receivership and its property, to be proteeted by the court; 
but to hold that by virtue thereof the court goes back, and takes ail 
obligations already matured which spring from the one contract, and 
casts them as a lien upon the property prior to that of the secured 
indebtedness, we do not think ought to be tolerated. Generally the 
continu ance of the business pending the foreclosure of the liens is 
a main object of the receivership. In that it difïers from an assign- 
ment, which aims at a cessation of business, and a closing out of the 
concern. Especially is this true of railroad receiverships ; the con- 
tinuance of the road as a going concern, and the préservation of its 
established relations and existing contracts, being a large élément of 
value. Can it be that such continuance changes the relations of the 
secured and unsecured creditors to each other and to the property? 
And this applies, not only to the claim for moneys due at the time 
of the appointment of the reeeiver, but also to the claim for damages 
by reason of the failure of the reeeiver to fully complète the contract. 
Both claims spring outof an unsecured contract; and nothingin the 
nature of that contract, or in the ordera of the court, justify us in 
giving either claim priorityover the secured indebtedness. No such 
purpose was contemplated; and there are no equities to justify such 
action. The reeeiver was directed to carry out thèse contracts, "act- 
ing in ail things under the order of this court." So far as any spé- 
cial orders were given, they were obeyed, and ail rails received under 
them paid for. 

Finally, a claim for damages for a failure to fully perform the con- 
tract was made and allowed by the master. Of this the reeeiver com- 
plains. Under the original contract there were to be some thousands 
of tons delivered during September, October, November, and Decem- 
ber. They were not received, — the railroad company ref using to take 
them, and the reeeiver being unable to dispose of them ; and the Lack- 
awanna Company claims damages from the Ore and Steel Company for 
the non-fulfillment of that part of the contract. The master finds that 
the market value of rails of the kind stipulated for in the contract dur- 
ing that fall season was $30. The contract price was $35. The 
master therefore gave the Lackawanna Company an allowance for its 
damages, based upon that différence, — a sum amounting to $23,001. 
The reeeiver contends that that was improper; that the measure of 
damages would be the différence between the cost to the Lackawanna 
Company of constructing the rails and the contract price ; and that, 
as there was no testimony before him as to what the cost of construc- 
tion would in fact bave been, there is no basis for an assessment of 



The master finds, and the testimony shows, that there was a market 
value to rails of this description, and that the market value was $30. 
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We tbink that tbat is snffîcient basîs for the assessment of damages; 
ih&t prima fade that is the cost of construction ; that, if there were any 
peculiarities in the surroundings and conditions of the Lackawanna 
Company which would make its construction and manufacture of those 
rails more expensive, that was a matter for the receiver to show in 
abatement of the damages; as, on the other hand, the Laekawanna 
Company could hâve shown, if the facts would justify, that it conld 
bave constructed those rails at $28, — a price less than the market 
value, — and then the measure of damages would bave been the différ- 
ence between $28 and $35. In the absence of any testimony as to the 
actual cost of construction by the Laekawanna Company, the market 
value of the rails, it being shown that they had a market value, is a 
sufScient basis for the assessment of damages. So we think the as- 
sessment was correctly made by the master. 

Those are the three questions presented ; and, as we agrée with the 
master, the exceptions will be overruled, and the report confirmed. 



Charlotte, Duchesse d'Atjxy, v. Sotjtter and another, Ex'rs. 
{Oweuit Court, 8. D. Nm York. October 6. 1888.) 

WlTSfBSS— SUITS BT AND AGAINST EXECUTORS AND ADMINISTRATOBS. 

The exclusion of testimony of parties to actions by or against executors, 
administrators, or guardians, under section 858, Rev. St., does not extend to 
an inquiry incidental to taking an account, and not upon an issue which is 
the subject of a decree. 

In Equity. 

Lewis Sanders, for complainant. 

Vanderpoel, Green de Cuming, for défendants. 

Wheeler, J. This cause bas now been heard upon a motion to 
exclude the testimony of one of the executors upon the aecounting 
heretofore decreed to settle the amount of the estate in the hands of 
the executors, one-twentieth part of which is decreed, when ascer- 
tained, to the oratrix. The testimony is sought to be excluded under 
section 858, Rev. St. which provides that, in actions by or against 
executors, administrators, or guardians, in which judgment may be 
rendered for or against them, neither party shall be allowed to testify 
against the other as to any transaction with or statement bythe tes- 
tator, intestate or ward, with certain qualifications not hère material. 
The testimony offered is as to a transaction between the testator and 
the exécuter oiïering himself as a witness. No judgment can be ren- 
dered in this action upon that transaction, however. The inquiry is 
incidental fco taking the account, and not upon an issue which is the 
subject of a decree. Therefore the testimony does not appear to cerne 
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wîthin ^he statute. Monongàhela Bank v. Jacobm, 109 U. S. 275; 
S. C. 3 Sup, et. Eep. 219. 
Motion to exolade testimony denied. 



Walkeb V. QuiNOT, M. & P. Et. Ce* 

(Oùrcuii Court, E. B. Missouri. October 1, 1886.) 
RAiLBOADS—MoRTGAGBS—FoRBcaLOsuEE— Compensation ok Trustées and At- 

TOBNEYS. 

Fifteen hundred dollars allowed to New York trustées, and $5,000 to those 
residing in Quincy, Illinois, $5,000 to New York counsel, $5,000 to counsel 
in St. Louis, and $2,000 to counsel in St. Joseph. 

In Equity. 

Motter é Judson, for complainant. 

Hough, Overall é Judson and Phillips ce Stewart, for défendant. 

Brewek, J., (orally.) In the foreclosure case of Walkerv. Quincy, 
M, é P. Ry. Co., the decree, which was signed early last spring, 
among other things, directed the master to inquire as to the proper 
compensation for counsel and the trustées. Subsequently a sale was 
had under that decree, and confirmed. In pursuance of that direc- 
tion in the decree, the master, in May, commenced a hearing as to 
the question of compensation. That hearing was continued from 
time to time, from the eighth of May to late in June, and on the 
twenty-sixth of June the master filed his report, which was confirmed 
on the same day. The report allowed to counsel in New York $5,000, 
to counsel in this city $5,000, and $2,000 to counsel in St. Joseph, 
this state. It allowed $1,500 to the trustée residing in New York, 
and $5,000 to the trustée residing in Quincy, Illinois. 

The committee of the bondholders, which was also the purchasing 
committee, after the confirmation of the report, and after the term 
had adjourned, though within five or six days thereafter, filed excep- 
tions, and a motion to set aside that order of confirmation, and asked 
that the matter be referred back to the master, with leave to them to 
be heard as to the propriety of the allowances to the trustée at Quincy, 
to counsel in this city, and to counsel in St. Joseph. One of the 
grounds of their application is that there were some negotiations, 
prior thereto, between the varions counsel for a settlement of the 
amount of their fées by Gen. Swayne. Thèse negotiations in fact 
never resulted in a definite agreement, because the consent of ail the 
parties interested could not be obtained. The matter was, however, 
informally at least, referred to Gen. Swayne, and he allowed to the 

iBdited by Benj. F. Rex, Esq., of the St. Louis bar. 
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New York counael |5,000. To the counsel hère he allowed only 
$3,000, and to counsel at: St. Joseph $1,000. They also insist that 
the allowances in fact made to the last-named counsel, as well as that 
to the résident trustée, are excessive. 

I hâve looked the testimony over, and am satisfied that the allow- 
ance to the trustée at Quincy was entirely Justified. True, he was 
allowed more than the trustée in New York; but the road was taken 
out of the possession of the receivers of the Wabash, and for nine 
months thereafter was in the custody of thèse trustées. During this 
time he was the real manager, reporting monthly to his New York 
associate, who simply made- examination of the reports. The active 
charge of the business was in the hands of this résident trustée; and, 
considering the length of the road, (134 miles,) the time of control, 
and the amount of business, (some $160,000 and odd dollars,) Ithink 
there can be no question but what the allowance was eminently proper. 

So far as the allowance to the counsel hère is concerned, it is suf- 
fieient to say that this was not an ordinary foreclosure. A bill was 
originally brought by Mr. Walker, one of the bondholders, through 
counsel in St. Joseph, while the road was in possession of the receivers 
of the Wabash, and proceedings were had for the purpose of extri- 
cating that road from the possession of the receivers. It was aceom- 
plished, and the road was turned over to the trustées. Subsequently 
the trustées filed a cross-bill, setting up the mortgage. Tliere was a 
second mortgage, and thereafter défenses were interposed by the road, 
and by the second mortgage bondholders, so that there was not an 
ordinary foreclosure going through by simple default. There was a 
litigated suit, involving necessarily, by virtue of the relations of the 
road to the Wabash System, some questions of considérable impor- 
tance. I hâve read the testimony very carefully as to the services 
rendered, and I cannot think the master erred in his allowance. 

Further, ail parties having counsel in this court appeared before 
the master. Gen. Chamberlain, the New York counsel, gave his tes- 
timony as to the value of his services, as.did also the other counsel, 
and ail parties were represented before the master, and were aware 
of the proceedings, which were pending before him for six or seven 
weeks; and while, perhaps, it is true that the report ought not to 
hâve been confirmed so immediately upon its being filed, yet, under 
the circumstances, the irregularity is not such that it ought to be set 
aside. 

The motion will be overruled. 
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WOODWABD V. GOTJLD.* 

(Oireuit Court, E. B. Mïêsowri. September 34, 1886.) 

1. Pleadino — RtiLB WHEKE Third Amendkd Pétition has been Adjttdoed 

Ihsufficibnt— Rbt. St. Mo. §§ 3538, 8540. 

The provision of the Missouri practice act, that where three pétitions flled 
in a case hâve been adjudgedinsufBcient upon demurrer, or motion to strike 
out, no further pétition shall be flled, held obligatory on fédéral tribunals in 
the State, and to apply in a case where the flrst pétition had been held insuf- 
flcient on a motion to make more deflnite, and the other two on demurrers. 

2. AssuMPSiT — Plbadings — Contkacts. 

Opinion expressed (37 Fed. Rep. 183) in ruling on demurrer to amended pé- 
tition, repeated. 

At Law. Motion to strike out and dismiss. 

For opinion upon motion to make the original pétition more definite, 
see 27 Fed. Bep. 182. For opinion on demurrer to the amended 
pétition, see 27 Fed. Eep. 338. 

Krum é Jonas, for plaintifiF. 

Bennett Pike, for défendant. 

Treat, J., (orally.) In the case of Woodward v. Gould the court 
has had presented to it two propositions. This is a fourth amended 
pétition. Does it fall within the terms of the practice act of the state, 
which, under the act of congress, obtains hère? The whole of the 
statute indicates that where there hâve been motions to strike out, or 
demurrers, thrice repeated, the party is not permitted to plead further. 
But it so happens that one of the motions was a motion not in form 
to strike out, — not in form a demurrer, — but a motion to make more 
certain and definite. 

At a very early day after that act of congress passed, requiringthe 
fédéral courts to foUow the practice acts of the various states so far 
as may be. Justice Miller determined, and it has been foUowed uni- 
formly in this court since, that the act, so far as obligatory on the 
fédéral tribunals when certain matters are asked to be stricken out 
for irrelevancy, cannot subject the fédéral courts, nor the adverse 
party, to the necessity of making a pleading for the party in fault; 
but in ail such cases the court would at once require the party to state 
his cause of action, if he had any, properly, to-wit, make the state- 
ment of the case certain and definite, and himself eliminate from it 
ail the irrelevant or impertinent matter. Now, technically, there 
was not a motion to strike out, but a substitute for that motion. 
Hence the party has experimented on the court at four différent times 
to see if he could state a cause of action recognized by any knowu 
proposition of law. 

We hâve looked into the fourth amended pétition, and find that it 
does not improve the plaintifs case in the îeast. It is as specula- 
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tive a proceeding as one could well conceive. If a great variety of 
matters had happened consecutively, something else might hâve hap- 
pened whereby the plaintiff would hâve been beneûted ; but none of 
them ever did happen. Hère was a corporation to be organized. It 
never was organized. There were expenditures to be made prelimi- 
nary thereto, and to ascertain whether the parties would organize a 
corporation. Those expenditures were made, and paid by the défend- 
ant, according to the terms of the pétition. Wherein, then, is the 
plaintiff damniiied ? He says that if a corporation had been formed, 
and this supposed valuable information which he had given had been 
acted upon, and the adverse party in this case had paid large sums of 
money, etc., he would hâve been enriched. It so happens, however, 
for reasons that the court knows nothing about, the whole enterprise 
collapsed on the preliminaryexamination. Through whose fault did 
it collapse? Suppose it collapsed through the fault of the défendant 
in not doing a great many things. Whatdid the plaintiff do? How 
is he out of pocket in any respect? Not a syllable from the begin- 
ning to the end of the pétition shows that he is entitled to a dollar 
with regard to the matter, except that if thèse varions matters had 
happened, and various expenditures had been made, or moneys fur- 
nished by the défendant, he might bave been benefited thereby. It 
falls within the rules, so well established by the suprême court of the 
United Stafes, and so well known to the profession, that the law 
takes no cognizance of such a visionary spéculative affair. 

Now, for two reasons, — first, the statutory reason, — this fourth 
amended pétition will be stricken out. The other suggestion is made 
by the court, which may be considered supplementary thereto, to- 
wit : Even if that rule did not obtain, a demurrer would lie to the 
pétition, for it shows no cause of action for which recovery can be 
had. But the first becomes important in that the court shall not be 
obliged over and over again to consider thèse matters. If a party 
bas a cause of action, let him state it. If, through formai or teob- 
nical defects, something should be omitted, he has three times in 
which to correct that. If he cannot do it, and finally fails to state a 
cause of action cognizable in a judicial tribunal, he certainly ought 
to go out of court. Hence the motion to strike out will be sustained, 
and the fourth amended pétition will be stricken from the record, and 
the cause dismissed. 

v.28F.no.l4— 47 
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Balfoue and others v. City of Portland. 

{Gireuit Court, D. Oregon. September 30, 1886.) 

Taxation— Action to Recover— Illégal Tax— Ovbbtaluation of Phopbhtt. 
The défendant, the city of Portland, by its proper ofacera, deliberately val- 
ued the mortgages of the plalntifEs, for municipal taxation, at double tha 
value it did ail other lands for such purpose, and levied a tax thereon accord- 
ingly; whicli was paid by the plaintifls, under protest, to an ofBcer charged 
with the duty of coUecting the same, on a warrant addressed to him by the 
défendant, havlng the force and effect of an exécution against the property 
of the plaintifEs. Held, that the persons charged with the valuation of the 
plaintifts' property had jurisdiction of the subject, and the proceedîng was 
guasi judicial, and therefore the resuit reached is so far conclusive that the 
legality of it cannot be questioned in an action at law to recover back the 
one-hàlf of said tax as illégal. ^ 

Action to Eecover Money paid Défendant as Taxes. 

Earl {j. Bronaugh, for plalntiff. 

Zera Snoiv and Albert H, Tanner, for défendant. 

Deady, J. This action is brought to recover the sum of $586.80, 
paid to the défendant on April 9, 1885, as taxes levied on certain 
mortgages owned by the plaintiffs ou real property in Portland. The 
plaintiffs are British subjects, and the défendant is a municipal cor- 
poration of the state of Oregon. It is alleged in the complaint that 
the défendant, in the year 1885, for the purpose of municipal taxation, 
assessed and valued the plaintiffs mortgages on real property within 
its limits at $130,400, and levied a taxthereon of $1,173.69; that in 
the course of said assessment the défendant valued the real property 
within its limits, other than mortgages, at "not exceeding one-third 
of its real and true value," while the mortgages of the plaintiflE were 
valued "at two-tbirds of their real or true value;" that on April 9, 
1885, said taxes had become delinquent, and a warrant issued by the 
défendant for their collection was thea in the hands of the ehief of 
police, whose duty it was to exécute the same ; that said of&cer threat- 
ened to levy upon and sell said mortgages unless said taxes were im- 
mediately paid, whereupon, and in conséquence of said threat, the 
plaintiffs, on April 11, 1885, did, under protest in writing, pay said 
taxes to said officer, who thereafter paid the same to the défendant ; 
and that no other or greater sum was justly payable to the défend- 
ant on aecount of said mortgages, and as taxes thereon, than $586.80 ; 
wherefore the plaintiffs are entitled to recover back the sum of $586.80, 
and interest thereon from the date of payment. The défendant de- 
murs to the complaint for that it does not state facts suflicient to con- 
stitute a cause of action. 

The défendant is authorized, (Charter, § 37,) within the city, "to 
assess, levy, and coUect taxes," for municipal purposes, on ail prop- 
osée note at end of oaae. 
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€rty taxable, by law, for state or county purposes. The assessment 
is made (Charter, § 53) by copying the list of taxable property from 
the assessment roll of the county, with the valuation affixed tl^ereto 
by the assessor. The council has power to equalize such assessment, 
and any person feeling himself aggrieved thereby may apply thereto, 
to baye the same revised. Delinquent taxes are colleoted (Charter, 
§§ 132, 133) by warrant addressed to the ehief of police» which war- 
rant has the force and effect of an exécution against the property of 
the delinquent. The payment of this tax was compulsory, and, if it 
is illégal, the plaintifEs are entitled to recover it back without référ- 
ence to the protest. The tax was demanded by an officer armed with 
a warrant for its collection. Mariposa Co. v. Bowman, Deady, 228; 
Hendy v. Soûle, Id. 402; Railway Co. v. Commissioners, 98 U. S. 541. 
It is admitted that the plaintiff's mortgages were subject to assess- 
ment and taxation for municipal purposes. Sess. Laws 1882, p. 6é; 
Mumford v. Sewall, 11 Or. 67; S. C. 4 Pac. Eep. 685; Crawford v. 
Linn Co., 11 Or, 482; S. C. 5 Pac. Kep. 738; Mortgage Tax Cases, 
24 Fed. Eep. 197. 

The assessment and levy in question is a quasi judicial proceed- 
ing; and, the subject-matter being within the jurisdiction of the de- 
fendant, its action, so long as no rule or principle is violated, cannot 
be questioned collaterally. The remedy for any mère overvaluation 
of the property incident to the infirmity of human judgment is an 
appeal to the council, as provided by statute. Buffalo db S. L. Ry. Co. 
V. Board of Supervisors, 48 N. Y. 93; Cooley, Tax'n, (2d Ed.) 748. 
But an overvaluation of property which is the resuit of improper mo- 
tives on the part of those charged with the duty of making or revis- 
ing the assessment, or the adoption of a rule of valuation designed 
to operate unequally on a class in violation of the constitutional re- 
quirement of uniformity, may be corrected in equity by an injunction 
against the collection of the excess, on the payment of what is justly 
due. Cummings v. National Bank, 101 U. 8. 153; Mortgage Tax 
Cases, 24 Fed. Rep. 197; Cooley, Tax'n, (2d Ed.) 784. 

It is admitted by the demurrer that in the assessment of mortgages 
within its jurisdiction the défendant systematically and deliberately 
valued them double as high as other landa, for no other reason than 
that they represented money loaned. To prevent the injury resulting 
to themselves from this illégal action, the plaintiffs might hâve pro- 
ceeded at law by a writ of review, on the ground that the assessment 
was purposely made in violation of the law requiring a "uniform and 
equal rate of assessment and taxation," — Const. Or. art. 9, § 1 ; Cooley, 
Tax'n, (2d Ed.) 758, — or they might hâve paid the one-half of the 
tax, and proceeded in equity to enjoin the collection of the remainder, 
— Cummings v. National Bank, 101 U. S. 153; Mortgage Tax Cases, 
24 Fed. Eep. 197; Cooley, Tax'n, (2d Ed.) 784,— but I find no au- 
thority for paying the tax as a whole, and then suing at law to recover 
back the alleged excess. The tax does not consist of distinct items, 
levied ander différent laws, for distinct purposes, oue of which may 
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be légal and the other illégal. It was levied and coUected as a ^hole, 
and as such is not illégal. The property was subject to taxation by 
the authority and for the purpose alleged. True, the resuit reached 
was erroneous, because of the willful disregard in the proeeeding of 
the law requiring uniformity in the valuation of property for taxation 
within the jurisdiction of the défendant. Still, the proeeeding being 
quasi jodicial, and the subject-matter within the jurisdiction of the 
offieers who conducted it, the resuit reached is so far conclusive that 
the legality of it cannot be questioned in an action at law to recover 
back the one-half of the tax as illégal. 

A suit to enjoin the collection of this tax, so far as it is based on 
an improper valuation of the property, could hâve been maintained 
by the plaintiffs on the ground of fraud, — a recognized head of equity 
jurisdiction. Cooley, Tax'n, (2d Ed.) 784. For such purpose, such 
an assessment is considered a fraud on the party concerned, against 
which equity will give relief; and therefore it is a question, under the 
circumstances, whether the payment of this tax was really compul- 
sory, when the plaintiffs might, by a resort to equity, hâve prevented 
its collection. The truth is, the protest was made against the pay- 
aient of the whole tax on the ground of the invalidity of the act of 
1882 providing for the taxation, as land, of a debt secured by mort- 
gage on real property, and not on the illégal rule of assessment 
adopted in making the valuation of the property. The question of 
the illegality of such assessments was not made in this class of cases 
prior to Mortgage Tax Cases, 24 Fed. Eep. 197, (decided in July, 
1885.) 

The demurrer must be sustained, and it is so ordered. 

NOTE. 

Taxation — Illkgal Assessment— Reooveey of Tax. The proeeeding for the assegs- 
jnentof property is judicial iii its character, Santa Clara Co. v. Southern Pao. Ey. Co., 
18 B'ed. Rep. 385; Miller v. Hurford, (Neb.) 12 N. W. Kep. 832; Moss v. Cummins, 
(Mich.) 6 N. W. Rep. 843 ; and the jndgnient, though erroneous or unjust, is not void, 
McDonald v. City of Escanaba, (Mich.) 29 N. "W. Rep. 93 ; Miller v. Hurford, (Neb.) 12 N. 
W. Eep. 382 ; Attorney General v. Sanilac Sup'rs, (Mich.) 3 N. W. Rep. 200 ; but, if the 
assessment be imposed without jurisdiction, it is void, Breucher v.Village of Port Ches- 
ter, (N. Y.) 4 N. E. Rep. 272. 

The collection of a tax will not berestraiiied for inequality in assessment without pay- 
ment or tender of the portion justly due. Dundee Mortgage Trust Investment Co. v. 
Parrish, 24 Fed. Rep. 197 ; Grimmell v. Des Moines, (lowa,) 10 N. W. Eep. 330. 

A payment under a void assessment is voluntary, and cannot be recovered. Souoma 
Oo. Tax Case, 13 Fed. Rep. 789, and note; Dunnell Manufg Co. v. Newell, (R. I.) 2 Atl. 
Eep. 766 ; Welton v. Merrick Co., (Neb.) 20 N. W. Rep. 111 ; Younper v. Board Sup'rs, 
etc., (Cal.) 9 Pac. Eep. 103. See, to the contrary, Breucher v. Village of Port Chester, 
{N. Y.) 4 N. E. Rep. 272 ; Newsom v. Board Com'rs, etc.,(Ind.)3N. E. Re{). 163; Thomas 
v.City of Burlington, (lowa,) 28 N. W. Kep. 480; Winzer v. City of Burlington, (lowa,) 
27 N. W. Rep. 241. 
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WhEBLER & WiLSON MaNUf'g Co. V. HOWAKD.* 

{Circuit Court, E. D. Missouri. September 25, 1886.) 

1. Debds Exbctjtbd at Samk Time, fob Same Ptjrfosb. 

Where a deed of trust and mortgage are executed at the same time to se- 
cure the same notes, they sliould be considered as one instrument. 

2. MoRTGAGBs— Provision as to Notes Becoming Due in Case op DEPAtrLT. 

Where a mortgage provides that, upon default in the payment of either of 
the notes seoured thereby, ail shall become " immediately due, at the option 
of theholder, " "immediately due" means " immediately upon or after the 
holder's élection," and he is not bound to elect immediately after default. 

3. Same. 

Such a provision does not simply render the notes due for purposes of fore- 
closure in case the option is exercised, but for ail purposea. 

At Law. Demurrer to pétition. 
Farish é Jones, for plaintiff. 
M. W. Euff, for défendant. 

Brewbk, J., (orally.) In this case there are demurrers to tiie 
second and third counts of the pétition. The question rests on thèse 
facts : In the spring of 18So the défendant executed three notes, 
due, respectively, in one, two, and three years. At the same time, 
to secure those notes, he executed a deed of trust and a mortgage. 
In one of those instruments it was stipulated that, upon default in 
payment of either of the notes, the entire indebtedness should imme- 
diately become due ; in the other, that, upon default in the payment of 
either note, ail should, at the option of the holder, become due. The 
note due in the spring of 1886 was not paid, and the holder of the 
three, who was the payée of the three, gave notice of his option, and 
declared that ail were due, and brought this action at law upon the 
three notes, setting up one in each count; in the second and third 
counts averring thèse stipulations in the deed of trust and in the 
mortgage, and the exercise by him of his option, and notice thereof 
to the maker. 

The demurrer runs to thèse last two counts, and it is insisted that 
the efïect of such a stipulation "is to render the later notes due simply 
for the purpose of a foreclosure of the deed of trust and mortgage; 
that, if such foreclosure is had, the entire debt is to be considered 
due, in order that the proceeds of the sale may be distributed imme- 
diately, and not retained in the hands of the trustée until such time 
as the later notes become due, and that it does not hâve the effect of 
an absolute stipulation, making thèse later notes due for ail purposes. 

In the case of Noell v. Gaines, 68 Mo. 649, the question was pre- 
sented to the suprême court of this siate, and by it it was held that 
such stipulation was absolute and gênerai; that it made ail the notes 
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due, and due for ail purposes. It is trne, there is a dissenting opinion 
of great vigor, written by Judge Hough, in which he shows, I think 
satisfactorily, that the opinion of the majority is a departure from 
the prior rulings of that court. But that ruling, made in 1878, has 
not been disturbed. So far, therefore, as tbis court is bound to fol- 
low in such a question the ruling of the suprême court, we must hold 
that thèse three notes became due, and due for ail purposes. 

Independent of tbat décision, it is in accord with my own views of 
what the law is. It is eleraentary that where two instruments are 
executed at the same time, having référence to the same transaction, 
they are to be construod as though there was but one instrument. 
Now, hère, according to the averments of this pétition, this mortgage 
and this deed of trust were executed at the same time, and to secure 
thèse notes; they were parts and parcels of one transaction, and are 
to be constiued as one instrument; and if there were but one instru- 
ment, and that containing a promise to pay money at three separate 
times, with a proviso that, upon a failure to pay the flrst sum at the 
time named, ail should become due, I cannot see how, logically, we 
can escape the conclusion that the parties bave made an absolute, un- 
conditional stipulation, operative under ail circumstances and for ail 
purposes. I had occasion, when I was on the suprême bench of my 
own state, to consider this matter in two or three cases, and that was 
the conclusion I then came to, and it is unchanged. I am aware 
that Judge Hough, in his dissenting opinion, suggests certain con- 
tingencies in which the application of this rule, where there are sev- 
eral negotiable promissory notes secured by mortgages or deeds of 
trust, might work out some embarrassments; but still I do not think 
that the possibility of such embarrassments can avoid the clear force 
of the language the parties hâve used. I do not see why they cannot 
make such a contract ; and if they made it, and its language is clear, 
I do not see why the courts should not give force and effeot to it. 
The demurrer will be overruled, 

Judge Treat wishes me to suggest that there are in this case no 
questions of indorsements, or the liabilities of indorsers, on varions 
negotiable notes held by différent parties in ignorance of the exist- 
ence of the mortgage. Those are among the contingencies suggested 
by Judge Hough in that. dissenting opinion. This case arises directly 
between the payée and the maker, without any extrinsic or collatéral 
questions involved, and it is plainly limited to what was the effect 
of the contract between the parties. 

There is one further matter that I omitted. The stipulation in 
one of those instruments was that the notes should immediately be- 
come due ; in the other, that the notes should become due at the op- 
tion of the holder. Now, there is a différence between the terms of 
those two stipulations; and, construing them together, counsel for 
the défendant insisted that the option should be exercised at the mo- 
ment the first note became due, and that, this not being done, both 
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stipulations ceased to hâve force. I think this îs a raistake. "Im- 
mediately due at the option of the holder" means "immediately apon 
or after his élection," and not "immediately upon default, providing 
he immediately elects." Such provision was for his benefit, and the 
notes did not immediately become due, but only upon his option, 
which might be exercised thereafter, and might conse^uentlj postpone 
the maturity of the notes. 



HORNE ». HOTLE.^ 

(Œreutt Oowt, B. D. Missouri. October 1, 1886.) 

1. Sbt-Off and CouNTEB-CiiAm— Contbact— Rbv. 8t. Mo. § 8533. 

In a suit on a contract by an alleged assignée thereof, tlie défendant may, 
under the Missouri practice act, set up as a counter-claim a breach of a con- 
tract between himself and the plaintifl; and the f act that he allèges that such 
contract is the oue sued on does not make his answer demurrable. 
8, Same— CoNTBAOï— Vabiancb. 

Semble, that where, in a suit upon a contract, the plaintiS sues as assignée 
thereof, there can be no recovery if the évidence shows that the contract was 
made with him. 

At Law. Demurrer to answer. 

For opinion on motion to strike out, see 27 Fed. Eep. 216. 

Oeorge D. Reynolds, for plaintiff. 

Dyer, Lee & Ellis, for défendant. 

Beewer, J., (orally.) This pétition allèges a contract between an 
electric light company and the défendant for the putting in of an 
electric plant, the performance of the contract, a partial payment, 
and an assignment to the plaintiff. At the last term the défendant 
answered, and a motion made to strike out part of the answer was 
sustained, Thereafter an amended answer was filed containing as a 
second défense a counter-claim. In that counterrclaim the défendant 
allèges that the plaintiff made the contract with the défendant; that 
the contract was broken by the plaintiff; and asks damages for the 
breach. One of the stipulations in the contract, as alleged both in 
the pétition and answer, was that an indemnifying bond should be 
given guarantying the défendant against any suit for infringement 
or otherwise; and in this counter-claim it is alleged that the plaintiff 
failed to give this indemnifying bond, and that he bas been sued by 
the Thompson-Houston Electric Light Company, and défendant bas 
been put to costs and expense. The plaintiff insists that we must 
take the pétition as disclosing just such a contract as he allèges, — 
a contract made by the electric light company, and afterwards as- 

'Bdited by Benj. F. Eex, Esq., of the St. Louis bar. 
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sîgned to the plaintiff ; and it ia contended the défendant cannot, by 
alleging that the contract was made witb the plaintiff, make a coun- 
ter-claim arising out of the same transaction set forth in the pétition. 
, I take it that, under the rules of pleading obtaining in this state, 
he is right in that respect; that we are to take the pleadings as they 
read, and not as aiïected by mère exhibits ; and that if the contract, 
filed as an exhibit, and not made a part of the pleadings, when offered 
in évidence, turns out not to be a contract on the part of the electric 
light Company, the plaintiff will go out of court because of a failure 
to prove his allégations. But it is also true that under your statute 
a counter-elaim is not limited to a matter arising out of the subject 
of the plaintiiï's cause of action. Any cause of action arising on a 
contract may be set up as a counter-claim. 

The défendant allèges he made a contract with the plaintiff. True, 
he says it is the contract attached to the plaintiff's pétition as an ex- 
hibit, but that is unimportant. He allèges he made a contract with 
the plaintiff, and that the plaintiff has broken that contract, and he 
has suffered damages thereby. If, on the trial, when the contract is 
produced it should turn ont to be such as he allèges, the plaintiff 
must go out of court and the defendant's counter-claim will stand; 
for, if there was a contract made between the défendant and the 
plaintiff directly, broken by the plaintiff, there is a counter-claim 
which may be sued on, indépendant of the plaintiff's ability to main- 
tain his cause of action. So I think there is an independent cause 
of action set forth in this counter-claim. The demurrer, therefore, 
will be overruled, and the plaintiff will bave leave to reply. 



Geaham and Wife v. Hannibal & St. J. E. Co.* 

(Circuit Court, S. B. Missouri. October 1, 1886.) 

Esi'oppBL— Damages for Death op Mince— Eabnings Dtjring Minokitt— Eev. 
St. Mo. 2123. 

A satisfied judgment for damages for the death of a minor, recovered un- 
der section 2123, Rev. St. Mo., by his parents, is a bar to a subséquent com- 
mon-law action by such parents to recover the loss of their child's earnings 
during minority. 

At Law. 

Fagg à Hatch, for plaintiffa. 

Strong & Mosman and George S. Graver, for défendant. 

Brewer, J., (orally.) You hâve two statutes providing for dam- 
ages in the case of death through négligence; one giving a penalty of 

'Edited by Benj. F. Rex, Esq., of the St. Louis bar. 
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$5,000 even money, the other allowing damages not exceeding $5,000. 
Thèse plaintiffs, whose son, a brakeman in the employ of the défend- 
ant, was killed through the négligence of the company, brought their 
action, setting forth the relationship, the death, the négligence, and 
asking $5,000. When that case came on for trial, the plaintiffs in- 
eisted that they could proceed under the fitrst section, and obtain the 
penalty, the fixed sum of $5,000. Constrained to follow the ruling 
of the suprême court of this state, whose later décisions, reversing 
prior rulings of that court, hold that an employé is not within the 
scope of that first section, I ruled that they could not recover the 
penalty, but must proceed, under the second section, to recover dam- 
ages. Proceeding under that section, they offered testimony showing 
the value of the earnings of the décèdent during his minority, and I 
instructed the jury that they were entitled to recover the value of 
those earnings, as well as compensation for the loss through life of the 
attentions and services which a child, through natural affection, owes 
or renders to its parents. The jury returned a verdict for $3,500. 
I sustained that verdict on a motion for a new trial. Judgment was 
rendered and satisfied. 

This case was commenced by the plaintiffs, not under the statute, 
but as a common-law action, independeht of the statute, to recover 
for the loss of the earnings of the child during his minority. To this 
the railroad company pleads, among other défenses, former recovery ; 
that the plaintiffs hâve once obtained judgment for the full earnings 
of the minor during his minority. 

The statute prescribing the measure of damages says that the jury 
may give such damages, not exceeding $5,000, as they may deem fair 
and just with référence to the necessary injury resulting from such 
death to the surviving parties who may be entitled to sue. In 71 Mo. 
your suprême court, properly I think, held that among the matters to 
be considered as forming part of thèse damages — part of the neces- 
sary injnry — was the loss of the earnings of the minor child during his. 
minority, and, as a matter of fact in this case, they were proven, and 
the jury instructed to include them in the verdict. So there bas been 
a former recovery for thèse very earnings, and the plea in bar is sus- 
tained, and judgment will be entered for the défendant. 



Aldeeson, Guardian, etc., v. Ceocker and others. 
{Gvrmit Court, N. D. Ohio, E. B. April Term, 1886.) 

MuîES AND Mining Claims— Authobity of Agent. 

A banker who brought suit for advances made a mining company through. 
its superintendent, acting as agent, was allowed to recover the amount, vrith 
interest; the superintendent having implied authority, unless limited by no- 
tices given him from the company, to give orders for such advances to per* 
'Bona who hâve debts againat the company for labor and materiala to rua th& 
zuine. 
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At Law. 

Adama é Russel and W. L. Rîce, for plaintiff. 

Ranney de Ranney and Judge Solders, for défendants. 

Welkee, J., (chafg'mg jury.) There are several facts in this case 
about which there is uo controversy between the parties. They are 
that in December, 18Sl,the défendants beeame interested in the Mt. 
Hope Mining Company, located in the state of California. James 
E. Lyons then had an arrangement with one of the défendants, 
Mr. Hutchinson, as to a part of bis interest in the mine. It wàs 
then beld by Hutchinson and himself by what was called a "mining 
bond." Mr. Lyons was part owner and the superintendent of the 
Pleasant Valley mine at the same time, and held that position until 
the first or fifth of August, 1882. During that time he acted as super- 
intendent of the Mt. Hope mine, as well as that of Pleasant Valley. 
Ceasing his superintendency of the Pleasant Valley mine in August, 

1882, he beeame the superintendent and agent of the Mt. Hope mine 
alone. 

From the time the défendant beeame interested in the Mt. Hope 
mine until about the first of November, 1882, the parties were en- 
gagea in the development of the mine, and in erecting a stamp-mill, 
and the necessary apparatus and processes to turn out gold bullion. 
Mr. Lyons, who was a miner and résident of California, was the 
agent and superintendent of the owners, and had charge of it. The 
défendants ail resided atCleveland, Ohio; they, howe ver, visitingthe 
mines at différent times. On the first of November, 1882, the stamp- 
mill was completed, and set to work. On the thirtieth of Janaary, 

1883, the défendants obtained the légal title to the mine by proper 
deeds. On the first of November, 1882, Lyons ceased to hâve any 
interest in the mine, but he contiuued to act as superintendent of and 
had charge of the mine for the défendants, and, as such, carried on 
its opérations until about the eighteenth of August, 1883, when he 
left the mine, and one of the défendants, Mr. Pierson, then took 
charge of it for the défendants. 

The plaintiff was a merchant and a banker at Placerville, some 30 
miles from the mines. The account of the plaintiff, as guardian, 
upon which this suit is brought, commenced on the first of Pebruary, 
1883, and olosed on the thirteenth day of September, 1883, and con- 
sists of charges against the défendants for money paid divers persons 
for the use of the défendants, and also of crédits of bullion deposited, 
leaving a balance at its close of $12,979.14 against the défendants, 
for which the plaintiff asks judgment. AU of the items of the ac- 
count, up to the eighteenth day of August, 1883, were made by Lyons, 
the superintendent. Those paid afterwards were at the instance of 
Pierson, the manager for the défendants. Mr. Lyons, as agent of 
4he Pleasant Valley mine, and also of the Mt. Hope, commenced an 
âccount with the plaintiff about the thirteenth of August, 1881, and 
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continned it until the commencement of the account sued upon; the 
plaintiff claiming, however, that after the first of August, 1882, it was 
ail the account of the Mt. Hope mine. The défendants deny their 
liability upon the plaintiff's account; and you are to détermine that 
issue under the law given you, and the facts of the case. 

One of the first questions of law to be determined is the authority 
of Lyons, as the agent and superintendent of the défendants, placed 
in charge of the mine, in référence to incurring this liability to the 
plaintiff in the opération of the mine for them. As a gênerai princi- 
pie, an agent has ail the necessary authority to transact the business 
of the principal, — the same as that of the principal himself, — and to 
make ail contracts and transactions within the scope of the business 
to be transacted by the agent. But in thèse mining partnerships 
and transactions the authority of the agent is somewhat restricted, 
and not so broad as in gênerai agencies. Mr. Lyons, as the agent 
and superintendent of the défendants, had no implied gênerai au- 
thority to borrow money to carry on the mines, and could only do so 
by express authority of the défendants. But, as suoh agent, he had 
implied authority to bind the firm, the owners, in the employment of 
labor and materials to run the mine, and incur, if necessary, debts 
for that purpose ; and, incidental to such authority, he could exécute 
and deliver to employés, or persons furnishing materials necessary to 
run the mine, written évidences in the form of mémorandums, orders, 
ot checks for such amounts as might be due them, in such manner 
as was usually done by superintendents under like circumstances ; 
and, if the plaintiff purchased or cashed the checks or orders so given 
by Lyons in the usual course of his business as a banker, he obtains 
thereby a right to recover of the défendants the amounts so paid in 
good faith for said orders and checks, in the form of action adopted 
in this case. This authority may be acquiesced in by the défendants 
if they had knowledge of such course of business and checks being 
made, and made no objection thereto, if such be the fact. 

This implied power of Lyons may be determined or limited by no- 
tice given him by the défendants in référence to such payment of or- 
ders. If it appear in the évidence that the défendant Crocker, for 
the other défendants, notified the plaintiff at any time that he must 
not allow their agent, Lyons, to overdraw the account with him, 
then, after such notice, the plaintiff would hâve no right to recover 
for such advancements afterwards made, if the orders made such over- 
draft, as that would terminale the implied authority of Lyons to 
make orders and checks, and the plaintiff's right to pay them, unless 
there was a sufficient deposit to meet them. 

It was the duty of the plaintiff, after finding the account was 
largely against the agent, to make reasonable inquiry of the défend- 
ants, or some of them, as to their consent for the payment of the 
orders and checks drawn by Lyons without sufficient deposit to meet 
them; and if, on such inquiry, Mr. Crocker, for the other défendants, 
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gave the plaintiff the right or gave him to undersland that Lyons 
was to be allowed to overdraw this accouut with the plaintiff, then, 
after that permission, the défendants would be liable for such over- 
draft, to the extent of the limits given in the permission, and not 
substantially bejond it; but it would not change their liability on 
previous payments, as before stated to you. 

The fact whether Lyons, the agent of the défendants, honestly ap- 
plied the proceeds of the mine for its benefit, or in what way he did 
so, does not affect the rights of the plaintiff, if the items sued upon 
were paid and furnished by the plaintilï, with the proper authority 
of Lyons to so transact the business. 

Whether the account sued upon was carried on in the baoks in the 
individual name of Lyons, or that of the Mt. Hope Mining Company, 
is not material, if, as a matter of fact, the account was that of the 
mining company; and the évidence must satisfy you that it was the 
account of the mining company, and not Lyons' individual account 
outside of the opérations of the défendants' mine. In référence to 
this it is proper to examine the books and évidence, and see when 
the mining company was ineerted in the account, and ascertain 
whether the crédit was in fact given to Lyons alone, or the mining 
company. 

. The agent, Lyons, had no implied authority to bind the défendants 
by the exécution of the $7,500 note to the plaintiff, and could only 
do so by express authority, and no such authority is claimed by the 
plaintiff. If the plaintiff took this note from Lyons as his individual 
note, — as actual payment to him of that amount of the account, — 
and so credited the same on the account, it would be a payment thereon 
to that extent; but, if the note was not so taken as payment in fact, 
it would not make such payment, although credited upon the account. 

Checks and orders drawn by Lyons on the plaintiff, payable to 
himself, and; paid to him personally by the plaintiff, without money 
on deposit to meet them, would be borrowing money, for which he 
could not make the défendants liable without express authority being 
shown; but, if shown to bave been paid to persons who had debfcs 
against the company for labor, etc., and not to Lyons himself, such 
checks and orders would be the same as others heretofore referred to. 

The statements of 0. D. Crocker do not bind the défendants, unless 
it be shown that he was their agent in the matter about which the 
statement was made. If he was the agent of the corporation formed 
in 1884, and not of the défendants, he could not affect the défendants 
by any statements about their business. 

That part of the plaintiff's account sued upon, paid by him after 
the eighteenth of August, 1888, when Lyons left the employ of the de- 
fendants, if paid under the direction of Pierson, as the agent of the 
other défendants, gives the plaintiff the right to recover such amount 
80 paid in this action ; and this liability is not disputed by the de- 
fendants. 
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The fact whether the défendants knew of the guardianship of the 
plaintiff in the transactions with the plaintifF is uot material in this 
action, so that he show and establish his représentative character. 

The burden is upon the plaintiff to show the amounts and items 
claimed to hâve been paid by him and stated in his account, to ena- 
ble him to recover for them. He can only recover such as he shows 
he bas so paid under thèse directions. 

Now, take this case, examine carefully the évidence, and apply the 
facts so established, with thèse gênerai prineiples of the law, and 
make such finding as will satisfy you of having oorrectly decided the 
case. If you find for the plaintiff, you will give him interest, at the 
rate of 7 per cent., on the balance of the aceount, from the time pay- 
ments were so made to the first day of the présent term. 

Verdict for the plaintiff. 



LouD, Ex'x, V. Stonb.* 
{Circuit Oowrt, S. Massachusetts. August 18, 1886.) 

Patents fob Inventions— Suit fob Inpbingembnt — Profits— Masteb's Re- 
port. 

The report of the master, flnding that at least one-half of def endant's profits 
made from his manufacture and sale of infringing pumpa was due to the use 
of the patent in suit, sustained, and a rehearing of the case denied. 

In Equity. 

J. E. Maynadier and F. J)odge, for complainant. 

T. 11. Wakefield, for défendant. 

CoLT, J. Judge Nelson held that the plaintiff was not" entitled to 
recover the entire profits derived by the défendant from the manu- 
facture and sale of the infringing pumps ; that the défendant is ac- 
countable for the profits only so far as the infringing pumps contained 
the exact improvements described in the plaintift''s patent in suit. 
In the report of the master, on recommitment, he has found that at 
least one-half of the profit made by the défendant is to be attributed 
to his use of the plaintiff's invention. The défendant excepts to the 
master's construction of Judge Lowell's opinion that the exact im- 
provements described in the patent in suit consist in the chamber 
and valves so arranged in a diaphragm pump that they can be 
reached and the valves removed by hand for the purposes specified. 
I think the master's construction right, and that his finding upon the 
question of what are the exact improvements described in plaintiff's 

'Edited by Charles C. Linthioum, Esq., of the Chicago bar. 
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patent 19 sufficiently definite nnder the order of recommitment. De- 
fendant's first exception should be overruled. 

The master found that no prior pump contained any part of the 
plaintiff's improvements as defined by the court. The fàct that in 
prior piston pumps the chamber and valves could be reached and re- 
moved by hand is immaterial. The portion of defendant's profits for 
which he is accountable is not to be measured by what was attribu- 
table to the use of a diaphragm instead of a piston, but it is the profits 
attributable to the use of plaintiff's patented combination. The de- 
fendant's second exception is overruled. 

The findings of the master that the improvements covered by plain- 
tiff's patent are not found in prior pumps, and that the Edson water- 
pump may properly be considered as an abandoned experiment, seem 
to me to be correct, and therefore the third, fourth, fifth, sixth, 
seventh, and eighth exceptions are overruled. The ninth exception 
is also overruled. 

I think the master's report on the state of the art, and the exact 
improvements covered by plaintiff's patent, are sufSciently clear, and 
that his finding that at least one-half of the profit made by défend- 
ant is to be attributed to his use of plaintiff's invention should î)e 
afiBrmed. This disposes of the tenth exception. 

The remaining exceptions, so far as they are not covered by those 
already considered, raise the question whether the master properly 
refused to report the évidence. Under the circumstances as pre- 
sented in the master's report, and which it is unnecessary to enter 
upon in détail, I am of opinion that the master was jastified in the 
action taken. 

Defendant's exceptions overruled. Plaintiff's exceptions overruled. 
Defendant's pétition for rehearing denied. 



WiLiiAED and others v. Coopeb.* 

Sâmb V. Thomes. 

(Œreuii Court, D. Maine. September 23, 1886.) 

Patents for Inventions— Wili/Ard Fish PocacBT — Patent No. 240.680. 

Patent No. 240,630, granted to Henry E. Willard, April 36, 1881, for improve- 
ments in flshing apparatus, is void for want of invention. 

In Equity. 

William Henry CUfford, for complainanta. 

Oeorge E. Bird, for Eben C. Cooper. 

iReported by A. H. Davis, Esq., clerk United States circuit conrt of Maine. 
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ITerlert G. Br'iggs, for Charles D. Thomes. 
Before Gbay, Justice, and Colt, J. 

CoTjT, J, In thèse suits the reepondenta are charged with infring- 
ing letters patent No. 240,630, granted to Henry E. Willard, April 26, 
1881, for improvements in fishing apparatuS. The object pf the im- 
provement is to pirovide a pocket or bag into which the fish, which 
bave been caught in a seine, may be transferred, and kept alive until 
they are dressed for packing. The apparatus consists bf a ppcket 
attached to the vessel's rail, and hung upon two booms which project 
from the side of the vessel. The booms are attached to the huU of 
the vessel se as to move f reely in différent directions. There are guys 
at the outer ends of the booms, which serve to adjust them in a latéral 
direction, while they are raised and lowered by means of tackle ex- 
tending from the masts to their outer ends. Outhaitls connected with 
the outer corners bf the bag serve to lower and raise the outer edge 
of the bag. Lace lines are permanently attached to the center of the 
head-line, and run each way through grommets which are fastened to 
the head-line, There are supporting lines connected with the center 
of the bag's head-line, which are of use when the vessel rolls heavily. 
The seine is brought along-side the pocket by the seine-boat. The 
outer edge of the seine is then fastened to the edge of the bag, along 
the whole front of the bag, between t^e outer ends of the booms. This 
is done by thrusting the corks of the seine between the lace lines and 
the head-line, and then puUing the lace lines taut. The claim is for 
the pocket in combination with the seine, lace lines, grommets, out- 
hauls, booms, head-line, corks, supporters, and guys. 

The défendants introduce a prior patent granted to Benjamin Mer- 
ritt, Jr., in 1858, which shows a net for catohing fish attached to the 
side of a vessel, and stretched out upon two movable booms projecting 
from the vessel. Numerous witnesses are called, who testify to the 
use of fish pockets, with and without booms, in connection with a 
seine, prior to Willard's device. Many of thèse witnesses are not 
wholly disinterested, and for this reason this évidence is not entitled 
to the weight it would otherwise hâve. But, while receiving this évi- 
dence with caution, still, in view of what was manifestly old and well 
known, we cannot discover more than the exercise of mechanical skill 
in the construction of the Willard apparatus. Wecan find no inven- 
tion in combining a fish pocket with a seine in the manner deseribed, 
nor in the use of booms, which are attached to the vessel in the same 
way as the old boat's boom, nor in the use of guys, head- lines, grom- 
mets, and other well-known apparatus. In making and working a 
fish pocket, it seems to us thèse old and familiar things would im- 
mediately su'ggest themselves to one skilled in the art. In our opin- 
ion, Willard made no invention or discovery, in the sensé of the pat- 
ent law, sach as entitles him to a monopoly, and therefore the bill 
must be dismissed. 
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NœwBOEY and others v. Sqtjaibes and others.* 

(OvreuU Court, B. Maasaehtuetts. October 5, 1886.) 

Patents for Intentions— Time-Lqcks. 

Letters patent Nos. 284,049 and 284,143, of August ^8, 1883, to Henry F. 
Newburjr, for improvements in mode of mounting time-locks, construed, and 
held limited by the prior art to the particular modes of isolating time-Iocka 
set out in the patents, and that défendants, employing substantially différent 
mechanism, did net infringe. 

In Equity. 

Saml. A. Duncan and Benj. F. Thurston, for eomplainants. 

Wells W. Leggett, for défendants. 

Before Gray, Justice, and Colt, J, 

CoLT, J. The eomplainants allège infringement of two patenta 
numbered 284,049 and 284,142, dated August 28, 1883, granted to 
Henry P. Newbury for improvements in mode of mounting time-locks. 
The eomplainants contend that the ordinary mode of mounting time- 
locks, by attaching them to the interior face of the outside door or 
wall of a safe, does not afford protection against the use of dynamite 
or pther quick explosive. By the explosion of a small charge of dy- 
namite outside the door or wall of the safe, opposite or in close prox- 
imity to the time-lock, it is said the délicate parts of the time move- 
ment may be broken, in conséquence of which it will run down, thereby 
withdrawing the dog, and enabling the bolt-vyork to be released. The 
object of the Newbury invention is to guard against this danger by 
the isolation of the time-lock from the door and walls of the safe. 
Newbury describes three modes of isolation : The time-lock may be 
attached to the face of an inner door, sufficiently removed to prevent 
injury from the bulging in of the outer door by means of dynamite; 
or it may be mounted on a hinged supporting bar placed at a sufiS- 
eient distance behind the door; or it may be supported on a fixed 
standard rising from the bottom of the structure, and removed sq far 
from the door and walls that it is protected from injury. 

The défendants deny that Newbury was the first to isolate a time- 
lock, and they introducp tarions alleged anticipations. Before the 
date of the Newbury invention it appears that time-locks had been 
mounted on a plate or strip of métal which was attached at one or 
both its ends to the boit frame of the safe door. They had been 
mounted on a plate which was bolted to one of the bars of the boit 
frame, so as to bring the look directly behind the boit-bar. They 
had been attached to plates supported from the door by, standards or 
thimbles. A time-lock had been fastened to a wooden block placed 
in ^në corner of the safe, and held in place by wooden wedges. Eub- 

'Edited by Charles C. Linthicum, Esq.. of the Chicago Bar. 
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ber waehers had been înterposed between tbe tîme-locks aad tbe door 
to which they were secured, thereby removing them from direct con- 
tact mth the face of tbe door. Safes bad been divided into two com- 
partments by a vertical partition extending from the door to the back 
of the safe, and a combination lock had been mounted on sucb par- 
tition. 

In view of tbe prior state of the art, ail that Newbury did, it seems 
to us, was to extend tbe idea of isolation a little further, to make it 
more complète. Perfect isolation of the clock and its lock-bolt from 
the door and walls of a safe would seem almost impossible. In one 
of the modes described by Newbury we find the standard upon which 
the time-lock is inserted placed on the bottom of the safe or vault; 
in another mode it is supported on a bar which is attached to brack- 
ets on the side walls of the safe. Admitting that Newbury was the 
first to discover that the use of dynamite necessitated a greater iso- 
lation of tbe time mechamism than afforded security against gun- 
powder or sledging, still the idea of separating the time-lock from the 
door or walls of a safe was old. To meet a new danger, be improved 
upon and extended an old idea. Newbury's invention is not a great 
discovery. It is for an improvement, and consequently he should 
be limited to the particular forms of devices described in bis patents. 

The first patent, No. 284,049, relates to détails of construction, and 
the défendants are charged with infringement of the first claim, which 
is as follows : 

"In combination with the door-bolts of a safe or vault door, a lock having 
a locking boit, and a time movement connected therewith, mounted upon a 
support behind such door, and isolated therefrom, and from the walls of the 
structure, and made movable for giving entrance to the safe or vault." 

In tbe second patent. No. 284,142, Newbury olaims broadly the iso- 
lation of a time-lock, without confining himself to any particular mode 
of isolation. He says : 

"What I claim as new is, in combination with a safe, vault, or similar 
structure, a lock having a locking boit and a time movement connected there- 
with, placed within such structure, and having both its boit and its time 
movement isolated from the door, and walls thereof, substantially as and for 
the purpose set forth." 

However broad tbe language of thèse claims may be, we think they 
must be limited in their légal scope to the three modes of isolation 
described in the spécifications and drawings of the patents. 

It remains to consider wbether tbe défendants use either of thèse 
three modes. If the défendants infringe, it is by the use of the first 
mode described by Newbury, for it is manifest that they do not use 
either the hinged supporting bar or tbe upright standard in mounting 
their time-locks. The first mode for mounting the time-lock found 
in the Newbury patents is by attachment to tbe face of the inner 
door, Turning to the spécifications and drawings, we find that the 
lock is placed on the outside face of the inner door, which extends 
v.28F.no.l4— 48 
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acrosB the safe from aide to side. The boit of the time-lock dogs the 
door-bolts of the outer door by means of an angle lever or jaw piv- 
oted to the outer door, and which, together with a tie-bar, forma the 
conneotion between the sliding boit of the time-lock and the door- 
bolts. Newbury proceeds upon the old plan of placing the lock be- 
hind the outer door, but, instead of attaching it in the old way to the 
inner face of the outer door, he attaches it to the outer face of the 
inner door. 

In the défendants' safe the time-lock is mounted on the inner face 
of the inner door. It has two interior compartments, each olosed by 
a separate door. In front of the two inner doors, closing the whole 
interior, is the outer door. The small door of the upper interior com- 
partment has two locks mounted on its inner face, — one a combina- 
tion lock, and the other a time-lock. The time-lock dogs the bolts 
of the inner door and the bolts of the outer door. This is efEected 
by a mechanical connection between the two sets of bolts ; the outer 
door having a pin which projects into the arbor or handle of the inner 
door, whereby, when the two .doors are closed, the movement of one 
set of bolts will cause the movement of the other set, and the locking 
of one set effects the locking of the other. The défendants put the 
time-lock in the ordinary way upon the inner door, and their inven- 
tion appears to consist in making the time-lock dog the bolt-work of 
both the outer and inner doors, rather than in the isolation of the 
time-lock, though undoubtedly the time-lock thereby becomes iso- 
lated. In our opinion, the défendants' structure is quite différent 
from anything f ound in the Newbury patents. 

Holding that Newbury is limited to the modes of isolating the time- 
lock set out and described in the spécifications and drawings of his 
two patents, and the défendants employing substantially différent 
mechanism, there eau be no infringement, and the bill must be dis- 
missed. 



BUTLBB V. BaLL. 

{Oireuit CowH, N. D. Ohio, B. D. April Tarm, 1886.) 

Patents— iNFRraaBMBNT — Injtjhction Pending Isstrs. 

Where a patent has been applied for on an invention, the court has jnris- 
diction to grant an injunctiou to restrain its infringement pending the hear- 

ing. 

In Equity. 

Baldwin é Skields and Charles C. Vpham, for complaiuanta. 

W. W. & J. J. Clark, for respondent. 

Wei^kER, j. The complainant claims to hâve invented a new and 
improved device for attaching mémorandum tablets to téléphones, 
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and described in hîs bill; and states that he bas applied to the pat- 
ent-office, under the statute, for a patent for his invention, which ia 
now pending and yet undecided. He allèges that the défendant is 
making and selling his device, and so doing him irréparable damage, 
and asks an injunction pending the hearing. The défendant demurs 
to the bill for want of equity. 

The question raised is whetber the court bas jurisdiction of tbe sub- 
ject-matter before the complainant obtains his patent. Eev. St. § 
629, provides that the circuit court sball bave original jurisdiction 
"of ail suits, at law or in equity, arising under the patent or copyright 
laws of the United States." 

In Eobb, Pat. 13, Justice Washington says : 

"The gênerai law déclares beforehand that the right to the patent belongs 
to him who is the first inventer, even before the patent is granted; therefore 
any person, who, knowing that anotner is the first inventer, proceeds to con- 
struct a machine, acts at his péril, with a full knowledge of the law." 

In Jones v. Sewall, 6 Fisb. 3é3, Justice Gliffobd says: 

"Inventions lawfully secared by letters patent are the property of the in- 
ventera, and as such the franchise and the patented product are as much en- 
titled to légal protection as any other species of property, real or personal. 
They are. indeed, property, even before they are patented, and continue to 
be Bucb without that protection until the inventor abandons the same to the 
public." 

It seems to me that tbe court, under tbese cases, is, snstained in 
bolding that tbe complainant is entitled to tbe relief prayed for while 
bis application for a patent is pending, and therefore tbe démarrer is 
overroled. 



The Queen. 

{IHstrîet Cowt, 8. D. New Ywh. July 29, 1886.) 

Carrtbks— Of Goods bt Vebbei/— Dischargb of Caboo—Delat— Permanent 
Repairs Unnecessary fo» Voyage— General Averagb. 

Repairs tnade necessary by a gênerai average cause are a subject of gênerai 
average affecting the cargo, so far as the repairs are reasonably necessary to 
enable the ship to prosecute the voyage; but a ship is not justifled in discharg- 
ing a large amount of cargo, or in incurring long delay, for the purpose of 
making permanent repairs, when comparatively slight and temporary repairs, 
reasonably sufflcient to complète the voyage, could be made speedily, and with 
small change in the cargo. 

Same— Transhipmbntof Sugak — Iioss ra Weight — Secondart Drain aob. 
The bark Queen, from Bahia to New York, loaded with a cargo of sugar, 
having met with heavy weather, which broke one of the carlines of the main 
hatch, and caiised a crack in the main beam, put into St. George for neces- 
sary repairs. For ton purpose of putting in a ne» main beam, when the court 
found the crack In the old beam could hâve been sufSciently repaired for the 
voyage at slight expense and with little delay, ahe unshipped a large part 
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of the cargo, and încurred a delay of six weeks longer than would hâve been 
needed for temporary repairs, during which. time the sugar, through the tran- 
shipment and change of température, as the court f ound upon the f acts, in- 
curred a large and unusual losa of weight by_ " secondary drainage. " Seld, 
that the 8hip was liable for the unusual loss in weight thus cauaed. 

In Admiralty. 

Sidney Chubb, for libelant. 

Narth, Ward de Wagstaff, for claimants. 

Brown, J. The libel claims $6,000 damages for loss in weight of 
a cargo of sugar shipped at Bahia, to be delivered at New York. The 
bills of lading, dated November, 1883, recited the receipt,mgoodor- 
der and condition, of 10,261 bags, 718,810 kilos net, which are equal 
to 1,586,334 pounds, or 708 tons. TJpon the discharge at New York, 
March 25 to 28, 1884, but 1,410,150 pounds gross were delivered; 
which, deductingthe tare, 28,198, leaves 1,381,952 pounds, — a différ- 
ence of 294,382 pounda, or about 92 tons. 

On Jauuary lOth, when off Hatteras, the bark met very heavy 
weather, and shipped a great deal of water, which broke a carline or 
sleeper on the starboard side of the main hatch, so that the deck at 
that point sagged downfrom twoto three inches, and also, as alleged, 
cracked the main beam of the hatch at a point about two feet from 
the hatch. The master deemed it necessary to put into St. George, 
Bermuda, for repairs, which he reached on Januury 13th. An ofS- 
rial survey was held, resulting in the recommendation that a new 
main beam and sleeper be put in; two yards and a topmast renewed; 
the deck and top sides caulked, besides some other repairs ; and that 
so much of the cargo be unloaded as was necessary to bring the métal 
line a foot above water, for the purpose of caulking the top sides. 
About two-thirds of the cargo, 7,632 bags, were accordingly landed; 
the repairs recommended were made ; the cargo reloaded ; and the 
bark was ready to sail by February 26th. Still further detained, as 
alleged, through the delay of the material-men in rendering their 
bills, the bark finally sailed on March llth, and arrived in New York, 
without further accident, on March 20th. The entire expense at 
Bermuda was about £1,200; of which about iË702 was apportioned 
to gênerai average, and the residue, includingall the repairs, was im- 
posed on the bark alone. Of the gênerai average charges, about 
i'400 were for the unloading, storage, and reloading of the cargo. 
The agents of the underwritera on the cargo, though strenuously ob- 
jecting to the extent of the repairs made and of the unloading of the 
cargo, in the end advanced to the captain, without préjudice, some 
£500 on account of the charges incurred for the cargo. 

On discharging the bags at St. Georges, about 500 were found badly 
damaged by sea-water, which had made its way through the broken 
deck, and upon the starboard side. The rest of the bags were then 
deemed in good condition. On reloading, a considérable number of 



THE QUEEN. 757 

those that appeared Sound on the discharge were "stained and mussy," 
and indicated some drainage. On diacharging at New York 3,300 
bags were sound, weighing 468,132 pounds grosB, or an average of 
about 142 pounds per bag; 5,600 bags damaged, weighing 753,998 
i)0unds gross; 1,315 bags "badly damaged," weighing gross 175,874 
pounds; 155 bags "slack," weighing 12,048 pounds; and twelve bags 
empty, weighing 78 pounds; total, 10,282 bags, gross 1,410,150 
pounds. The extra number of bags arose from the purchase of some 
new bags at Bermuda on acoount of some old ones that had become 
broken. 

The libelant allèges that putting in a new beam at Bermuda was 
unnecessary, and that this involved a great lossof time, and waste of 
the sugar unladen, through secondary drainage, caused by the beat 
and moisture to which it thereby became exposed; that the amount 
of sugar unladed there was also greater than was necessary for the 
repairs made ; and that there was unreasonable delay both in the time 
taken for repairing and in sailing after the bark was ready for sea. I 
find it necessary to consider only the first three of thèse charges. 

, There was an unusual loss in the weight of the sugar on this voy- 
age, for which the ship must answer, unless she satisfactorily aC" 
counts for the loss without fault on her part. The bills of lading 
specify, in the written parts, the net weight of sugar received on 
board "in good condition." The net weight delivered was 204,382 
pounds less. • A printed clause in the bills. of lading says, "Weighta 
and contents unknown." This permits the ship to show, if she can, 
a less weight received, or that ail received was delivered. But the 
burden of doing so remains on her. The Sloga, 10 Ben. 315. 

The whole number of bags was delivered; but not ail the weight. 
There is no direct évidence impeaching the correctness of the weight 
put aboard; and the master's testimony concerning the draught of 
the bark at différent times, and her dead-weight capacity, are not so 
consistent as to furnish any reliable data for rejecting the weight 
receipted for in the bills of lading. The same draught is given for 
442 tons and for 480 tons. The différence in weight must therefore 
be accounted for by natural loss, by sea damage, or by the fault of 
the ship. 

1, Natural loss. The testimony of Mr. Putnam shows that a loss 
of 6 per cent, from natural waste is the highest shown during a large 
expérience in such shipments. The 3,300 sound bags, oonstituting 
nearly one-third of the cargo, may be fairly considered as represent- 
ing an average of the différent sizes of bags. The weight of thèse, 
when shipped at Bahia, upon the average of the whole number, would 
be 610,175 pounds net. On delivery at New York, they weighed, de- 
ducting 6,600 pounds tare, 461,532 pounds, or an average of nearly 
140 pounds per bag, — a loss of 48,643 pounds, or 9^ per cent, of 
their net weight when shipped. Considering that the voyage was 
prolonged two months by putting in to Bermuda, thus doubling the 
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time of the ordinary passage from Bahia, and the conséquent period 
for the natural waste, this percentage of 9J par cent, loss on the 
Sound bags is no more than, from the testimony of Mr. Putnam, 
•would be expeeted as the ordinary loss during so long a period. At 
the rate of 9J per cent, decrease, the whole cargo would show a nat- 
ural loss of 148,057 pounds. 

2. The damage from sea-water through the storm of January lOth, 
according to the évidence, affected 498 bags only; since, on arrivai 
at Bermuda, and the unshipment of three-qparters of the cargo there, 
only that number was found wet or damaged.. Thèse were stored by 
themselves, and on reloading were stowed forwards. The 2,629 bags 
that were not unshipped at Bermuda were sound, and 3,300 were 
delivered sound in New York. Tbe highest weight of any 500 among 
the sound bags delivered was 73,160 pounds, and at New York there 
were but 12 bags whoUy empty, and but 155 called "slack." The 
weight of the 155 slack bags was 12,048 pounds, instead of 21,700 
pounds, whicb would be the average weight of the same number of 
sound bags, — -a loss of 9,652 pounds. The remaining 343 bags of 
the 498 found damaged at Bermuda would show, according to the 
least weights stated in the weigher's returns of the 1,315 "badly dam- 
aged," a net loss not exceeding 8,000 pounds. Allowing thèse last 
two items as the final resuit of the original damage by sea-water to 
the 498 bags, they make, with the natural loss above estimatèd, 
165,709 pounds; leaving -38,673 pounds still to be accounted for. 
This loss, distributed among the remaining 6,464 bags found damaged 
on delivery àt New York, would amount to but about six pounds per 
bag, or about 4J per cent, on the net weight. This is not, indeed, a 
large discrepancy; but, after tbe libéral allowance of 9J- per cent, 
made upon the whole cargo, it is too great to be disregarded. It 
makes in ail a loss in net weight of 13|- per cent, on that part of the 
cargo, which, according to the gênerai testimony of the claimants' 
own witnesses at Bahia, and according to the séparation of the cargo 
made there by them, was not damaged on arrivai there; and that is 
a rate of loss which ought not to be set down to natural damage, or 
the mère inexplicable contingencies of the voyage. If, as suggested 
by claimants' counsel, the weight of the 3,300 sound bags was "below 
the average weight of the whole number when loaded at Bahia, the 
resuit would be more unfavorable to the ship; because the natural 
loss being then less than the 9J per cent, above allowed on the whole 
cargo, the loss chargeable to other causes than natural waste would 
be greater. 

Tbe claimants' witnesses give no satisfactory explanation of the 
excessive loss in weight last referred to. The raaster, indeed, testifies 
that, on the whole discharge at Bahia, he thonght about 10 per cent, 
of the bags were marked with moisture. But this is not entitled to 
outweigh the spécifie account kept each day of the sound bags and of 
the damaged bags, as they were removed, separated, and numbered 
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at the time. There are no causes assigned for any injury to sound 
bags after the reshipment at Bermuda, during the subséquent voyage 
of nine days to New York. The onl;^ remaining explanation, there- 
fore, is that claimed by the libelant, viz., the secondary drainage 
that arose in the bags discharged sound at Bahia, caused by the un- 
shipping of the cargo there. This is' not only testified to by Mr. 
Putnam as a not uncommon resuit of snch bandling and stowing in a 
•warm and moist climate, but as noticed by him in thèse bags at Ber- 
muda at the time when they were reshipped. If the unshipment, 
therefôre, was not necessitated by the sea damage, nor requisite to 
the proper repair of the ship at Bermuda, then the loss arising from 
secondary drainage must be charged to the vessel. This leads us 
to the remaining question discussed at the bearing, concerning the 
injury to the main batch beam, and the necessity of the long delay, 
and of the unloading of the cargo at St. George. 

3. There is great contradiction in the évidence on some of the most 
material facts bearing on thèse points. Witbout discussing this évi- 
dence in détail, the conclusions to whicb I hâve come are as foUows: 

(a) The master was justified in putting in to Bermuda for repairs, 
and in holding the ofi&cial survey. The weight of testimony is that 
the main beam was cracked. The tests applied, of heavy weights, 
and jumping above it, are, with the other testimony, I think, conclu- 
sive. Some of the correspondence put in évidence tends also to dis- 
crédit the libelant's case in this respect. 

(b) I bave no doubt, upon the évidence, that the main beam might 
hâve been strenghtened, witbout removal, by splicing and bolting, so 
as to be entirely sufficient, and render the vessel seaworthy for the 
residue of the voyage. I do not find in the évidence any satisfactory 
answer to the testimony of Mr. Boardman on this point, who was a 
disinterested and compétent witness. The officiai survey held at Ber- 
muda doubtlesB gives the master a certain prima facie support ; since 
it recommended ail the repairs made. But the conceded rivalries at 
St. George, and the manifest interest to induce as large repairs there 
as possible, greatly weaken the weight to be attached to the survey. 
The testimony of the officiai surveyor, moreover, bas not been taken 
in this cause to show that temporary repair by splicing and bolting 
would not hâve been sufficient for a trip of nine days to New York; 
nor bas any other proof been given from masters and shipwrights, 
easily obtainable to testify on such a point, to weaken the force of Mr. 
Boardman's testimony. The testimony of the master and carpenter 
of the ship, and of those who did the repairs at St. George, states, 
in a gênerai way, that ail the repairs made were necessary. That 
repairs of the cracked beam and broken sleeper were necessary is, 
doubtlesB, true; but no one testiâes that temporary repair of the 
beam, by splicing and bolting, would not hâve been sufficient, and 
the gênerai testimony given is not équivalent to that. The crack 
was sligbt ; its existence even is disputed by two witnesses Who ex- 
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amined the beam to see if any such crack exiated. Otherwise the 
beam was sound. Boardman says it looked ehelled, and he could not 
tell whether the crack went through the beam or not. That the 
master was perfectly familiar with the method of strengthening such 
a beam by splicing and bolting cannot be doubted. 

Some discrétion ought doubtless to be left to the master concern- 
ing the extent of the repairs to be made in a port of distresa. He 
is bound.to pat the ship in good seaworthy condition if possible, 
{Hazard v. New England Marine Ins. Co., 1 Sum. 218; Starhuck v. 
Same, 19 Pick. 198 ;) and his gênerai authority does not restrict him 
neeessarily to repairs that will be exhausted by the voj-age, (Green y. 
Briggs, 6Hare, 395; Brook s y. Oriental Ins. Co., 7 Pick. 268.) But 
he is bound to act in good faith for the interests of both ship and 
cargo; and when temporary repairs, quite sufficient for the rest of 
the voyage, can be made quickly and with slight expense, he is not 
justified in inflicting a heavy charge upon the cargo, and in other- 
wise endangering its condition, through long delay, for the sake of 
making permanent repairs for the gênerai advantage of the ship and 
her owners. Wilson y, Bank of Victoria, L. E. 2 Q. B. 203, 211, 
212. In the case last cited, Blackburn, J., says: "Inasmuch as the 
master could, by the expenditure of a comparatively small sum on 
temporary repairs and coals, bring the ship and cargo safely home, it 
was his duty to do so;" and it is intimated that if the master had 
done more, and unshipped the cargo for that purpose, his owners 
could not hâve charged the expense of unloading to the cargo, but 
would hâve been liable to the cargo owners. 

The substitution of a new beam in place of the old one, in this 
case, when, as I am entirely satisfied, the repair of the old one would 
hâve been quite sufficient for the voyage, was, under the circum- 
stances of this case, in my judgment, an unnecessary and unjustifi- 
able mode of repair. It compelled the discharge of a much greater 
quantity of sugar than would hâve been otherwise required; set in 
motion secondary drainage, which could not hâve been wholly unex- 
pected; and entailed a long delay at Bermuda, with the conséquent 
increased waste. Seven days were employed in unlading, and five 
days in reshipping. To repair the beam without removing it would 
bave required scarcely more than the removal of the 498 damaged 
bags, which could bave been done in a day; and no reason appears 
for a détention of more than two weeks altogether for such temporary 
repairs as were necessary. Prom the fact that the cargo was worth 
much more than the bark, the expenses on a gênerai average would 
fall mostly on the cargo; and thèse expenses include some charges 
which, if the repairs had been made in New York, would hâve fallen 
wholly on the ship. It is not necessary to détermine what was the 
master's motive in making more than temporary repairs at Bermuda, 
— whether because he supposed they could be done cheaper there 
than in New York, or in order to hâve but one job, instead of two, 



THE QUEEN, 761 

or from some more personal interest, or from mère error of judgment. 
But the course pursued was, in my opinion, so plainly such a sacrifice 
of the interests of the cargo as to make the ship answerable for the 
loBS thereby caused. 

The other circumstances shown by the évidence are not such as to 
mdicate that any considérable discharge of the cargo was necessary. 
If the topmast was so decayed as to require renewing, as recom- 
mended in the survey, and ail the top sides from the métal up needed 
iecaulking, it is difficult to believe that the bai;k was in suitable con- 
dition when she left Bahia, seven weeks before. I do not, however, 
adopt that alternative, though that would make the ship equally lia- 
ble. The fact that, during the hour elapsing between the two sound- 
ings of the pumps by the surveyors on their first survey, there was 
no increase of water in the pumps, indicates that there was no aetual 
necessity for ail the eaulking done on the top sides; and on arrivai 
at Bermuda the eaulking of the deck was started in only two seams 
next the main hateh. 

Although, by the American law, necessary repairs in a port of dis- 
tress, made necessary by a gênerai average cause, are themselves a 
subject of gênerai average, yet it was stated by the suprême court, 
in the case of The Star of Hope, 9 Wall. 203, 236, that "expenses 
for repairs beyond what are reasonably necessary to enable the ship 
to proceed on her voyage are not gênerai average." McAndrews v. 
Thatcher, 3 Wall. 347; The Hornet, 17 How. 100; The Ann Eliza. 
beth, 19 How. 162; Brooks v. Oriental Ins. Co., 7 Pick. 268; Atwood 
V. Sellar, 4 Q. B. Div. 342; S. C. 5 Q. B. Div. 286; Svensden v. 
Wallace, 11 Q. B. Div. 616. But where the repairs are such that, 
even under our libéral law on that subject, they would not be gênerai 
average, there can be no justification for inflicting on the cargo a 
heavy expense for the sake of making permanent repairs, instead of 
such temporary ones as would perfectly well serve the purposes of the 
voyage. 

The ship must be held chargeable, therefore, for the loss arising 
from secondary drainage conséquent on the unnecessary landing of 
so many sound bags, and the long delay at Bermuda. This loss ap- 
parently amounts, as I hâve said, to about 38,673 pounds. But, as 
I must find the long delay at Bermuda unjustifiable, so muoh of the 
natural waste as arose through and during the unnecessary delay 
must also be charged against the ship; and this, from the compara- 
tive length of time, cannot be less than 1^ per cent. This opéra ted 
upon the whole damaged part of the cargo, viz., 1,124,802 pounds 
net; and would cause a loss, at the rate of 1|- per cent., amounting 
to 16,872 pounds. To the previous items of loss, 16,872 pounds 
must therefore be added for this cause, making in ail an apparent 
loss of 55,545 pounds. 

If either party, however, desires a référence to take further proof 
on the subject of damage, which was not fully considered on the 
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trial, a référence may be taken ; otherwise damages will be allowed 
for the loss of 55,545 pounds of sugar at the market rates ou March 
20, 1884, with costs. 



The Eugène Vesta, 

(District Court, E. D. Miehigan. February 15, 1886.) 

TowAGE— Compensation — Vkssbl Ageound— Authoritt of Master. 

Where a vessel in process of loading was driven ashore and damaged, ani 
the owner of the cargo demanded a return of the property shipped by him, 
offering to pay the expansé of unloading, but the master refused this, and 
employed a tug to haul the vessel off and tow her to à place of safety, held, the 
master had no power to bind the carço, and the owner of the tug must look 
to the vessel alone for his compensation. 

In Admiralty. 

ïhis was a libel against the scow Eugène Vesta and her cargo, to 
recover for the services of the tug International in rescuing the scow 
and her cargo from being wrecked on the sfaore of Lake Erie at the 
port of Tyrconnell during the month of August, 1885. The services 
were renderd at the instance of the master of the scow. The scow 
was loading wood for transportation to Détroit, and had taken on 
board about 80 cords, or two-thirds of a load, when a storm aroae, 
which rendered it necessary to stop loading. The storm increasing, 
the vessel began to drag her anchor ; and the master, fearing that 
if she drifted ashore she would be lost, voluntarily beached her not 
far from the dock, after throwing overboard some 15 or 20 cotds of 
wood. The vessel sufïered some damage from the stranding; and, as 
there were no means of getting her off the beach, the master tele- 
graphed the owner, who sent the tug International, owned by the 
libelant, and ihe lighfcer Benedict, together with a steam-pump, to 
effect her rescue. The tug and lighter, with the steam-pump, left 
Windsor about noon of August 23d, but, meeting with heavy weather, 
were obliged to lie over at Port Stanley, and did not reach the wreck 
until the evening of the day foUowing their departure from Windsor. 
Arriving at the place of stranding, the tug puUed the scow off without 
miich difBculty, and brought her to Trenton with 60 or 65 cords of 
wood on board. The value of the vessel as she lay stranded upon the 
beach was estimated at from $600 to $900, and the value of the wood 
at the place of loading was three dollars to three and a half per cord. 
There was testimony tending to show that the wood had depreeiated 
by the water-logging of the vessel. The wreeking expédition arrived 
at Trenton in safety, but was there detained overnight, and did not 
reach Détroit until about noon of the next day. No tender was made 
to the libelant on behalf of the vessel or cargo, and no payment made 
for the services of the tug, lighter, or steam-pump. No appearanee 
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was entered on bebalf of the scow or owner. The owner of the cargo 
appeared, and filedan ans^wer denying that the libelant had any claim 
or lien against the cargo. It appeared that while the scow was 
aground at Tyrconnell, and before the arrivai of the tug, the claimant 
of the cargo demanded the return of the wood remaining on board, 
and otfered to unload it himself without expansé to the vessel or to 
the master. The évidence shows that this conld bave been done at a 
very trifling expense, but the master declined to allow the claimant 
to take ofï the wood, because, as he said in his déposition, it might 
imperil the vessel. There was practically no dispute as to thèse facts, 
both the claimant and master testifying to substantially the same 
thing. It appeared that, after the wood was unloaded in Détroit at 
the dock, the consignées paid the scow upwards of $80 for freight, 
and for extra expansés claimed by the master on account of the serv- 
ices of the tug. At the time of this payment, the consignées had no 
notice that the libelant would make any claim against the cargo, and 
they received the cargo, and settled with the master, without notice 
of libelant's claim. 

H. H. Swan, for libelant. 

F. H. Canfield, for owner of the cargo. 

Brown, J. The real question in this case is whether the owner of 
the wood had the right, after the vessel had gone ashore at Tyrcon- 
nell, and before she had broken ground upon her voyage, to demand 
a return of the wood upon payment of the expenses, or whether 
the lien of the master had attached to the cargo, so that he had a 
right to bring it to Détroit, and compel it to contribute to the gênerai 
average oceasioned by the stranding. There can be no doubt there 
is an implied warranty on the part of the carrier that his vessel 
shall be seaworthy, not only when she begins to take cargo on board, 
but when she breaks ground for the voyage. The theory of the law 
is that the implied warranty of seaworthiness shall protect the owner 
of the cargo until his policy of insuranoe commences to run; and, as 
it is well settled that the risk under the policy attaches only from the 
time the vessel breaks ground, this is fixed as the point up to which 
the warranty of seaworthiness extends. The case of Cohn v. David- 
son, 2 Q. B. Div. 455, is a récent and instructive authority upon 
this point, and lays down a prinoiple of gênerai application. In this 
case the owners of a vessel chartered her to carry a cargo of cément 
from Sunderland to Dundee. After starting, the vessel became leaky ; 
but, the wind baing fair for the voyage, the captain resolved to go 
on, and the vesselsank, with her cargo on board, before reaching her 
port of destination. It appeared that the ship was not in fact sea- 
worthy at the time she set sail, and that, as she was found to be sea- 
worthy when she commenced taking cargo, she must bave received 
the damage in the course of loading. In delivering the opinion of 
the court, Mr. Justice Field observed that "no degree of seaworthi- 
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ness for the voyage at any time anterior to the commencement of 
the risk will be of any avail to the assured unless that seaworthiness 
existed at the time of sailing from the port of loading. As, there- 
fore, the merchant, in a case like the présent, would not be entitled to 
recover against his underwriter by reason of the breaeh of warranty 
in sailing in an unseaworthy ship, it would follow that, if the war- 
ranty to be implied on the part of the ship-owner is to be exhausted 
by his having the ship seaworthy at an anterior period, the merchant 
would lose that complète indemnity, by reason of the two contracts 
being taken together, which it is the universal habit and practice of 
mercantile men to endeavor to secure." The défendant was held lia- 
ble for the value of the cargo lost. 

In the case under considération it is clear that, if the owner had 
insured this cargo to Détroit, the policy would not attach until the 
ship had broken ground for the voyage, and therefore, from the time 
the cargo began to be delivered to the vessel until the time she broke 
ground for the voyage, it would be uninsured, if the theory of the 
libelant in this case be sound. As she was taking in her cargo at a 
very exposed point on the open lake, and might become unmanagea- 
ble at any moment by a sudden rise of wiud, the danger was a 
real one, and yet one which would not be covered by the policy. In 
such case it is but just that the responsibility of the owner for the 
seaworthiness of his ship should be kept alive up to the moment of 
her departure. Not only is this so, but it is now the settled law of 
the fédéral courts that the lien of the master for freight does not at- 
tach before the vessel breaks ground, although there seems to hâve 
been some conflict of authority formerly upon this question. The 
Tornado, 108 U. S. 342, 349; S. 0. 2 Sup. Ct.Eep.746; Burgessv. 
Qun, 3 Har. & J. 325; Bailey v. Damon, S Gray, 92; 1 Pars. Shipp. 
179, note; and the owner may demand a return of the cargo in case 
the vessel becomes unseaworthy, upon paying the expense of lading 
and unlading, and the demurrage. Clemson v. Davidson, 5 Bin. 392; 
Keyser v. Harheck, 3 Duer, 373. 

The excuse given by the master of the Vesta for his failure to do 
this was that it might imperil the vessel ; but conceding this to be 
sufficient, and that he was thereby excused from complying with the 
demand of the consigner, it did not anthorize him to pledge the cargo 
for salvage services rendered solely for the benefit of the vessel, and 
in the face of the demand of the oonsignor for the return of his prop- 
erty. The authority of the master to bind the cargo arises only in 
case of necessity, when the owner cannot be eonsulted, and I know of 
no case in which it bas been held that he can do this against the 
protest of the owner. In The Julia Blake, 107 U. S. 418, 426, S. C. 
2 Sup. Ct. Eep. 692, it is said that "the master can neither sell nor 
hypothecate the cargo, except in case of urgent necessity; and his 
authority for that purpose is no more tban may be reasonably implied 
from the circumstances in which he is placed. He acts for the owner 
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of the cargo becàuse there is a necessity for some one to do so, and, 
like every agent whose authority arises by implication of the law, he 
can only do what the owner, if présent, ought to do. Necessity de- 
velops his authority, and limits his powers. What he does must be 
directly or indirectly for the benefit of the cargo, considering the sit- 
uation in which it bas been placed by the accidents of the voyage." 
The court, in this case, quote with approval the English rule that the 
master cannot bottomry the ship without communication with the 
owner, if communication be practicable, and, a fortiori, cannot hy-. 
pothecate the cargo except under like circumstances. 

Upon the facts of this case it appears to me entirely clear that the 
master acted without authority, so far as the cargo was concerned, in 
Bummoning the libelant's tug to his assistance, and that libelant was 
bound to take notice of this. It is a gênerai principle that ail per- 
Bons dealing with the master of a vessel are bound to inquire into his 
authority to act, and, in case of the want of such authority, will not 
be protected, even though they may bave acted in good faith. 1 Pars. 
Shipp. 147. 

The libel, as against the cargo, must be dismissed. 



The 0. P. Kaymond.* 

Brown and others v. The C. P. Eaymond, etc. 

{District Court, 8. D. New Tt/rk. September 25, 1886.) 

1 ComsiON — Loss or Fkbight— Dhad Fbbight— Rbasonable Diligence m 
Attempting to Obtain Fresh Cargo. 

Reasonable efEorts to secure fresh cargo are required of a vessel wbich, in 
conséquence of collision, bas lost freigbt, before she can recover dead freight 
as an item of her damage. 
2, Bamb — Wharpage — Demurragk. 

Wharfage and watchmen fées being included in the meaning of the term 
"demurrage, " as employed in the charter-party, should not be allowed as ad- 
ditional items of damage when the charter rates of demurrage are adopted. 

On Exceptions to Commissioner's Eeport. 
mil, Wing de Shoudy, for libelants. 
Wilcox, Adams é Macklin, for claimants. 

Brown, J. On the eleventh of January, 1885, the bark Margaret 
Mitchell was so damaged by collision, when on her way out to sea, 
that her cargo of grain had to be discharged, and a part of it sold. 
26 Ped. Eep. 281. She was sailing under charter, and, after the sale 
of the damaged portion of the cargo, the master applied to the char- 

iReported by Edward Benedict, Esq., of the New York bar. 
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terers for additional grain to snpply the place of that sold. It was 
not furnished, and, withoiit f urther elïort to procure additional cargo 
elsewhere, the bark, after being repaired, proceeded on her voyage. 
The damages reported by the commissioner are in ail |6,535. The 
libelants claimed dead freight, to the amount of $490.55 additional, 
for loss of the freight on the grain necessarily sold in conséquence of 
the collision. The commissioner disallowed this item, on the ground 
that the libelants admitted that they did not seek to obtain freight 
from outside parties. 

The losB of freight is undoubtedly a loss to be made good by the 
■wrong-doers in a case of collision, as much as any other item of dam- 
age of which the collision is the direct and proximate cause, (The 
Gayuga, 14 Wall. 270;) but this rule does not dispense with reason- 
able diligence on the part of the vessel injured. Her légal damage 
is that which arises notwithstanding the use of reasonable diligence 
and judgment. Very recently this court has applied this qualifica- 
tion to theduty to raise and repair, and has disallowed the additional 
estimated cost of repair arising from unreasonable neglect to raise 
the sunken boat earlier. The Thomas P. Way, 28 Fed. Eep. 526. 
The same rule must be applied to dead freight. Had reasonable ef- 
forts been made to supply the amount of cargo sold, and none found, 
I see no reason why the lost freight should not be recovered. The 
libelants claim that the burden of proof is upon the défendants to 
show that cargo might hâve been obtained of other parties than the 
charterers. But, in the ordinary conditions of trade, shipments of 
grain or other cargo, at some rates, at least, must be presumed to be 
procurable within a reasonable time, in the absence of ail proof on 
the subject. As the libelants hâve not shown any lack of ready 
freight in the market, and neither applied to the défendants, or to 
any other parties than the charterers, nor gave the défendants any 
notice or opportunity to supply cargo to the bark in place of that 
lost, the presumption is that the loss of dead freight was rather from 
the master's neglect to seek it than the necessary and direct consé- 
quence of the collision. It would be inéquitable to impose upon the 
défendants a loss which presumably might hâve been avoided, and 
which they were given no opportunity of preventing. The ruling of 
the commissioner is, in this respect, sustained. 

The défendants hâve excepted to the number of days for which de- 
murrage is allowed, and also to the allowance of the charge for wharf- 
age and watchmen's fées, in addition to demurrage. Upon considér- 
ation of ail the circumstances I am not satisfied that the number of 
days allowed for is excessive. The wharfage and watchmen's fees', as 
additional items, should, I think, be disallowed, not because they are 
not themselves proper and recoverable, but because they ought to be 
deemed included in the rate charged for demurrage. The rate allowed 
is $57 per day. That is the rate of demurrage stipulated in the 
charter, and it is testified to as reasonable for this bark. It is con- 
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ceded that in a suit for "demurrage" under the charter, the charter rate 
'would inclade wharfage and watchman's fées. It is a mère question 
of the mode of estimating the damage caused by the delay. When 
the damage is computed independently of wharfage, the wharfage is 
to be allowed as a separate item ; otherwise not. The adoption of 
the charter rate of demurrage in this case, and the want of any in- 
timation in the testimony that the charter rate was not a fuU equiva* 
lent, at the time of the injury, for ail the items that the charter rate 
Qsually covers, lead me to the conclusion that that rate should be 
deemed to cover wharfage and watchman's fées. 
In otber respects the report is conârmed. 



The Ella J. Slaymaeeb. 

Kent v. The Ella J. Slayuaeeb. 

(District Court, B. Délawwre. August 18, 1886.) 

1. ADMiKALTT—JxmisDicTioiî— Equitable Title. 

A court of admiralty will not try the équitable title to a veBsel, or compet 
tbe performance of a mère trust, when there is no évidence of a maritime 
contract between the parties. 

2. Same — Mabitimb Contbact— 8ai>e dp Ybssel as ColIiAterai. Sbcdkitt. 

A bill of sale of a vessel as collatéral security for the repajrment of a loan, 
or as indemnity against loss on the contingent payment of obligations assumed 
for the vendor, is not, per se, a maritime contract. 

In Admiralty. 

Benj. Nields, for libelant. 

Johnston é Hayes, for respondent. 

Walbs, j. This is a libel to try the title to and recover possession 
of the schooner Ella J. Slaymaker. The substantial facts are that 
the libelant, being tbe owner of the vessel, on the nineteenth day of 
August, 1884, executed a bill of sale transferring and conveying ber 
to Samuel G. Warner, by way of collatéral security, to indemnify tbe 
said Warner against loss on the contingent payment of certain obli- 
gations wbich be had assumed for the libelant, with the express un- 
derstanding and agreement, and upon the spécial trust, that, when the 
said obligations were paid and discharged by the libelant, the vessel 
should be reconveyed to the latter; that ail the obligations bave been 
paid by the libelant, and Warner is no longer liable for the payment 
of the same or any part thereof ; that the schooner was never deliv- 
ered to Warner, but alwaysremained in the possession and under the 
control of the libelant from the time the bill of sale was executed until 
the second of July, 1886, when she was attached at the suit of one 
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Pierson against Warner, as the property of the latter, and was in tlife 
oastody of the marshal at the time of the ûling of this libel. 

Several exceptions are made to the libel, but they ail amount to 
this: that the admitted faots do not bring the case within the ad- 
miralty jurisdiction of this court. It is plain that the agreement be« 
tween Kent and Warner is not a maritime contract. It had no con- 
nection with or référence to the employment of the vessel in naviga- 
tion, — to making repairs or furnishing supplies. The bill of sale, 
therefore, whether considered as the transfer of the property by way 
of a pledge or collatéral security, or as a mère mortgage for the re- 
payment of a loan, or as indemnity against a contingent loss, not be- 
ing for the benefit of the vessel, and in nowise related to her use, 
does not afford a proper subject for admiralty. The contract is not, 
per se, a maritime one. The libelant refcains only an équitable title 
to the vessel, and courts of admiralty in this country confiné their ju- 
risdiction to the trial of légal titles, and do not compel the perform- 
ance of mère trusts. Kellum v. Emerson, 2 Curt. 79. The remedy 
of the libelant is in equity, and although a court of admiralty exer- 
cises équitable as well as légal jurisdiction, the subject must be of a 
maritime nature, and eo corne within the power of the court, which 
then applies the principles of equity. Ben. Adm. § 263; Kellum v. 
Emerson, supra. In Bogart v. The John Jay, 17 How. 402, the su- 
prême court decided that the mère mortgage of a ship, other than 
that of an hypothecated bottomry, is a contract without any of the 
characteristics or attendants of a maritime loan, and is entered into 
by the parties to it without référence to navigation or périls of the 
sea. See, also, The Larch, 2 Curt. 427; The Willmm D. Rice, 3 
Ware, 134; Ward v. Thompson, 22 How. 330; The Trowbridge, 14 
Fed. Eep. 874; The Venture, 21 Fed. Eep. 928; Deely v. Brigan- 
tine, etc., 2 Hughes, 77. The cases cited by libelant's proctordo not 
conflict with the above authorities. There must be a decree dismiss- 
ing the libel. 
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Etjmsby and another ». Call and others. 
(Oircuit Court, 2f. D. loioa, W. D. October Term, 1886.) 

... Remotaii op Causb— Sbpakablb Conteotbbsy— Tenants in Common. 

In a suit to quiet title brought by two tenants in common against three de- 
fendants, in which two of thé défendants disclaim, and the remaining one 
défends, and seeks, by cross-petition, to hâve his title quieted against plain- 
tififs, alleging that they claim under a tax deed and a sherifl's deed, the contro- 
versy between said défendant and plaintifls is not a severable one, and no 
part thereof can be properly removed to the United States court, if said de- 
fendant is a citizen of the same state with one of the plaintiflfs, although he 
is a citizen of a différent state from that of the other plaintifiE. 
2. Same— Rbmand— Facts Appearing Difpekently est Unitbd States Court 
— Plea ts Abatement. ^" 

A removal to the United States court having been properly ordered by a 
state court, upon pétition and bond being flled for that purpose, the pétition 
showing both plaintitîs to be citizens of a différent state from that of the only 
défendant who defended, (the other défendants disclaiming,)but, upon a trial 
of a plea in abatement flled in the United States court, the facts as to citizen- 
ship appearing difEerently," and not such as to give jurisdiction, the case is 
remanded to the state court. 

In Equity. Plea to jurisdiction. 

John F. Duncùmbe, for complainants. 

George E. Clarke and HenderSon, Hurd & Daniels, for défendants. 

Shiras, J. This suit, brought for the purpose of quieting the title 
to certain real estate, was commenced in the circuit court of Clay 
county, lowa, and in the pétition filed the complainants averred that 
they were joint owners and tenants in common of the realty, and 
had been in possession thereof for over two years laat past; that on 
or about the twenty-third day of September, 1885, the défendants A. 
F. Call and E. C. Hughes unlawfully confederated together for the 
purpose of casting a cloud upon the title of complainants, and for 
that purpose procured a quitclaim deed to be made by one D. M. 
Shuck and wife to the défendant Call, which was duly spread upon 
the records of the county wherein the land is situated; that subse- 
quently the said A. F. Call and wife, in furtherance of the purpose 
of clouding complainants' title, executed a deed of the realty to the 
défendant D. W. Arnold, which deed was likewise duly recorded; 
that this deed is merely colorable, and without considération ; and 
therefore complainants pray that the title in and to said premises be 
quieted in complainants, and that défendants be barred from assert- 
ing any claim thereto adverse to complainants, and that the deeds 
from Shuck and wife to Call, and from the latter and wife to Arnold, 
be declared void, and canceled. The défendants Call and Hughes 
severally appeared, and filed answers disclaiming ail right, title, or 
interest in the lands in question. The défendant Arnold filed an an- 
swer denying the substantial allégations of the pétition, and also filed 
a cross-petition against the complainants, Eumsey and Sleeper, in 
v.28F.no.l5— 49 
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whieh he averred that he is the owner of the realty; that said Eum- 
Bey and Sleeper make daim of title to the Bame under a pretended 
tax deed executed by the treasurer of Clay county, and also under a 
Bheriff's deed, executed by the sheriff of said county; that both deeds 
are void and ineffectuai to defeat the title of said Arnold. Where- 
fore he prays judgment on his cross-petition, quieting his title aa 
against the said Eumsey and Sleeper. 

Issue being joined on this cross-petition, the complainant therein, 
D. W. Arnold, filed a pétition and bond for the removal of the cause 
into the fédéral court; averring that the value of the matter in con- 
troversy exceeded $500 ; that in the suit tbere was involved a con- 
troversy which is whoUy between citizens of différent states; and that 
when the suit was commenced, and ever since, the petitioner for re- 
moval, D. W. Arnold, had been and then was a citizen of Illinois, 
and the oomplainants Eumsey and Sleeper were, when the suit was 
brought, and continued to be, citizens of the state of lowa. The 
state court granted an order removing the cause. 

Upon the filing of the record in this court the complainants filed a 
plea in abatement, averring that this court had not jurisdiction of 
the case, by reason of the fact that when the suit was brought, and 
at ail times since tben, the complainant Sleeper and défendants Call 
and Hughes were citizens of lowa, and the complainant Eumsey and 
the défendant Arnold were and continued to be citizens of Illinois, and 
that the cause did not embrace a separable controversy, wholly be- 
tween citizens of différent states. 

The évidence submitted by the parties shows that the citizenship 
of the respective parties is correctly stated in the plea in abatement, 
i. e,, tbe complainant Sleeper and défendants Call and Hughes were 
and are citizens of lowa, and the complainant Eumsey and the de- 
fendant Arnold were and are citizens of Illinois. Assuming that tbe 
filing of the disclaimers by the défendants Call and Hughes showed 
them to be merely nominal parties, so that their connection with the 
record could be wholly disregarded in considering the right of re- 
moval, then the suit remains a controversy between the complainants 
Sleeper and Eumsey and the défendant Arnold, and of thèse parties 
Eumsey and Arnold are and were, when the suit was brought, citizens 
of the same state. This factis fatal to the jurisdiction of this court, 
unless it be true that the cause involves a separable controversy be- 
tween the complainant Sleeper and the défendant Arnold, within the 
meaning of section 2 of the act of 1875, which provides that when, in 
any suit mentioned in this section, there shall be a controversy which 
is wholly between citizens of différent states, and which can be fuUy 
determined as between them, "then either party interested therein 
may remove the entire suit.to the fédéral court." 

In Barney v. Latham, 103 U. S. 205 ; Fraser v. Jennison, 106 U. S. 
191; S. G. 1 Sup. et. Rep. 171; and Ayres v. Wiswall, 112 U. S. 
187; S. C. 5 Sup. Gt. Eep. 90, — this clause of the section was con- 
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sidered by the suprême court, and it was held to refer only to suits 
which involved separate and distinct causes of action, capable of sép- 
aration into parts, so that in one of the parts a controversy will be 
presented with citizens of one or more states upon one side, and citi- 
zens of otber states on the other. 

In Fraser v.Jennison the subject in controversy was the probate of 
a will, which was offered for probate by the executors therein named, 
who were citizens of Michigan, the contestants being the heirs at 
law, part of whom were citizens of Michigan and part citizens of 
other states. The latter petitioned for removal, but it was held that 
the case did not présent separate and distinct controversies, within 
the meaning of the act of 1875 ; that the suit embraced but one con- 
troversy, and in that ail the heirs at law were interested. 

In Ayres v. Wiswall, supra; Louisville & N. R. Co. v. Ide, 114 U. S. 
52; S. G. 5 Sup. Ct. Eep. 735; Pirie v. Tvedt, 115 U. S. 41; S. G. 
5 Sup. Ct. Eep. 1034, 1161; Starin v. Mayor of New York, 115 U. 
S. 248; S. G. 6 Sup. Ct. Rep. 28; and Sloane v. Anderson, 117 U. 
S. 275; S. G. 6 Sup. Ct. Rep. 730, — the suprême court holds that 
separate answers on behalf of défendants, tendering différent issues 
as défenses to one cause of action, do not create separate controver- 
sies, within the meaning of the statute, and that if the cause of action 
is joint, or joint andseveral, and the plaintiff elects to déclare jointly 
against ail the défendants, the latter cannot, by fil in g separate an- 
swer and défenses, divide up the controversy into separate parts. 

In Fidelity Ins. Go. v. Huntington, 117 U. S. 280, S.C. 6 Sup.Ct. 
Eep. 733, the facts were that Huntington had a judgment against 
the Scioto Valley Eailroad Company, upon which exécution was is- 
sued and levied upon the railroad, its roUing stock, and other prop- 
erty. Mortgage liens were held by various parties upon the prop- 
erty, and, for the purpose of settling the amounts and priorities of 
the liens, and properly marshaling the assets of the debtor, Hunt- 
ington began a suit in the state court, making the several lien-hold- 
ers parties, part of whom, with Huntington, were citizens of New 
York. One of the défendants, the Fidelity Trust Company, a corpo- 
ration organized under the laws of the state of Pennsylvania, answered 
the bill, setting up that it held the first and prior mortgage upon the 
property, and asked that the property be sold, and the proceeds be 
applied to the satisfaction of the mortgage debt due it. At the 
same time the trust company filed a pétition for the removal of the 
cause to the fédéral court. When the question finally came before 
the suprême court it was held that the suit presented but a single 
cause of action, and that the answer of the trust company did not 
divide the action into several controversies, but only presented a sep- 
arate défense to the single cause of action declared on, and that it 
was not removable. 

The prineiples announced in thèse cases are décisive of the ques- 
tion presented by the plea in abatement. The object or purpose of 
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the bill filled by complainants is to quiet the title of the realtj-, and 
remove therefrom the cloud alleged to be caused by the deeds from 
Shuck and wife to Call, and from Call and wife to Arnold. In ac- 
cotnplishing this purpose both complainants are interested. The cause 
of action against Arnold arises from the fact that he sets up a claim 
to the land under the deed from Call and wife. Both complainants 
are interested in defeating this claim of Arnold, and, having an equal 
interest in the controversy, they hâve the right to joiu in a common 
action for the purpose of removing the cloud from the title of their 
common property. It cannot be said that the suit involves two dis- 
tinct causes of action against Arnold, — the question ia as to the va- 
lidity of the deed to Arnold and of the title conveyed thereby. The 
fact that Eumsey and Sleeper are both interested in this question 
does not create two controversies in the suit. The cause of action 
is but one, just as in Fraser v. Jennison it was held that the validity 
and genuineness of the will therein involved constituted but one cause 
of action, although the right and interest of several heirs at law 
would be afifected thereby. 

If the question is viewed from the position of the parties to the 
cross-bill, the same resuit follows. In the cross-bill, Arnold, as com- 
plainant, affirms the validity of his title, and prays that the same 
may be quieted as against the adverse claims of the défendants to 
the cross-bill, i. e., Eumsey and Sleeper. ïhe averments of the cross- 
bill are that the défendants thereto claim title to the land under a 
taxdeed and under a sheriff's deed. The averment is that both de- 
fendants claim under the tax deed, and both under the sheriff's deed. 
The invalidity of neither deed can be deereed without afifecting the 
interests of both défendants, and it is impossible to separate the case 
into parts, so as to présent a controversy wholly between citizens of 
différent states. 

As the averments of fact were presented by the record when the 
question of removal was submitted to the state court, it appeared that 
Sleeper and Eumsey were citizens of the same state, and that Arnold 
was a citizen of another state. Under sueh circumstances the state 
court ruled correctly in ordering the removal. From the évidence 
now submitted upon the plea in abatement it appears, as already 
stated, that the complainant Eumsey and défendant Arnold were 
whtti the suit was brought, and when the removal was ordered, citi- 
zens of the same state; and there being but one cause of action in 
the controversy, and they being interested therein, it follows that this 
court bas not jurisdiction of the case; and the same must be re- 
manded to the state court, at the cost of the défendant Arnold. 
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Eatmond V. Pabish of Teekebonnb.* 
(Circuit Court, E. D. Louitiana, June 12, 188C,) 

COUKTS — FEDERAL COURTS— StATE StATUTES. 

The construction of a state statute by the suprême court of that state, when 
the question is one of local statute, and not of gênerai commercial law, 
is binding upon the fédéral court. Babasse t. Parish of Terrebonne, 80 La. 
Ann. 287, followed. 

At Law. 

Alfred Goldthwaite, for plaintiff. 

E. D. White, E. D, Saunders, E. H. Farrar, and E. B. Krutt- 
schnitt, for défendant. 

BiLLiNGS, J. This case was submitted upon an agreement that 
the facts were to be considered as the same as those stated in the 
opinion of Mr. Justice Manning in Babnsse v. Parish of Terrebonne, 
30 La. Ann. 287. We are of opinion that the construction there given 
of the statute, authorizing the issue of the bonds in suit, — the ad- 
ditional fact having been found by us that the plaintiff took title 
after that décision was made public, — is binding upon this court; 
the question in that respect being one of local statute, and not of 
gênerai commercial law. Weare also of opinion that the construc- 
tion is correct, provided the questions were new. 

Judgment for défendant. 

Pabdeb, J., concurs. 



KiDD V. HoEEY and others.* 

(Cireuit Court, B. B. Penmykiania. October 9, 1886.) 

Courts — United States Courts — Jurisdiction — Libel — Injunction. 

The United States courts hâve no jurisdiction to interfère, by injunction, to 
restrain the publication of a libel. 

In Equity. An ancillary bill and motion for preliminary injunc- 
tion. 

Walter George Smith, Francis Rawle, and A.R.Keashy, for com- 
plainant. 

E. G. Rhoads and F. Carroll Brewster, for défendants. 

Before Beadley, Justice, and McKennan, J. 

1 Eeported by Joseph P. Hornor, Esq., of tlie New Orléans bar. 
» Eeported by C. B. Taylor, Esq., of the Philadelphia bar. 
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Bradley, Justice. We are asked to grant an injunction in tins 
case to restrain the défendants from publishing certain eircular let- 
ters which are alleged to be libelous and injurions to the patent- 
rights and business of tbe complainants, and from making or utter- 
ing libelous or slanderous statements, written or oral, of or concern- 
ing the business of the complainants, or concerning the validity of 
their letters patent, or of their title thereto, pending the trial and 
adjudication of the principal suit, which is brought to restrain the 
infringement of said patents. The application seems ta be altogether 
a novel one, and is urged principally upon a line of récent English 
authorities, such as Dizon v. Holden, L. E. 7 Eq. 488; Thorley's 
Cattle-food Co. v. Massam, 14 Ch. Div. 763; Thomas v. Williams, 
Id. 864; and Loog v. Bean, 26 Ch. Div. 306. An examination of 
thèse and other cases relied on convinces us tliat they dépend on 
certain peculiar acts of parliament of Great Britain, and not on the 
gênerai principles of equity jurisprudence. 

By the common-law procédure act of 1854 (17 & 18 Vict. c. 125, 
§§ 79, 81, 82) it was provided that, "in ail cases of breach of con- 
tract, or other injury, where the party injured is entitled to maintain 
and bas brought an action, he may * * * claim a writ of in- 
junction against the répétition or continuance of such breach of con- 
tract or other injury," etc. ; and "in such action judgment may be given 
that the writ of injunction do or do not issue, as justice may require." 
And, furtber, (section 82,) the plaintiff may, at any time after the 
commencement of his action, apply, ex parte, for an injunction. 
This statute gave to the judges of the common-law courts the power 
to issue injunctions in the cases specified, (i. e., breaches of contract 
or other injury,) to prevent a répétition or continuance of the injury 
for which suit was brought. 

By the judicature act of 1873 (36 & 37 Vict. e. 66, § 16) it was en- 
acted that the high court of justice should bave and exercise "the juris- 
diction which, at the commencement of this act, was vested in, or 
capable of being exereised by, ail or any one or more of the judges 
in [the common-law] courts, respectively, sitting in court, or in cham- 
bers, or elsewhere, when acting as judges or a judge in pursuance of 
any statute, law, or custom ; and ail powers given to any such court, 
or to any such judges or judge by anj statute, and also ail ministerial 
powers, duties, and authorities incident to any and every part of the 
jurisdiction so transferred." 

As the high court of justice established by the judicature act of 
1873 was an amalgamation of ail the courts of original jurisdiction 
of Westminster Hall, including the court of chancery, which became 
merely one of the divisions of the high court, it follows that the court 
of chancery became invested with the jurisdiction which was given to 
the common-law courts by the common-law procédure act of 1854 ; 
and hence became invested with the power to grant injunctions to pre- 
vent the continuance or répétition of an injury which was actionable 
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in any court, and for which an action was brought, althongh the power 
to grant injunctions in cases of libel was resisted, in several instances, 
by very higb authority; as in the case of Prudential Assur. Co. v. 
Knott, 10 Ch. App. 142, by Eord Chancellor Caiens and Lord Jus- 
tice James, and in that of Beddow v. Beddow, 9 Ch. Div. 89, by Sir 
Geoege Jessel. The practice of issuing suoh injunctions, however, 
finally prevailed. 

This statute law of Great Britain is suffioient to account for the 
English cases relied on by the complainant, and is undoubtedly the 
basis on which they really stand. 

In the case of Thorley's Cattle-food Co. v. Massam, 14 Ch. Div. 763, 
a leading case on the subject, Mauns, V. C, says, referring to pré- 
viens cases : 

"I think thèse cases at law establish this doctrine: that where one man 
publishes that which is injurious to another in his trade or business, that 
publication is actionable, and, being actionable, will bestayed by injunction, 
because it is a wrong which onght not to be repeated." 

This is an évident référence to the common-law procédure act ; and 
other cases expressly refer to the act. Thus, in the case of Quartz 
HiU Consolidated Min. Co. v. Beall, 20 Ch. Div. 501, as late as 1882, 
Sir Geobqe Jessel says : 

"This is an appeal from Vice Chancellor Bacon, granting an injunction, 
upon interlocutory application, to restrain the publication of a libel. I hâve 
no donbt whatever that there is jurisdietion to grant such an injunction. It 
is plain that the jurisdietion conferred on the common-law courts by the com- 
mon-law procédure act of 1854 extended to the granting of such an injunc- 
tion. The seventy-ninth section is as large in terms as can well be, and the 
eighty-second section allows exporte injunctions in every case where a final 
injunction would be granted under the seventy-ninth section. Of course, 
under the rule of omne majus continet in se minus, if the court can grant an 
in]\vact\onexparte, a fortiori, it can grant Iton notice. It is theref ore clear, 
to my mind, that the common-law courts had this jurisdietion in ail com- 
mon-law actions. That jurisdietion is transferred to the high court, and that 
would sufflce to décide this question of jurisdietion. But by the judicature 
act of 1873, § 25, subs. 8, a larger jurisdietion to grant injunctions tlian ex- 
isted before is given in every case; and, in my opinion, that enactraent ex- 
tends the gênerai jurisdietion given in common-law actions to ail actions, 
whether in equity or at common law. The resuit, therefore, is that there is 
jurisdietion, in a proper case, upon interlocutory application, to restrain the 
f urther publication of a libel. " 

But neither the statute law of this country, nor any well-considered 
judgtnent of the courts, bas introduced this new branch of equity, 
into our jurisprudence. There may be a case or two looking that 
way, but none that we deem of sufScient authority to justify us in 
assuming the jurisdietion. The authority of the suprême court of 
Massachusetts in the cases of Boston Diatite Co. v. Florence, 114 
Mass. 69, and Whitehead v. Kitson, 119 Mass. 484, is flatly against 
it. So, also, are the New York cases of New York Juvénile, etc., 
Soc. V. Iftoosevelt, 7 Daly, 188; Brandreth v. Lance, 8 Paige, 24; 
Mauger v. Dick, 55 How. Pr. 132. Also the Georgia case of Cas- 
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toell V. Central R. Co,, 50 Ga. 70 ; and the Missouri case of Life 
Ass'n of America v. Boogher, 3 Mo. App. 173. We do not regard the 
contrary décision in Croft v. Richardson, 59 How. Pr. 356, as of suf- 
ficient authority to counteract thèse cases, or to disturb what we con- 
sider to be the well-established lawon the subject. That lawclearly 
is that the court of chancery will not interfère, by injunction, to re- 
strain the publication of a libel; as was distinctly laid down by Lord 
Chancellor Caibns in the case of Prudential Assur. Co. v. Knott, 10 
Ch. App. 142, where he says, in référence to the application for an 
injunction to restrain a libel calculated to injure property: "Not 
merely is there no authority for this application, but the books afford 
repeated instances of the refusai to exercise jurisdiction;" and then 
refers to several authorities. If this décision bas since been over- 
ruled, it is only because of the enlarged jurisdiction conferred upon 
the English courts by the statutes referred to, and is a standing au- 
thority as to the gênerai law independent of législation. We do not 
think that the existence of malice in publishing a libel, or uttering 
slanderous words, can make any différence in the jurisdiction of the 
court. Malice is charged in almost every case of libel, and no cases 
of authority can be found, we think, independent of statute, in which 
the power to issue an injunction to restrain a libel or slanderous 
words bas ever been maintained, whether malice was charged or not. 
Charges of slander are peculiarly adapted to and require trial by jury; 
and exercising, as we do, authority under a system of government 
and law which by a fundamental article secures the right of trial 
by jury in ail cases at common law, and which by express statute 
déclares ihat suits in equity shall not be sustained in any case 
where a plain, adéquate, and complète r^medy may be had at law, as 
bas always heretofore been considered the case in causes of libel and 
slander we do not think that we would be justified in extending the 
remedy of injunction to such cases, 

The application for an injunction must be denied, and the ancil- 
lary bill is dismissed, with costs. 



Mercantile Nat. Bank of' City of New York v. Mayor, Eto., of 
City of New York and anothei-, 

{Circuit Court, S. D. New Tork. October 11, 1886.) 

1. Taxes— National Bank Sharbs— Disokimination— Rev. St. U. S. § 5319. 

If it appear that the capital represented by national bank shares is sub- 
jected in a state to a higher rate of taxation than is assessed upon the moneyed 
capital generally of the tax-payers, there can be no valid assessment of na 
tional bank shares for taxation in that state; and thèse shares will be relieved 
from any contribution whatever to the gênerai burden of taxation under 
Rev. St. U. S. § 5319. 
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8. Samb— Nb-w Yokk Taxation Laws— Exemptions. 

Taxation laws of the state of New York considered, and Jiéld tobe designed 
to subject to equality of burden ail taxable property, both real and personal, 
except investments in life insurance companies, deposits in savings banks, 
the public stocks, and tbe bonds of the municipalities of the state. 

8. Samb— Rbv. 8t. U. s. § 5219. 

Section 5319, Rev. St. U. S., relating to state taxation of national bank stock, 
was not intended to control the power of the state on the subject of taxa- 
tion, or to prohibit the exemption of particular kinds of property, but to pro- 
tect the capital invested in national bank shares from unfriendly discrim- 
ination by the states in the exercise of the taxing power. 

4. Samb— Equality— Intention— Opération. 

It does not destroy the equality of a state's System of taxation that, in spite 
of the laws, a part of the moneyed capital of citizens which is invested in 
forms that enable it to be easily traced, does not escape by évasion or over- 
sight, and is consequently more efleotually reached and taxed than the bulk 
of the moneyed capital of individuals. 

5. Samb— CoEPOBATB Pkopertt and Stock — Shares dp Stockholders. 

The capital stock of a corporation and the shares held by the several stock- 
holders are distinct species of property for the purpose of taxation, — as dis- 
tinct as real estate and the mortgage by which it may be incumbered. 

6. Same— State Taxation Laws— Discrimination— Rbv. St. U. S. § 6319. 

If the taxation laws of a state subject to taxation the capital stock of cer- 
tain corporations, but exempt the shares held by the several stockholders. 
while the shares of national bank stock are subject to taxation in the hands 
of the shareholders, but the capital stock itself is exempt, held, that there 
is hère no such discrimination against capital invested in national banks as 
to run counter to the provisions of Rev. St. U. S. § 5319. 

7. WoRDs AND Phrases- "MoNETED Capital." 

The term "moneyed capital "bas a more limited meaning than the term 
"Personal property, " and applies to such capital as is readily solvable in 
money. 

8. Taxation — Exemptions — Public Policy. 

The exemption from taxation, by the laws of New York, of shares of life 
insurance companies, of stock and bonds of New York city, of bonds of 
other state municipalities, and of deposits in savings banks, is justifled by 
public policy, and does not indicate any unfriendly discrimination on the 
part of the state as between the shares of national banks and moneyed cap- 
ital generally. 

This was a motion for an injunction pendente lîte restraining the 
city of New York from coUecting the taxes assessed against the shares 
of the stockholders of the Mercantile National Bank of New York 
city; it being claimed by the plaintiiï that the tax laws of the state of 
New York made hostile discriminations against capital in the shape 
of National bank shares, in violation of the provisions of Eev. St. U^ 
S. § 5219. 

Charles W. Wells and Frederick W. Whitridge, for complainants. 

E. Henry Lacombe, for the Corporation. 

James G. Carter and Thomas Allison, for défendants. 

Wallace, J. Thirty-five national banking associations located in 
the city of New York hâve brought suit against the défendants to re- 
strain them from collecting taxes levied pursuant to an assessment 
made in January, 1885, upon the shares of the respective stockhold- 
ers of the several associations. This suit is crie of the number, and 
is hère upon a motion for an injunction pendente lite. As the case 
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turns upon questions of law, the décision of this motion will be prac- 
ticallj a final décision by this court of the rights of the parties. The 
fact that thèse associations pay, in round numbers, a milHon of dol- 
lars annually in taxes upon the shares of their stockholders, and more 
than one-fourth of the total taxation upon personal property in the 
city of New York, sufficiently indicates the importance of the con- 
troversy to both parties. The case has been prepared with great 
thorougbness, and has been elaborately and ably argued. 

The position of the complainant is that the New York state system 
of taxation créâtes or effects a discrimination between the taxation 
imposed for local purposes (which is everywhere the most onerous 
taxation) upon national bank shares and that imposed upon the other 
moneyed capital of individual tax-payers, which is hostile to the for- 
mer, and forbidden by the act of congress, by which alone authority 
exista for any taxation of such shares by the states. The theory of 
this discrimination is that so much of the moneyed capital of indi- 
vidual tax-payers is exempt from assessment by the state laws that 
what remains, including the capital represented by national bank 
shares, is subjected to a higherrate of taxation than is assessed upon 
the moneyed capital generally of the tax-payers. If this position is 
correct, there can be no valid assessment of national bank shares for 
taxation in this state, and thèse shares will be relieved from any con- 
tribution whatever to the gênerai burden of taxation. 

State taxation of national bank shares is lawful only by the law of 
congress first enacted as a provision of the national banking act of 
1864, which, as amended by the act of February 10, 1868, is now 
embodied in section .5219 of the Kevised Statutes of the United States. 
The section provides that "the taxation shall not be at a greater rate 
than is assessed upon other moneyed capital in the hands of indi- 
vidual citizens of such state." As congress was conferring a power 
on the states which they would not otherwise bave had, to tax thèse 
shares, it undertook to impose a restriction on the exercise of that 
power, manifestly designed to prevent taxation which should discrim- 
inate against that class of property as compared with other moneyed 
capital. If the greater part of the moneyed capital of individual 
tax-payers of the state is exempt from taxation by the state laws, the 
rnle of equality of burden between such capital and the capital in- 
vested in national bank shares, which congress intended to prescribe 
as a condition of the permission given to the states to tax thèse shares 
at ail, is violated, and the state whose system permits this discrim- 
ination cannot justly complain because national bank shares are 
whoUy exonerated from taxation. This is the resuit of many décis- 
ions of the courts in construction of the law of congress. 

The most récent expression of the suprême court of the United 
States upon the subject is found in Boyer v. Boyer, 113 U. S. 689, S. 
G. 5 Sup. et. Eep. 706, where it is declared that, "while exact uni- 
formity or equality of burden cannot be expected under any system, 
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capital învested in national bank shares was intended by congress to 
be placed upon the same footing of substantial equality, in respect of 
taxation by state authority, as the state establishes for other moneyed 
capital in the hands of individual citizens, however invested." In 
that case the doctrine was applied to a state of things found in the 
taxing System of the state of Pennsylvania, by the laws of which state 
thero appeared to be exempt from taxation, for local purposes, ail 
morfcgages, judgments, recognizances whatever; ail moneys due or 
owing upon articles of agreement for the sale of real estate; ail 
loane issued by corporations which were liable to pay a designated 
state tax; ail bonds or certificates of indebtedness of any railroad 
Company incorporated by the commonwealth ; and ail shares of stock 
in the hands of stockholders of any corporation of the state liable to 
pay a speci&ed tax into the state treasury. The court, in the opin- 
ion, nsed the following language: 

"Upon such facts, and in view of the revenue laws of the state, it seems 
difiScult toavoid the conclusion that, in respect of county taxation of national 
bank shares, tliere lias been and ia such a discrimination, in favor of other mon- 
eyed capital, against capital invested in such shares, as is not consistent with 
the législation of congress. The exemptions in favor of other moneyed capital 
appear to be of such a substantial character in amount as to talte the présent 
case out of the opération of the rule that it is not absolute equality that is 
eontemplated by the act of congress, — a rule which rests upon the ground 
that exact uniformity or equality of taxation cannot in the nature of things 
be expected or attained under any systera. But as substantial equality is 
attainable, and is required by the suprême law of the land in respect of state 
taxation of national banli shares, when the inequality is so palpable as to 
show that the discrimination against capital invested in such shares is seri- 
ons, the courts hâve no discrétion but to interfère." 

The bill of complaint in the présent case is framed to bring the 
controversy within the scope and principle of this décision. The al- 
légations are that under the laws of this state there is exempted from 
taxation ail moneyed capital represented by shares of stock in ail in- 
corporated companies of the state liable to taxation on their capital, 
exclusive of banks, banking associations, and trust companies; ail 
represented by shares of stock in trust companies and life Insurance 
companies incorporated under the laws of this state ; and ail repre- 
sented by deposits in the savings banks of the state, and investments 
in the bonds and stocks of the state, and the bonds created by the 
villages, cities, towns, and counties of the state. The bill also allèges 
that, under the laws of the state as construed by the highest court of 
the state, ail moneyed capital of individuals invested in the shares o 
stock of corporations of other states or of foreign countries is not 
taxable. It sets out the amount or value of the respective classes of 
invested capital which escaped taxation in the year 1885 under the 
opération of thèse laws. If the averments are true, the exemptions 
aggregated over $2,000,000,000 of moneyed capital, while thé per- 
sonal property actually reached and subjected to assessment in the 
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handa of individuals throughout the state for that year was less than 
$400,000,000 in valuation. 

An examination of the state System will show that, although a com. 
paratively small part of the personal property of the tax-payers is 
actually reached and subjected to taxation against the tax-payers in- 
dividually, the resuit is not attributable to the spécial features of the 
taxing System of this state, but is a logical conséquence of any System 
which attempts to reach personal property for direct taxation. 

By the fundamental rule of the New York state system, ail lands 
and personal estate within the state, whether owned by individuals 
or corporations, subject to the exemptions hereinafter specified, is 
liable to taxation. Éev. St. pt. 1, c. 13, tit. 1, § 1. Personal estate is 
deelared to include ail household furniture; moneys; goods; chat- 
tels; debts due from solvent debtors, whether on account, contract, 
note, bond, or mortgage; public stocks, and stocks in moneyed cor- 
porations ; and such portion of the capital of incorporated companies 
liable to taxation on their capital as shall not be invested in real 
estate. Id. § 3. By section 7 of the same title it is provided that 
"the owner or holder of stock in any incorporated company liable to 
taxation on its capital shall not be taxed as an individual for such 
stock;" and by section 1 of title 4 of the same chapter it is provided 
that "ail moneyed or stock corporations deriving an income from their 
profits or capital, or otherwise, shall be liable to taxation on their 
capital in the manner hereinafter prescribed." The manner pre- 
scribed, as altered by chapter 456, Laws 1857, § 3, is as follows: 

"The capital stock of every corapany liable to taxation, except such part of 
it as shall hâve been excepted in the assessment roll, or as shall hâve been ex- 
empted by law, together with its surplus, profits, or reserved f unds exceeding 
ten per cent, of its capital, after deducting the assessed value of its real estate, 
and ail shares of stock in other corporations actually owned by such company 
which are taxable upon their capital stock under the laws of this state, shaîl 
be assessed ât its actual value, and taxed in the same manner as the other 
Personal and real estate of the county." 

By the Laws of 1880, c. 642, § 3, a franchise tax for the use of the 
state is imposed upon every corporation, joint-stock company, or as- 
sociation organized under the laws of the state, or of any other state 
or country, and doing business in this state, except savings banks, life 
insurance companies, banks, foreign insurance companies, and man- 
ufacturing corporations carrying on manufactures within this state; 
and, by section 8, such corporations, joint-stock companies, and asso- 
ciations as are compelled to pay a franchise tax are exempted from 
assessment and taxation for state purposes except upon their real es- 
tate, but in ail other respects remain liable to assessment and taxa- 
tion. No franchise tax is imposed on banks or banking associations; 
and in this respect they stand upon an equality with national bank- 
ing associations, as they do in ail other respects for the purposes of 
taxation undor the laws of the state. The capital stock of thèse as- 
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Bociations is not liable to taxation as against the corporation, but the 
shares are taxable as a part of the peraonal property of the individual 
Btoekholder. Laws 1882, c. 409, § 320. 

In the language of a récent décision of the court of appeals, (Zn re 
McMahon, 6 N. E. Bep. 400, decided April 13, 1886:) 

"The gênerai laws of the state require ail property, both real and personal, 
no matter by whom owned, except in certain classes of spécial exemption, to 
be assessed for purposes of taxation; this requirement embracing ail property 
owned by individuals as well as corporations, and including ail shares of stock 
held by individuals in corporations except in cases where the capital stock of 
such corporations is itself liable to taxation as against the corporation," 

The exemptions created by the state laws, so far as they are ma- 
terial to this case, are comprised of two classes : (1) Those whieh 
include shares of stock in corporations of the state, exempting them 
from taxation as against the holders or owners individaally, and sub- 
stituting a tax upon the capital stock, at its actual value, against the 
corporations themselves for local purposes, and a franchise tax for 
state purposes; and (2) those which include investments in life in- 
surance companies, in the stocks of the state or the bonds of its mu- 
nicipalities, and deposits in savings banks. The exemptions of the 
first class hâve référence solely to the mode of collecting a tax on 
capital invested in corporations in the most efficient way ; those of 
the second class are founded upon considérations of state policy, and 
are intended to promote peculiar interests for the benefit of the pub- 
lic. 

The provisions of the state laws respecting exemptions of the sec- 
ond class are as follows : By the provisions of chapter 552 of the 
Laws of 1880 certain bonds and stocks of the city of New York are 
exempt from taxation except for state purposes. By chapter 522 of 
the Laws of 1881 ail bonds thereafter issued by any village, city, 
town, or county of the state to pay and retire any existing bonded in- 
debtedness which was created in aid of the construction of any rail- 
road are exempt from taxation for local or state purposes. By chaptei 
534 of the Laws of 1880 the personal property and shares of stock of 
life insurance companies are exempt from taxation for local purposes, 
but thèse companies are required to pay a state tax of 1 per centum 
annually upon the gross amount of their premiums, interest, and other 
income. By section 4 of chapter 456 of the Laws of 1857 deposits 
in any bank for savings which are due to depositors are declared not 
to be liable to taxation ; and, according to the interprétation of some 
of the state courts, this section is to be construed as exempting the 
depositors, as well as the corporation, from taxation upon such de- 
posits. Prier to July 1, 1882, the shares of the capital stock of trust 
companies organized under the laws of the state were taxable, in the 
hands of individual holders, in the same manner and to the same ex- 
tent that shares of the capital stock of national banks and state banks 
-were taxable, — that is, they were included in the valuation of the 
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Personal property of the stockholders in the assessment of taxes at 
the place where the oompany was looated, — but, by an act passed on 
that day (chapter 409, Laws 1882) to revise the statutes of the state 
relating to banks, banking associations, and trust companies, no pro- 
vision was made for taxing them such as was made for taxing banks 
and banking associations. Section 324 of that act, however, subjects 
trust companies to a franchise tax for state purposes. Thèse, com- 
panies are not exempted from taxation for local purposes upon their 
capital stock, and the resuit of the législation respecting them, as is 
conceded by the counsel for the complainant, is to subject them to 
the taxation imposed on the miscellaneous incorporated companies 
of the state; that is, to taxation upon their capital stock, assessed at 
its fall valuation, for local purposes, besides a franchise tax for state 
purposes. 

Eespecting the averments of the bill relative to the immunity from 
taxation of that class of moneyed capital invested in the shares of 
corporations of other states and foreign countries, it suffices to say 
that it is not claimed that the state laws exempt such shares from tax- 
ation in the hands of individual tax-payers who hold or own them, 
but they escape taxation because the state courts hâve decided that 
Buch shares are beyond the taxing jurisdiction of the state. Unless 
thèse décisions are correct, and the state bas no power to tax thèse 
shares, such moneyed capital is taxable as part of the personal prop- 
erty of the tax-payer. Thus it appears that, exclusive of exemptions 
not complained of in the bill, (such as the personal property of the 
ministers of the gospel to a limited amount, and the personal prop- 
erty of charitable or reformatory institutions,) the state System of 
taxation is designed to reach and subject to equality of burden, so far 
as that is practicable in a matter where the intrinsic difficulties are 
so great, ail taxable property, both real and personal, exeept invest- 
ments in life Insurance companies, deposits in savings banks, the 
public stocks, and the bonds of the municipalities of the state. 

It is not open to fair doubt that the personal property of tax-payers, 
represented by shares of stock in incorporated companies of tlie state, 
is taxed as substantially and as onerously as is the other moneyed 
capital of the citizens. Indeed, it cannot be reasonably doubted that 
this kind of personal property is taxed muoh more effectually and 
onerously than is the moneyed capital generally of individuals. It 
does not militate against this proposition that a part of the moneyed 
capital of citizens which is invested in forms that enable it to be 
easily traced, and its value accurately aseertained, does not escape 
taxation by évasion or oversight, and is consequently more eflfectually 
reaehed and taxed that the bulk of the moneyed capital of individu- 
als. Shares in national banks fall within this category, as do shares 
in state banks, and also the capital invested in private banking; and 
capital invested in thèse forms does undoubtedly bear more than its 
just burden of taxation, relatively to other moneyed capital or to per- 
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sonal property generally; but this a resuit which is not peculiar to 
the System of taxation of this state, but exista everywhere. 

The case is thus narrowed to the question whether the exemptions 
relating to shares of stock in life insurance companies, to deposits 
in savings banka, and to certain classes of municipal obligations, 
together with the spécial features of the taxation of the capital in- 
vested in the shares of miscellaueous corporations, effect a discrim- 
ination in taxation between national b'ank shares and other moneyed 
capital obnoxious to the law of eongress. 

In the language of Mr. Justice Nelson in People v. Commissioners, 
etc., i Wall, 256 : 

"It is known as sound policy that in every well-regulated and enlightened 
state or goverument certain descriptions of property, and aise certain insti- 
tutions, sucli as cliurches, hospitals, académies, cemeteries, and the like, are 
exempt from taxation; but thèse exemptions hâve never been regarded as 
disturbing the rates of taxation, even where the fiindamental law liad 
ordained that it should be uniform." 

In Hephurn v. School Directors, 23 Wall, 480, the section in ques- 
tion waa before the court in a case where, by the laws of the state, 
ail mortgages, judgments, recognizances, and money owing upon 
arfciclea of agreement for the sale of real estate were exempt from 
taxation except for state purposes; and Chief Justice Waite, de- 
livering the opinion of the court, aaid: "It could not hâve been the 
intention of eongress to exempt bank shares from taxation because 
Borne moneyed capital was exempt," 

In Adams v, Nashville, 95 U, 8. 19, the unfriendly discrimination 
complained of consisted in the exemption of certain municipal 
bonds ; the argument being that there were many such bonds in ex- 
istence in the hauds of individuals, and that the complainant's 
shares being taxed, while the bonds were not, the taxation violated 
the act of eongress. But the court held that the act of eongress 
was not intended to control the power of the state on the subject of 
taxation, or to prohibit the exemption of partioular kinds of prop- 
erty, but was intended to protect the capital invested in national 
bank shares from unfriendly discrimination by the states in the ex- 
ercise of the taxing power. 

The cases of Hephurn v, School Directors and Adams v. Nashville 
are referred to in the opinion in Bayer v. Boyer with the comment 
that they leave untouched the question as to the power of the states 
to subject shares of national banksto taxation "whena very material 
portion of other moneyed capital in the hands of individual oitizena, 
within the same jurisdiction or taxing district, is exempted from tax- 
ation." No rule was intimated in that opinion defining what exemp- 
tions are permissible as within the discretionary policy of the state, 
or what are so serious as to constitute a very material portion ôf the 
moneyed capital of the tax-payers, and an unlawful discrimination 
agaiust national bank shares. Gonsequently the question whethët 
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the exemptions in the System of this state are such as to precluda 
any taxation of snch shares is wholly open. This question must be 
Solved by determining wbat congress meant by the term "other mon- 
eyed capital in the hands of individual citizens of such state," and 
•what is substantial equality as between that kind of capital and the 
capital invested in bank shares. 

It is obvious that if shares of stock in miscellaneous corporations, 
other than those which are cômmonly known as moneyed corpora- 
tions, fall within the désignation of "moneyed capital," the very large 
amount of this kind of capital which, under the System of this state, 
is exempt from taxation "in the hands of individual citizens," forms 
a material portion of the aggregate capital. It is contended for the 
complainant that such shares of stock are moneyed capital, and that 
they are not assessed in the hands of individual tax-payers, and are 
therefore to be classed with moneyed capital which is exempt from 
taxation, in ascertaining whether the rule of equality prescribed by 
congress is violated. 

It is not to be denied that thèse shares are not taxed technically 
as the property of the owners by the state laws, although the corpora- 
tions themselves are taxed for the capital which thèse shares represent. 
The capital stock of a corporation and the shares held by the several 
stockholders are distinct species of property for the purpose of taxa- 
tion, — as distinct as real estate, and the mortgage by which it may be 
ineumbered. The corporation and its capital and property are one 
thing, the stockholders and their shares, quite another. The corpora- 
tion has the légal title, and right of disposition of ail the corporate 
property, subject to the conditions of its charter. The stockholder's 
right is to enjoy a proportionate part of the profits, or, upon dissolu- 
tion of the corporation, a proportionate part of the assets, after pay- 
ment of debts. This is a distinct, independent interest or property 
held by the shareholders, like any other property that may belong to 
him. It is this interest which the act of congress leaves subject to 
taxation by the states, while the states are denied the power to tax 
the capital stock of national banks. It is well settled by the authori- 
ties that because the property of shareholders in the shares, and the 
property of the corporation in its capital, are distinct property in- 
terests, both may be taxed. Alhany City Bank v. Maher, 6 Fed. 
Èep. 418; Van Allen v. Assessors, etc., 3 Wall. 573; In re Delaware 
Bailroad Tax, 18 Wall. 206; Farrington v. Tennessee, 95 U. S. 679. 

It may therefore be fairly urged that congress did not intend that 
the taxation imposed by the state upon the capital stock of manu- 
facturing, railroad, mining, and raany -other corporations should be 
considered in ascertaining whether the taxation of national bank 
shares is greater or is less than that of money capital in the hands of 
individual tax-payers. State policy may legitimately dictate différ- 
ent modes and rates of taxation for the diiïerent kinds of corporations 
which the state créâtes, and discourage the opérations of some, and 
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f oster the interests of others, by a diversity of taxation. And it would 
be manifestly difficult, if not impossible, in view of the discrimina- 
tions which are found in the System of every state, to deduce any 
gênerai rule of taxation, and make it the test of the lawful taxation 
of national bank shares. 

But it does not follow that the capital invested in such corporations 
is to be classed as exempt from taxation in ascertaining whether na- 
tional bank shares are subjected to unfriendly discriminations. When 
it appears that the capital of individual tax-payers invested in thèse 
shares is required to bear ae great a burden of taxation as that in- 
vested in national bank shares, there is no reasonable or real founda- 
tion for the claim of hostile discrimination. While congress did not 
intend that the taxation of the states on the property of corporations 
should furnish the rule or standard of the taxation authorized for 
national bank shares, but intended to limit the states to a taxation 
no greater than that imposed on the moneyed capital of their individ- 
ual citizens, there is no reason to suppose that congress cared at ail 
about the mode the states migh' adopt for the collection of their taxes. 
A tax imposed on the capital or property of a corporation falls as 
effectually on the capital of the shareholder, represented by bis shares, 
as does a tax upon the shares directly ; and althongh, in légal dis- 
crimination, a tax upon the former is not a tax upon the latter, prac- 
tically and substantially taxation of the capital of the corporation is 
taxation of the capital of the shareholder. 

If shares of stock in corporations other than moneyed corporations 
are not "moneyed capital," then it is immaterial to the question 
under considération whether such shares are subjected to taxation 
directly or indirectly ; and, even if the capital invested in such shares 
is not taxed at ail, it should not be classed with exempt capital in 
ascertaining whether a material portion of the moneyed capital of in- 
dividuals is exempt. The suprême court bas never decided precisely 
what signification belongs to the term "moneyed capital" as used in 
the aet of congress. It is hardly appropriate to call shares in man- 
ufacturing or trading corporations "moneyed capital in the hands of 
individual citizens;" and, if congress had intended to include ail cap- 
ital thus invested, it vrould hâve been easy to do so under some such 
comprehensive term as "personal property." It is not obvions how 
the équitable interest of the shareholder in such corporations, which 
entitles him to share in the profits, or, upon dissolution, in the divis- 
ion of the assets, should be deemed moneyed capital, any more than 
che capital invested in any other kind of personal property which 
can be converted into money by sale is to be deemed moneyed capi- 
tal. Shares of stock in moneyed corporations, such, for instance, as 
trust companies, and capital invested in the business of private bank- 
ing, is doubtless appropriately described as moneyed capital. So, 
also, the capital represented by ail obligations which are solvable in 
money, such as notes, bonds, certificates of indebtedness, and other 
v.28F.no.l5— 60 
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eecurities for the payment of money, would seem to be within the de- 
scription. Tbe capital which was exempt from local taxation undei 
the laws of Pennsylvania, and which the court held in Boyer v. Boyer 
to be a material portion of the moneyed capital of individual tax-pay- 
ers, was almost wholly of this kind, being mortgages, judgments, bonds, 
certificates of indebtedness, and moneys owing upon articles of agree- 
ment. It is true that shares of stock of ail corporations of the state 
liable to pay a state tax wefe also exempt in that case; but no em- 
phasis was placed, in the opinion of the court, upon the exemption 
of this kind of capital, and, of course, this exemption included shares 
of stock in moneyed corporations as well as in other corporations. 
The term "moneyed capital" bas a more limited meaning tban the 
term "personal property," and it must be assumed that it was em- 
ployed deliberately in the act of congress to dénote more restricted 
forma of invested capital. In one sensé, the capital invested by the 
merchant or the manufacturer in bis business is moneyed capital; 
but it is no more so than that which the professional man bas in- 
vested in his library, or tbe mechanic in the implemsnts of bis trade ; 
and, if such inVestments are to be deemed moneyed capital, then the 
term bas aubstantially as wide signification as the term "personal 
estate." If the capital of the merchant or tbe manufacturer is not 
moneyed capital, it would seem to foUow that the interesta repre- 
sented by the shares of manufacturing or trading corporations are not 
appropriately described as moneyed capital. 

The suprême court saj, in Evansville Bank v. Britton, 105 U. S. 
32é: 

"The act of congress does not make the tax on personal property the meas- 
ure of the tax on bank shares in the state, but the tax on moneyed capital 
in the hands of individual citizens. Crédits, money loaned at interest, and 
demands against persons or corporations are more purely représentative of 
moneyed capital than personal property, so far as they çan be said to difler. 
Undoubtedly there may be much personal property exempt from taxation 
without giving bank shares a right to siiuilar exemption, because personal 
property is not necessarily moneyed capital." 

If it should be assumed, however, that congress meant to include 
in the term "moneyed capital " ail capital inveated in business, or for 
income not represented by real estate, and that shares of miscellane- 
ous corporations are therefore included, thia kind of capital should 
not be deemed exempt from taxation under the System of this state, 
because, as bas been already stated, it is taxed as effectually and as 
onerously as other kinds of moneyed capital of individual citizens; 
and, although such taxation la ^ot assessed against the shares directly, 
it falls ultimately and inevitably upon the capital of the individual 
inveated in it. The beneficiariea of a trust-estate are the persons 
upon whom the taxation of the estate really falls, although the as- 
sessment is not made against them, but against the trustée, who bas 
the légal title of the personal property. 
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It onlyremaîns to be considered whetber tbe exemptions of sbares 
of life insurauce comp9.Dies, of the stocks and bonds issued by tbe 
city of New York, of tha bonds issued by otber municipalities of tbe 
Btate, and of tbe deposi^is in savings banks, are such as to manifest 
a serious discrimination against national bank sbares. 

The assessable value of the sbares of liîe Insurance companies in 
this state is relatively an insignificant part of the whole moneyed 
capital of the tax-payer; and tbe exemption is made to foster a class 
of corporations which exercise a salutary influence upon the eom- 
munity. 

Tbe assessable value of tbe bonds and stocks issued by the city of 
New York which are exempt from local taxation appears, by tbe 
stipulation of the parties, to be $13,467,000. Assuming that thèse 
securities are principally held by citizens of the state, it is not obvi- 
ons bow bolders of national bank sbares bave any substantial ground 
for complaint at tbe exemption from taxation. Thèse securities are 
taxable for state purposes. Inasmach as national bank sbares are 
taxed at the place where the bank is located, and not elsewhere, the 
bolders of such sbares hâve the same interest as ail other tax-payers 
of the municipality which bas created a debt in baving tbe best sum 
possible realized from the obligations issued to meet it. Such obli- 
gations are exempted from taxation in the hands of the holder, to 
enhance their value in tbe market, and to enable the municipality to 
realize more from them in diminution of the burden of taxation. 
The bolders of national bank sbares dérive the same benefit from the 
exemption as do others who are taxed upon their moneyed capital 
for local purposes in the same taxing district. The same observa- 
tions apply measurably to the exemption of the bonds of the other 
municipalities of the state, althougb thèse are not taxable for state 
purposes, and it may therefore happen that the tax-payers of certain 
municipalities are to that extent compelled to contribute to taxation 
for •which they bave derived no direct benefit. This is one of those 
instances of inequality which illustrate the axiom that absolute equal- 
ity and strict justice are unattainable in tax proceedings. The ex- 
emption is restricted to a limited class of thèse obligations ; and, in 
tho absence of any attempt on the part of the complainant to show 
that they are of any considérable amount relatively to other moneyed 
capital, it is to be assumed that but little importance should be at- 
tacbed to this exemption. 

The more impr>rtant exemption is that of the deposits in savings 
banks The aggregate of thèse deposits is quite large, being in tbe 
year 1885 over $437,000,000. Savings banks in this state are not 
permitted to owe any depositor more than the sum of $3,000, (Lawi 
1878, c. 347, § 2 ;) and it appears by the report of the superintend- 
ent of the banking department that the average of thèse deposits on 
the first day of Januàry, 1886, was $378 each. Thèse deposits rep- 
resent mainly the ss-vings of people of small means. It is not prob- 
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able that a twentieth part of the whole would be actaally reached 
for taxation if they were not exempt. Such accumulations tend to 
the extinction of pauperism, to the encouragement of economy, and 
to the gênerai thrift and comfort of the masses of the people. It is 
as much the part of a wise policy on the part of the state to encour- 
age them as it is to encourage benevolent and charitable institu- 
tions. Such an exemption reduces the burden of taxation on other 
moneyed capital. 

None of the exemptions which hâve thus been considered mani- 
fest any unfriendly discrimination on the part of the state as between 
the shares of national banks and moneyed capital generally. Taken 
together, they form a much less important part of moneyed capital 
generally than was exempt by the state laws in the case of Hepburn 
V. School Directors, where the exemption was treated as not disturb- 
ing the rule of equality of the act of congress. Compared with the 
exemptions considered in Boyer v. Boyer, they are insignificant. It 
is therefore held that they are not of a character to justify the com- 
plainant's contention. 

The conclusion reached is in accord -with the récent décision of the 
court of appeals of this state in McMahon v. Palmer, 6 N. E. Eep. 
400, where it was held by the court, upon a full considération of the 
question presented hère, that the taxing system of this state does not 
resuit in taxing national bank shares at a greater rate than is as- 
sessed upon other moneyed capital in the hands of individual citi- 
zens of the state. 

The motion for an injunction is denied. 



Keippenuoep v. Hydb and others, 

{Circuit Court, D. Indiana. October 4, 1886.) 

Fkatjdulent Conveyances— Préférence— Givins a Fat,se Cbedit— "Boom- 
iNa" AN Insolvent Concekn. 

If a créditer of a commercial flrm, whose insolvency is known to him but 
not to the publie, helps the flrm to keep going, and to extend largely the 
scope of its business and crédit, under a promise of préférence over other 
creditors in case of disaster, which under the circumstances is clearly prob- 
able, and the flrm, having obtained large quantities of goods on crédit, turns 
them over to this créditer in payment of his demands, keeping nothing for 
other creditors, the transfer oi the goods will be deemed fraudulent. 

SAME— PREFERENCE UNLAWFUr,. 

TJpon the facts of the case, held, that the préférence given was unlawful. 

In Chancery. 

D. V. Burns and RanMn D. Jones, for complainant. 

A. W. Hatch and Lew Wallace, for défendants. 
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Wûoiis, J. The cbief question hère is whether or not Krippen- 
dorf's purchase of certain gdods of Frey & Maag was made in good 
faith on his part. He claims to hâve taken the goods in payment of 
demanda to the amount of $22,000 which he held against Prey & 
Magg for moneys loaned and other considérations. The goods con- 
sisted of two stocks of shoes, — one at Indianapolis and the other at Chi- 
cago. At or near the time when thèse -were delivered to Krippendorf 
a third stock, at Fort Wayne, was lurned over to a Mrs. Chase, in 
discharge of an indebtedness of Frey & Maag to her, and Maag also 
conveyed away certain real estate, neither he nor Frey retaining any 
property subjeet to exécution. The respondents at once instituted 
a suit in attachment in this court against Frey & Maag, and caused 
the goods at Indianapolis to be seized, the alleged cause for attach- 
ment being that the défendants had disposed of their property with 
intent to defraud their creditors. On the final hearing the attach- 
ment was sustained, and the goods ordered to be sold to satisfy the 
demands of the plaintiffs, (respondents hère,) amounting in the ag- 
gregate to the sum of $21,947.60. In order to retain possession 
of the goods pending the attachment suit, Krippendorf gave the stat- 
utory delivery bond, and, after the détermination of the suit, in lieu 
of the goods, brought the appraised value thereof into court, and filed 
a pétition or ancillary bill, (see Krippendorf v. Hyde, 110 U. S. 276; 
S. C. 4 Sup. et. Eep. 27,) claiming the money as his own, on the 
ground that he had booght the goods for value, and without notice 
of the fraudulent intent of Frey & Maag. This claim the master bas 
sustained, and, in addition, has reported that the respondents were 
themselves censurable for having given crédit to Frey & Maag. 

A careful study of the évidence bas led me to the conclusion that 
this report ought not to be confirmed. 

I do not deem it necessary to consider whether or not the judg- 
ment in the principal case establishes, for the purposes of this pro- 
cédure, the fraudulent intent of Frey & Maag; because if it be con- 
ceded that, as against Krippendorf, it is now essential to the case of 
the respondents that, in addition to the gênerai charge of fraudu- 
lent intent contained in the affidavit for attachment, the sale to 
Krippendorf should be shown to bave been fraudulent on their part, 
the évidence leaves no room for doubt of the fact, and, with hardly 
less certainty, in my judgment, excludes every reasonable prêteuse 
that Krippendorf purchased in good faith, and in ignorance of the 
fraud of the sellera. 

The évidence discloses many circumstances, the détails of which 
need not be stated hère, which excite grave suspicion of the truth of 
the transactions between Frey & Maag, and between them and Krip- 
pendorf, as explained by them and by him; but if it be conceded, 
as asserted, that, in 1881, Krippendorf gave Maag crédit for $4,300 
worth of shoes, sold for the use of Frey ; and that he indorsed for 
Frey, first in the sum of $2,000, and, again, for $5,000, and after- 
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wards assumed and paid both debts, and that, about the first of Sep- 
tember, Maag went into partnership wit'h Frey in the tobacco busi- 
ness at Cincinnati, (a business whicb, having oontinually absorbed 
large sums, had yielded no returns, and by April, 1882, bad been 
practically abandoned as worthless ;) and that in January, 1882, Maag 
admitted Frey into the shoe business at Indianapolis, (giving him an 
equal interest in property worth six or eight thousand dollars, for which, 
if their testimony is to be credited, Frey paid and promised to pay 
nothing;) and if it be further granted that thèse separate individual 
liabilities (Frey's for $7,000 and Maag's for $4,300) were assumed 
by the firm upon sueh an agreement and considération asmadetbem 
partnership obligations as against any who thereafter should give 
crédit to the firm in the due course of business, — it remains true — 
indeed, the facts assumed make it true — that Frey & Maag, in the 
beginning, not to mention their tobacco liabilities, of which Krippen- 
dorf could hardly bave been entirely ignorant, were indebted to Krip- 
pendorf alone in a sum greater by three or four thousand dollars 
than the value of ail they owned, both in partnership and individu- 
ally, and in this situation were proposing to push, or, as Krippen- 
dorf bas expressed it, "to boom," a scheme of business which, by the 
very terms of the agreement for starting it, was made insolvent, and 
unworthy ôf that commercial crédit which was essential to its prosecu. 
tion. It is therefore not to be supposed that Frey & Maag, or Krip- 
pendorf, believed it reasonably possible for them to conduct their 
enterprise upon a considérable scale with advantage to themselves, 
or with safety to him, as their "confidential creditor," without a 
strong probability — they could not well hâve deemed it less than a 
certainty — of inflicting losses upon others of whom they should ob- 
tain crédit. 

It was in this condition of their affairs, the essential facts of 
which, it cannot be doubted, he well understood, that, instead of de- 
manding security for or payment of the large amount already due 
him, and instead of supplying them with goods of his own firm's 
manufacture, Krippendorf, besides indorsing for $3,000 at Chicago, 
consented to advance to Frey & Maag such sums of money as they 
should need between Apiil and September, 1882; they promising 
that the proceeds of sales meantime should be paid to him, and that, 
if they became embarrassed, they would pay him in préférence to 
other creditors. In bis last examination Krippendorf dénies any 
recollection of this promise for a préférence, though by his testimony 
in the attachment case he seems to bave admitted the fact. But 
whatever the primary understanding between them was, it is claimed 
that loans were made prior to September 20th, when the sale of 
goods in question took place, to the amount of $13,500 or more, and 
in excess of repayments to tbe amount of $11,000; making his en- 
tire demand at that time, aside from the Chicago indorsement, 
aboùt $22,000, in payment of which the goods in the stores ai 
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Indîanapolis and Chicago were sold and turned over to him. It ia 
to be noted that no appraisement was had, and that, without see 
ing the goods, Krippendorf agreed, upon the statements of Frey & 
Maag, to take them in f uU discharge of his demand. It appears, too, 
that thèse loans of money were made in most instances, if not al- 
ways, by check or draft, sent by mail from Cincinnati, where Krip- 
pendorf resided, to Indianapolis; and it is shown that notes, checks, 
and drafts were frequently sent in that way by him to them, and by 
them to him, during the period of the transactions in question; and 
yet not a letter or line of correspondence, though called for, is in 
évidence. Krippendorf's testimony is that there was no correspond- 
ence; his explanation being that none was necessary, because of 
Frey's fréquent visits to him at Cincinnati. Maag, I believe, says 
he did not préserve letters. 

It is impossible to believe that ail thèse checks and drafts, cover- 
ing large sums of money, went by mail, unaccompanied by any com- 
munication or statement which, if produced, would show the real 
character and purpose of the several transactions; and for this and 
other reasons there must arise doubts on the subject of which the re- 
spondents may fairly claim the benefit. But waiving this considér- 
ation, and conceding the facts in this respect to be as alleged, the 
merits of the case are not essentially différent ; because if Krippen- 
dorf gave crédit to Frey & Maag, as asserted, he did it under eir- 
«umstances which compel an inference of bad faith, or conscious 
disregard on his part of the rights of others, which, under the cir- 
cumstances, he was bound to respect. 

It is a familiar and salutary rule which holds men responsib e for 
the natural and reasonable conséquences of their acts and conduct 
as if the particular conséquences which do followhad been intended; 
and that Frey & Maag and Krippendorf must ail hâve known that 
the proposed scheme of business necessarily involved heavy purchasea 
on crédit, when crédit was not merited, and could not be had of 
prudent merchants possessed of knowledge of the facts, is quite ap- 
parent; and that by making thèse loans he was contributing directîy 
to the establishment and maintenance of this crédit Krippendorf 
must hâve understood. The loans were asked, as he himself bas tes- 
tified, for the purpose of paying mercantile bills, and correspond quite 
nearly in amonnt with the aggregate of the sums paid upon such de- 
mands by Frey & Maag during the period in which the loans were 
made, and during which the respondents gave to Frey & Maag crédit 
for goods. This fact, however, does not necessarily corroborate the 
testimony that the loans were made to the extent stated, because 
there is wanting a satisfactory account of the amoant and disposi- 
tion of the proceeds of sales made during ^he time the business had 
been going. 

I do not doubt, as in Smith v. Graft, 17 Fed. Eep. 705, 1 held, that 
a préférence of one creditor over others is not invalid because given 
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in pursuance of an agreement therefor made when the crédit was 
given, if the agreement be made under circumstances consistent 
with good faith ; and so, too, as I had occasion to say in Lippincott 
V. Shaw Carriage Co., 25 Fed. Rep. 590, one may give aid and crédit 
to an embarrassed person, firm, or company, for the honest purpose 
of helping over difficulties reasonably supposed to be not insuperable, 
and yet be entitled, in case of disaster, to receive a préférence in re- 
spect to the crédit so extended. But this plainly was not such a 
case. On the contrary, Krippendorf, when, by his indorsement at 
Chicago, he added to the debt without corresponding increase of the 
assets of an already insolvent firm, and thereby placed its business 
upon an enlaîrged plan, which at once required, and to the commer- 
cial world seemed to justify, heavier purcbases than would otherwise 
hâve been necessary, and when in April he made the first loan of 
money to Frey & Maag, could not reasonably hâve anticipated an 
honest and auccessful outcome of the scheme which he then under- 
took to assist; and clear as the probability — not to say certainty — 
of failure was in the beginning, it became more and more évident with 
each successive call upon him for additional aid. Eecognizing that he 
was not blameless in this respect, the master has reported "that the 
conduct of Krippendorf was not as prudent as it should hâve been," 
and counsel hâve suggested that this alone is enough to require a re- 
versai of the master's finding. But, be that as it may, I am of opin- 
ion, without going further into détails of the évidence, that Krippen- 
dorf 's conduct was so far implicated with that of Frey & Maag in the 
project and prosecution of their business, that by means of his fréquent 
interviews with Frey, who was his brother-in-law, and otherwise, he 
was ail the time possessed of such intimate knowledge of their affairs, 
prospects, and purposes, and that he had of them such secret and con- 
fidential assurances of protection in respect to his own demands, as to 
discrédit the assertion of good faith and innocence on his part. As 
against the respondents a gross fraud was designed and executed, of 
which, to ail appearance, he was the principal and final beneficiary; 
and to permit him to retain his ill-gotten advantage, besides lending 
judicial sanction to the partieular transaction, would tend to establish 
a pernicious and dangerous précèdent, inconsistent with the good 
faith and confidence which are essential to the right conduct of com- 
mercial affairs. 

But, according to the report — 

"It may also be sald that the eastern creditors of the firm were equally fool- 
ish. Frey & Maag were under suspicion ail the time by such of the eastern 
creditors as hâve given testimony in this case. They were plied with ques- 
tions at Indianapolis and in Boston as to their standing, and treated as if they 
were under suspicion. It might fairly be said that the merchants — the job- 
bers and manufacturers in the East — who sold Frey & Maag so many goods 
on credit|did as much to give them their commercial standing as Mr. Krip- 
pendorf, who was quietly advancing them money. It would be very natural 
for merchants in Boston, or manufacturers and jobbers in Boston and New 
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Tork, who saw reputable business houses selling goods without réservation 
to Frey & Maag, to suppose that they were abundantly able to carry on their 
business succossf ully. and pay their creditors. " 

On this view, if it be a fair one, there ought to be discrimination 
in respect to thèse marchants, not overturning in the same boat the 
innocent and the guilty. But the propositions quoted do not, I 
think, présent a logical or just view of the case. The right to give 
crédit in commercial transactions is sanctioned by bofch law and cus- 
tom; and, if business is not to degenerate into robbery, the basis of 
crédit must be the honesty and good faith of dealers. For the up- 
building of false and undeserved crédit, just blâme can attach only 
to those who knowingly, or witb culpable carelessness, in some way 
aid the imposture. Whatever were the reasons upon which they 
acted at the time, it is now certain that the respondents did no in- 
justice to Frey & Maag by suspecting their trustworthiness, and by 
plying them with questions. Neither did they part with their goods 
to them until their suspicions were overcome by false représentations 
of tact, made potent and effective, as may well be inferred, by the 
prompt payments which Frey & Maag were wont to make of bills 
for earlier purchases, which, if their own testimony be accepted, they 
could not hâve met so promptly but for Krippendorf's opportune 
loans; and thèse, as we hâve seen, he made with knowledge, or un- 
der circumstances équivalent to knowledge, on his part, that he was 
aiding a failing business, whose losses to a large extent he must fi- 
nally bear, unless, according to the assurance giv en himinthe begin- 
ning, they could be shifted to other shoulders. 

It may be true, as the report says, that Krippendorf was "busy with 
his own affairs ;" but it belonged to his own affairs to know into whose 
hands he was intrusting nearly one-third of his considérable fortune, 
and it is not to be believed that he acted in so important a matter with 
a careless, but innocent, inattention; especially after the warning 
which came from the refusai of his own business partner to share in the 
risk of extending time on a crédit theretofore given to Maag, or to him 
and Frey, when oomparatively a small sum only was involved. It may 
be, too, that Krippendorf did not know "the extent of Frey & Maag's 
misfortunes in the tobacco business," nor "the extent to which they 
were buying goods on crédit;" but he was cognizant of quite enough 
of thèse matters to hâve awakened to distrust and inquiry any one who 
was both prudent and honest, and eonsequently enough, notwith- 
standing "the lavish manner in which he gave them his money and the 
crédit of his name," to cast discrédit on his assertion of "faith in the 
ability of both Frey and Maag as business men." If it can be be- 
lieved that he looked for a successful outcome of their business, or had 
any faith in them, beyond a reliance on their promised fidelity to him, 
it was an excuseless trust against which his own intelligence ought to 
hâve warned him at every step. He cannot, theretore, be permitted 
to divert the conséquences from himself to others whom his conduct 
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bas contributed so directly to injure, whether the part which he played 
was one of perfidy or foUy. 

The bill is without equity, and should be dismissed. So ordered. 



In re Addis* 

(District Court. W. D. South Garolina. September 30, 1886.) 

WiTiîEssES — Défendant tjndkb Indictmbnt Witness in Another Casb — 
MiIjEagb and Witness Fées. 

A défendant in attendance upon court under indictment, under recogni- 
zance, who is also under recognizance as witness for the United States in an- 
other case, is entitled to his mileage and witness fées for attendance in the 
latter case. 

Stokes é Irvine, for J. L. Addis. 

SiMONTON, J. Addis bas been in attendance at this term of the 
court, a défendant under indictment, under recognizance, He was 
also under recognizance as a witness for the United States in a pros- 
eoution against another person, Is he entitled to the fées and mile- 
age as a witness ? 

There seems to hâve been aome doubt on this point. The ques- 
tion now cornes up on a rule against the clerk. Section 848 of the 
Eevised Statutes allows the per diem and mileage to ail witnesses, 
without qualification, except that, if the witness is subpœnaed in more 
than one case, he gets mileage for one case, and not more than one 
per diem allowance during his attendance on the court. Sections 849, 
850, qualify the words of section 848 with respect to officers of the 
court, and with respect to clerks and other officers of the United 
States. Thèse get no per diem or mileage as witnesses when ealled 
by the government. None others are excepted. Expressio unius, etc. 
Clerks of the court, and the other officers and employés of the United 
States, are paid for their services. Their whole time belongs to the 
government. When absent from their posta, in attendance on the 
courts, their pay goes on; and, being thus paid, they can be used by 
the government without further compensation. 

Défendants attending court in their own behalf owe no spécial 
duties to the government. ïhey are in attendance or they absent 
tbemselves at their own péril. When they are ealled to the assist- 
ance of the United States in its case against another person, they are 
not performing a public duty which every citizen should perform at 
his own cost. They are disobarging a service for which the law pro- 
vides a spécifie and fixed compensation. 

It is said that the mileage and per diem of a witness are intended 
to reimburse him for the expense to which he bas been put in obey- 
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ing the subpœna ; that a défendant is already in court ; that, being 
présent on compalsion, the subpœna bas not put him to any expense. 
True, he is présent, and he is présent because he bas been bound 
over to appear and answer. But this does not compel him to appear 
and testify. When he appears and answers the charge made 
against him, and submits to the judgment of the court, he does ail 
that he bas bound himself to do, and goes without day. Can the 
government, under thèse circumstances, make use of bis services 
gratuitously? He is not in the pay of the government. Except that 
he must be ready to appear and ansvrer when called, and in fact 
does so appear and answer, he is master of bis owu time and of him- 
self. 

In a well-considered case (Edwards v. Bond, 6 McLean, 301) a 
juror who attended, and was also under subpœna as a witness for 
the United States, was allowed the fées and mileage of a witness, as 
well as bis pay as juror, A fortiori, a défendant should be allowed 
bis per diem and mileage for his attendanee under subpœna as a wit- 
uess for the United States. Ând it is so ordered. 



United States v. Cbaio. 
{Cfireuit Court, E. D. MicAigan. October 11, 1888.' 

1. Ihmioratiok — AcT OF ConeBEBS op FEBEtTAKT 26, 1885 — Requlatiok of 

COMMBRCB. 

The "assisted immigration" act of February 26, 1885, is a constitutional ex- 
ercise of tlie power of congress to regulate commerce with f oreign nations. 

2, Sahb — ^VroLATiNG Act — Offense, when Complète. 

The offense of assisting the immigration of an alien laborer under contract 
to work hère is not eomplete until such alien has entered the territory of the 
United States: and a civil action for the penalty prescribed by section 3 will 
lie in the district into which he enters, or in any other district in which the 
défendant may be f ound. 

8. Same— Offense Committed on Foreign Soil. 

It seems that congress has power to punish by indictment offenses committed 
by citizens of the United States upon foreign soil 

On Demurrer to Déclaration. 

This was an action of debt to recover a penalty of $1,000 for the 
importation of a foreign laborer, in violation of the act of congress 
of February 26, 1885, probibiting the importation and migratioa of 
foreigners and aliéna under contract or agreement to perform labor 
in the United States. The déclaration averred, in substance, that on 
the first day of March 1886, at Point Levi, in the province of Que- 
bec, the défendant, being a citissen of the United States, entered into 
an express paroi contract with one Joseph Morin, an alien, by wbioh 



796 FEDEEAIi REPORTER. 

the défendant agreed that in considération that Morin would immi- 
grate into the United States, viz., into this district, and perform 
service for him hère for six months at two dollars per day as a ship 
carpenter, he would prepay the transportation of said Morin from 
Point Levi to Trenton, in this district, and would also pay him aa 
above stated for his services; that afterwards the said défendant did 
pay the transportation of said Morin, and the latter, in pursuance 
of said contract, did migrate into the United States, against the form 
of the statute above set forth. The défendant interposed a gênerai 
demurrer. 

G. P. Black, U. S. Atty., John Atlçinson, and Don M. Dickinson, 
for the United States. 

L. T. Griffm, for défendant. 

Brown, J. This demurrer raises the single question of the consti- 
tutionality of what is known as the "Assisted Immigration Act," of 
February 26, 1885, the third section of which enacts "that, for every 
violation of any of the provisions of section one of this act, the per- 
son, partnership, company, or corporation violating the same, by 
knowingly assisting, encouraging, or soliciting the migration or im- 
portation of any alien or aliens, foreigner or foreigners, into the 
United States," etc., "to perform labor or service of any kind, under 
contract or agreement, express or implied, paroi or spécial, with such 
alien or aliens, foreigner or foreigners, previous to becoming rési- 
dents or citizens of the United States, shall forfeit and pay for every 
such offense the sum of one thousand dollars." The contention of 
the government is that the act is a valid exercise of the power of 
congress "to regulate commerce with foreign nations." 

The estent of this power, and the définition of the word "com- 
merce," were at an early day made the subject of an elaborate dis- 
cussion in the famous case of Gibbons v. Ogden, 9 Wheat. 1. It 
was claimed by the strict constructionists of that period that the 
power of congress was limited to the régulation of traffic in goods, to 
buying and selling, or the interchange of commodities ; but it was held 
by the court to comprehend the whole subject of navigation and in- 
tercourse with foreign nations and between the states, and to be 
subject to no limitation other than those prescribed in the constitu- 
tion itself . 

The same questions were again discussed in the Passenger Cases, 
7 How. 283, in which was involved the constitutionality of certain 
state lawB requiring the masters of vessels engaged in foreign com- 
merce to pay a tax upon every passenger brought into the state. The 
case raised two questions : (1) Whether the power of congress to 
regulate commerce was exclusive; and (2) whether the state statutes 
in question were régulations of commerce. Both thèse questions 
were answered in the affirmative. The first was considered to bave 
already been settled by prior décisions. With regard to the mean- 
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iûg of the Word "commerce," the définition of the lexicographers» 
"an exchange of commodities," was rejected. It was again held to 
include ail navigation and intercourse, — to the transportation of pas- 
sengerg as well as property, — and, as a legitimate déduction from 
this, that the state laws in question imposing a tax upon this inter- 
course were unconstitutional. 

Thèse views hâve been reiterated in subséquent décisions. In- 
deed, it is now settled that the power of congress under this clause 
extends, not merely to the régulation of navigation and intercourse, 
and to the eoasting trade and fisheries, within as well as without the 
state, whenever connected with foreign or Interstate commerce, but 
to the control and government of seamen of American vessels, to the 
nationalization of ail ships, built and owned in the United States, by 
registries and enrollments, to the recording of the muniments of 
title of ail American vessels, to the laws of quarantine and pilotage 
and wrecks of the sea. It extends to the laying of embargoes, as 
well as to the admission of goods free from duty; to the érection of 
light-houses, the location of beacons, the removal of ail obstructions 
to navigation upon the navigable waters of the United States; to the 
désignation of ports of entry and delivery ; to the offer of bounties by 
discriminating duties, and by spécial préférences and privilèges ; and 
to the érection and control of télégraphie lines. It may encourage 
or it may entirely prohibit such commerce, and it may regulate in 
any way it may see fit between thèse two extrêmes. 2 Story, Const. 
§§ 1075, 1076. 

Assuming, then, that the power of regulating commerce extends 
to every species of intercourse with foreign nations, it is difficult to 
conçoive why congress may not inhibit the immigration of any elass 
of persons which may seem to it an undesirable addition to the pop- 
ulation of the country. Eepeated instances of this kind of législa- 
tion are to be found in the statutes, and, so far as we know, none of 
them hâve been challenged as beyond the constitutional power of 
congress. By title 29, as amended in 1875, citizens of the United 
States are prohibited from embarking or engaging in what is known 
as the "Coolie Trade" between the United States and foreign nations, 
or between foreign nations. By the act of March, 1875, the impor- 
tation of women for immoral purposes, and of convicts, is prohibited, 
and by the subséquent act of August 3, 1882, this inhibition is ex- 
tended to idiots, lunatics, and paupers. By the act of May 6, 1882, 
the importation of Chinese was suspended for 10 years. Punish- 
ments are provided for the violation of thèse aets by fines and penal- 
ties upon the persons engaged in the illégal trade, by the forfeiture 
of their vessels, and by the return of the immigrants to their native 
countries. In the Head-money Case, 112 U. S. 580, S. C. 6 Sup. Ct. 
Eep. 247, many of the prier décisions are reviewed, and the power of 
congress held to extend to the imposition of a duty of 50 cents upon 
each immigrant. 
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It is claimed, however, that this act is not a valid exercise of the 
power of regulating commerce, inasmuch as it forbids the encourage- 
ment and solicitation of an act which still continues to be perfectly 
lawful in itself, viz., the immigration of alien laborers. We think 
this criticism is unfounded. The motives and history of the act are 
matters of common knowledge. It had become the practice for large 
capitalists in this country to contract with their agents abroad for 
the shipment of great numbers of an ignorant and servile class of 
foreign laborers, under contraots, by which the employer agreed, upon 
the one hand, to prepay their passage, while, upon the other hand, 
the laborers agreed to work after their arrivai for a certain time at a 
low rate of wages. The effeot of this was to break down the labor 
market, and to reduce other laborers engaged in like occupations to 
the level of the assisted immigrant. The evil finally became so fla- 
grant that an appeal was made to congress for relief by the passage 
of the act in question, the design of which was to raise the standard 
of foreign immigrants, and to discountenance the migration of those 
who had not sufficient means in their own hands, or those of their 
friends, to pay their passage. While the act is undoubtedly, to a cer- 
tain extent, a reversai of the traditional policy of the government, it 
does not purport to inbibit or discourage the immigration of foreign 
laborers in gênerai, but only the importation of such laborers under 
contraots made previous to their migration or importation. It seeks 
to efifect this by declaring (1) that the prepayment of transportation, 
or the assistance or encouragement of the migration, of aliens or 
foreigners under contracts to labor in the Dnited States, shall be uii- 
lawful ; (2) that such contracts made previous to their migration shall 
be void; (3) that every person or corporation guilty of unlawfuUy 
assisting or encouraging the immigration of such laborers shall be 
subject to a penalty; (4) that the master of any vessel knowingly 
bringing such laborers into the country shall be deemed guilty of a 
misdemeanor. 

It was undoubtedly compétent for congress to bave gone still fur- 
ther, and provided for the return of such laborers to their own country, 
as was done in the other acts inhibiting the entry of lunatics, paupers, 
and Cbinese; but the act is not to be deemed unconstitutional be- 
cause the législature has not seen fit to use ail the weapons it held 
in its hands, or apply unnecessarily harsh remédies. Indeed, except 
in this particular, the act does not differ materially from the other 
acts upon the same gênerai subject, and is strictly in Une with them. 
In each of them the immigration is directly or indirectly declared to 
be unlawful, though in none of them is any attempt made to punish 
the immigrant. While this does not déclare in express terms that 
the immigration of foreigners under contracts to labor hère shall be 
deemed unlawful, the whole ténor of the statute indicates this to be 
its purpose, though the penalty is visited only upon the party who 
aids and assists the immigrant. But, conceding that the contract 



XJNITKD STATES V. OEAIQ. 799 

only is illégal and Toid, and the immigration lawful, wè know of no 
principle wbicb forbids congress from declaring that a certain metbod 
of procnring tbe immigration of foreigners sball be unlawful, and im- 
posing a punishment upon those wuo adopt tbat method. Wbile the 
case is one of considérable public interest, the constitutionality of 
the act is toc clear to require an elaborate considération. 

2. The objection that congress bas no power to punish the doing 
of an act in a foreign country is one which goes rather to the juris- 
diction of the court to take cognizance of this offense than to the 
constitutionality of the act; but, as it is one which vras argued by 
counsel, and which must arise in the progress of the case, it may be 
well to consider it hère. By Eev. St. § 732, "ail pecuniary penalties 
and forfeitures may be sued for and recovered either in the district 
where they accrue, or in the district where the offender is found." 
Hence, if the illégal contract were the sole cause of action in this 
case, and were made in a foreign country, as is alleged hère, and the 
right of action aecrued the moment the contract was entered into, no 
action would lie, under the first clause of this section, in this or any 
other district. But a careful perusal of the section will demonstrate 
that the penalty is attached, not to the making of the illégal contract, 
but to assisting, encouraging, or soliciting the migration of the alien 
to perform labor or service hère, knowing that snch illégal contract or 
agreement had been made. To give a right of action under this sec- 
tion three things are essential : (1) The immigrant must first, pre- 
viouB to bis becoming a résident of the United States, hâve entered 
into a contract to perform labor or service hère. (2) He must bave 
actually migrated or entered into the United States in pursuance of 
such contract. (3) The défendant must hâve prepaid his transporta- 
tion, or otherwise assisted, encouraged, or solicited his migration, 
knowing that he had entered into this illégal contract. So far from 
the contract being tbe sole cause of action, apparently it is not nec- 
essary that the défendant should hâve been a party to the contract at 
ail. But, however that may be, we think that if, after having entered 
into the contract, the alien laborer should refuse to carry it out by 
migrating, the offense would not be complète, and the action could 
not be sustained. Admitting that the words "encouraging or solicit- 
ing" would seem to indicate an offense in itself, the word "assisting" 
in the same connection implies that the immigration shall actually 
take place before tbe offender can be held liable, for a person cannot 
assist in doing that which is never done. In such case the person 
advising or assisting the immigration could no more be convicted than 
an accesaory before the fact could be, if tbe crime advised were never 
committed. 

Thus, in Bespublica v. Roherts, 1 Dali. 39, the défendant was in- 
dicted under a statute declaring that any persons who shall "know- 
ingly and willingly aid or assist any enemies at open war with this 
Btate," etc., "by persuading others to enlist for that purpose, shall be 
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adjudged guilty of high treason." The court held that the word 
"persuading" meant ,to succeed, and that there must be an actual 
enlistment of the person persuaded in order to bring the défendant 
within the intention of the clause. 

There is another class of cases in which the soliciting of a person 
to commit a crime has been held to be the gist of the offense, and a 
conviction sustained though the crime were never committed; but 
thèse appear to be limited to cases in which the act solicited ia itself 
a crime. 1 Bish. Crim. Law, 525. But, however this may be, we 
think the language of the act, taken together, indicates that the act- 
ual migration of the laborer is a necessary élément of the offense. 

Now, the act of entering the territory of the United States or of 
migrating, in the language of the statute, must be done within some 
district of the United States; and the question arises whether, as- 
suming that the contract was made and the transportation prepaid, 
or other assistance given in a foreign couùtry, the completion of the 
offense within the United States is net suflScient to give our courts 
jurisdiction. The answer to this question must be in the affirmative. 
If a statute create an offense to the commission of which two acts are 
essential, one of which it is contemplated will be done outside and 
the other within the state, an indictment will lie in that jurisdiction 
within the state in which the domestic part of the transaction is per- 
formed; for otherwise the statute is rendered whoUy inoperative. 1 
Bish. Crim. Law, 556, 559. Thus, in actions for usury, there must 
be proven a usurious contract and a usurious taking; and it was held 
in Scott V. Brest, 2 Term E. 238, that the usurious taking was the es- 
sential ground of the action. In delivering the opinion of the court 
of king's bench, the learned judge observed that, "supposing the 
foundation of this action to hâve arisen in two counties, where there 
are two facts which are necessary to constitute one offense, the 
plaintiff may lay the venue in either." There is a récognition of 
this principle in Eev. St. § 731, in which it is provided that "when 
any offense against the United States is begun in one judicial dis- 
trict, and completed in another, it shall be deemed to hâve been com- 
mitted in either, and may be dealt with, inquired of, determined, and 
punished in either district." 

Nor is it necessary that the défendant should hâve been personally 
présent at the time the foreigner entered the United States, to make 
such entry an élément of bis offense, so long as he instigated or as- 
sisted the act. The locality of a crime is not necessarily in the same 
jurisdiction with the personal présence of him who commits it. 1 
Bish. Crim. Law, § 566. 

3. But, again, supposing the offense were whoUy upon foreign soil, 
•this action would still lie, under the second clause of section 732, if 
the défendant be "found" within the district. This is a civil action 
for a debt, and it is immaterial where the cause of action arose, un- 
less it is made material by statute. In this case the section above 
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cited merely affirma the common-law rule applicable to ail actions 
ex contracta, — that they may be brought wherever the défendant is 
found, — and repeals pro tanto the Btatutes of Elizabeth and James I, 
which confined the jurisdiction in actions for penalties solely in the 
county wherein the cause of action arose. 1 Chit. PI. 284. 

4. Nor do we mean to say that congress has not the power to pun- 
ish offenses committed by American citizens abroad, by indictment 
or information. This is a power which has been repeatedly asserted 
both in Bngland and in this country. Thus, in Rex v. Sawyer, 2 
Car. & K. 101, it was held that an indictment at common law would 
lie against a British subject for the murder of another British sub- 
ject in a foreigu state, a statute of England having merely created 
a tribunal with power adéquate to try the case. Under an English 
statute, jurisdiction is given to her criminal courts of ail murders 
committed abroad by English subjects, and convictions hâve been re- 
peatedly sustained. See Rex v. Depardo, 1 Taunt. 26; Kex v. Hel- 
sham, 4 Car. & P. 394; Rex v. Mattos, 7 Car. & P. 468 ; Regvna v. 
Azzopardi, 1 Car. & K. 203. 

Our own statutes upon the subject of foreign relations vest in 
the ministers and consuls of the United States residing in semi- 
civilized countries a complète civil and criminal jurisdiction, ex- 
tending even to capital offenses. Eev. St. §§ 4083-4130; 1 Bish. 
Crim. Law, 581, 583. Especially may the power to punish Amer- 
ican citizens for acts done abroad be exercised where the pénal act 
or offense is intended to take effect and operate within the limits of 
the United States, and would be cognizable by the fédéral courts if 
committed hère. Thus, in Eev. St. § 5331, treason is defined, and 
extended to ail hostile acts committed within the United States or 
elsewhere; and by section 5335 every citizen of the United States, 
whether résident within the same, or in any foreign country, who 
shall earry on any criminal correspondence with a foreign govern- 
ment, may be punished by fine and imprisonment. By the act of 
February 25, 1863, this was extended to correspondence with rebels, 
and jurisdiction given to the district court of the district wherein the 
offender should be first arrested. By section 1750 perjury committed 
abroad before a diplomatie or consular officer of the United States 
may be punished in any district. This section also extends to the 
forgery of consular signatures and seals. This subject is discussed 
at length by Mr. Justice Chkistiancy, in People v. Tyler, 7 Mich. 
220, 224 ; and by Mr. Wharton in his Criminal Law, (volume 1, p. 
210.) 

We hâve no doubt that, under the power to regulate commerce, 
congress might make the very offense cbarged in this déclaration, if 
committed by an American citizen, punishable by indictment, though 
it were begun and completed in a foreign country. But, as the ques- 
tion does not properly arise in this case, it is useless to discuss it 
fiirther than to show that criminal jurisdiction is not always limited 
v.28F.no.l5— 61 
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to offenses committed within the territorial boundaries of the sover- 
eignty. 

We hâve no doubt of oar juriediction of tbis case, and tbe de* 
murrer must be overruled. 



Wassbeman V. LouisviLLB & N. E. Co. and others.* 

(Circuit Court, E. D. Loumana. June 10, 1886.) 

Malicioïïs Phosectjtion— Absence of Probable Cause. 

In order to succeed in an action for damages for malicious prosecutîon, It 
is necessary tliat there should hâve been absence of probable cause on the 
part of the défendants. 

On Motion for New Trial. 

John D. Bouse, Wm. Grant, J. Dufilho, and A . J. Murphy, for plaîn- 
tiff. 

Henry I. Leovy, Geo. J. Leovy, J. P. Blair, T. L. Bayne, Geo. Dene- 
gre, Girault Farrar, E. L. Simonds,J. H. Kennard, W. W. Howe, S. S. 
Prentiss, E. H. Farrar, and E. B. Kruttschnitt, for défendants. 

BiiiLiNGs, J. The case is before me on a motion for a new trial. 
The trial was before a jury, and resulted in a verdict for the plaintifE 
for $5,000. The défendants, comprising four of the railroads ter- 
minating in the city of New Orléans, were sued by the plaintiff for 
damages arising from what is averred to be a malicious prosecution. 
I think the verdict must be set aside, and a new trial granted. The 
plaintiflE connected the défendants with the prosecution, but he alto- 
gether failed to show the absence of probable cause for the prosecu- 
tion. 

The défendants, during the récent exposition, in their efforts to dis- 
cover and prevent the abuse of the round-trip ticket System, whereby 
the tickets were sold to particular individuals, and were not trans- 
férable, through an ofïicer (Gaster) laid before the district attorney 
of the parish of Orléans the facts relative to an affair springing out 
of the attempt to use one of thèse personal tickets by an individual 
other than the one named in the ticket. The district attorney is 
charged by law, and by the practice in the courts of this state, with 
prosecuting, by information, ail offenders, without aÊQdavit, It thus 
becomes bis duty to receive, and the duty of ail good citizens to 
give, in good faith, information with référence to supposed crimes. 
Dpon learning the facts of the affair of the sale of the ticket with 
which the plaintiff was connected, the district attorney filed an in- 
formation for forgery, which he af terwards abandoned, on the ground 

' Reported by Joseph P. Horner, Esq., of the New Orléans bar. 
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that the statute of the state did not include forgerj' of railroad tickets. 
He filed the lirst information upon a statement of facts b}' Gaster, 
•who undoubtedly derived tbem from the défendants. But there was 
not a bint in the évidence that tbe facts were not stated by the dé- 
fendants to Gaster, and by Gaster to the district attorney, in good 
faith, and truthfully. Upon abandonîng the first prosecution, the 
district attorney, so far as tbe évidence discloses, upon his own mo- 
tion, and without any suggestion from the défendants, filed a second 
information against the plaintiff, cbarging bim with cheating the pur- 
cbaser of a ticket. Tbe plaintifif was acquitted before a jury, because 
it appeared that the purohaser was cognizant of ail the facts; tbere- 
fore was not imposed upon, but knew, from the beginning, that the 
ticket was not transférable. 

As to the first informatioîi, the facts were truly stated by Gaster, 
the officer of tbe city police, and if sucb facts were communicated by 
the défendants, it would make no différence, as the facts were shown 
to bave been truly and fairly stated. If there was any error, it was 
upon the question of law whether or not forgery of a name on a rail- 
road ticket was or was not forgery under the law of Louisiana. If 
there was an error of law on the part of the district attorney, the de- 
fendants could not be held responsible. The district attorney, who 
was examined as a witness, exfaibited the fact that he was conscien- 
tiously active in the discharge of his high officiai and public dutiea 
throughout the whole prosecution, and impressed the court as pos- 
sessing ability and scrupulous fidelity. There was no erroneous state- 
ment of facts ; indeed, no statement at ail on the part of the défend- 
ants, with the viewto influence the second prosecution. Tbe défend- 
ants, tberefore, could not be properlyheld responsible for the second 
information. The verdict, therefore, should bave been for the de- 
fendants in this case. 

There was no évidence tending to show any misrepresentation on 
the part of the défendants. Whatever they stated, they stated truth- 
fully, to an officer to whom it was their duty to communicate ail facts 
with référence to supposed crimes. I wish to add that the plaintiS's 
case, ail through the trial, notwithstanding the ingenuity and ability 
with which it was presented by his counsel, was under a cloud, from 
the circumstances attending the sale by bim of a ticket to a person 
who was to personate the original purchaser of the ticket, and pass 
under another person's name. Courts cannot favor such transac- 
tions. A new trial is therefore granted. 
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Glenn, Trustée, etc., ». Scott.' 
{Cvreu& Court, W. B, Virginia. September 80, 1886.) 

1. Action ob Suit — Assignée of Corpokation Scing ts Hrs Own Name— 

Code Va. 1873, Ch. 141, § 17. 

Under section 17, e. 141, Code Va. 1873, authorizing assignées of non-negoti- 
able instruments to sue in tlieir own names, a trustée and assignée of a joint- 
stock Company may sue in hié own name for unpaid subscriptions to the cap- 
ital stock of the company. 

2. Same — Dbtendakt Consenting to Assignmbnt. 

Where a subscriber to the capital stock of a company has assented to the 
exécution of a deed of trust by whioh the company assigned his sabscription, 
and those of his associâtes, in trust for the payment of the corporate debts, the 
trustée may maintain an action in his own name for the enforcement of the 
contract of subscription. , 

8. CoKPOBATioNs — Stockholders— Assignmbnt op Stock in Fraud op Cor- 
porate Creditors— Code Va. Ch. 57, §§ 26, 29. 

Under sections 36, 29, c. 57, Code Va. 1873, a subscriber to the capital stock 
of a joint-stock company cannot, by anassignmentof hissharesto astranger, 
rid himself of his original liability to pay his subscription. 
4. Same— Transpeb op Stock to Compant to Pat Assbssment. 

An assignment to a corporation, by a subscriber to the capital stock, of part 
of his shares in payment of an assessment, and an acceptance of such trans- 
fer by the board of directors, are ultra vires, and void as against a trustée of 
the company under a deed of assignment for the beneflt of corporate cred- 
itors. 

Assumpsit. Demurrer to déclaration and instructions to the jury. 

The National Express & Transportation Company was incorporated 
by the législature of Virginia in December, 1865, with a capital stock 
of four million of dollars, divided into shares of $100 each, payable, 
after an initial installment, as might be called for by the président 
and directors. Becoming embarrassed, on the twentieth September, 
1866, it executed a deed of trust, assigning ail of its assets, including 
80 per cent, of unpaid stock, to trustées for the payment of its debts. 
In 1871 a creditors' bill was filed in the chancery court of Eichmond, 
Virginia, against the company, the directory, and the trustées, to en- 
foree the exécution of the trust. Such proceedings were had that by 
a decree entered on the fourteenth December, 1880, a large indebt- 
edness was established against the company; the deed was construed 
to pass ail of the assets, for the payment of ail of the debts, but not 
to pass the power of making calls upon the unpaid subscriptions; 
the old trustées were removed, and John Glenn, the présent plaintiff, 
substituted in their place ; a call was made of 80 per cent, upon the 
capital stock and stockholders, as necessary and proper for the pay- 
ment of the debts; and the stockholders, their légal représentatives 
and assigna, were ordered severally to pay the amount of the call to 
the said trustée, who was authorized to collect the same by suit or 
otherwise, but was not to act until he had executed a bond conditioned 

iSee Glenn v. Walker, 27 Fed. Rep. 577; Glenn y. "Williams, 60 Md. 93; Glenn v. 
Saxton, (Cal.) 9 Pac. Kep. 420. 
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for the faithful performance of his duties. This bond was given on 
the third January, 1881. 

This was an action of assumpsit in his own name, by the trustée, 
in November, 1885, to reeover of the défendant 30 per cent, upon 
100 shares of stock for which he was an original subscriber. The 
déclaration, after setting forth the incorporation of the company, and 
the subscription of the défendant for 100 shares of the stock, al- 
leged the exécution by the company of the deed of assignment of 
its assets, including the unpaid subscriptions, for the satisfaction 
of its debts, and the assent of the défendant to the deed, and then 
the proeeedings in the said suit in equity, in which the creditors, the 
company, the directory, and the trustées were convened, and the call 
made, and the plaintiff substituted as trustée, as above stated, and 
his due qualification under the decree. The défendant demurred to 
the déclaration, upon the ground that his subscription was a chose 
in action not assignable at common law, and not embraced in the 
Virginia statute authorizing suits to be brought by assignées in their 
own names, and that the suit should hâve been brought in the name of 
the company for the use of the trustée, and not by the trustée in 
his own name. The demurrer was overruled, and then the défend- 
ant pleaded non assumpsit, and the five-years statute of limitations. 

Upon the trial, the proeeedings of the chancery court of Eichmond, 
and proof of the organization and incorporation of the company, and 
of the defendant's subscription for 100 shares of the stock, and the 
exécution of the deed by the company having been introduced, the 
défendant proved that in conséquence and by authority of a resolu- 
tion of the board of directors of the second Mareh, 1866, he had sur- 
rendered 50 shares of his stock to the company, and that the same 
had been transferred to the company upon its books, in satisfaction 
of a call made by the directory in the previous January for 5 per cent, 
upon the whole 100 shares, and that he had, in April, 1866, assigned 
the remaining 50 shares of his stock to third persons for value, with 
the consent of the company, as shown by the transfer upon its books. 
Under instructions, the jury found a verdict for the plaintiff upon 
both issues, and judgment was entered accordingly, 

Edward S. Brown and John Howard, for plaintiff. 

R. H. G. Kean and L. M. Kean, for défendant. 

Bond, J. The demurrer to the déclaration in thig case is inter- 
posed to raise the question whether the trustée of the National Ex- 
press & Transportation Company, the plaintiff in this suit, has prop- 
erly brought the action in his own name, instead of in the name of 
the company suing for his benefit. 

The court is of the opinion that the action is rightly brought in 
the name of the trustée. The main ground of the demurrer is that 
the action was based upon the défendants' subscription to the capital 
stock of the company, and that, the subscription having been assigned 
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by the ootnpaûy to the trustées, in whose place the plaintiff has been 
Bubstituted by the decree of the chancery court of the city of Eich- 
mond, the assignment conveyed an équitable right only, and that in 
such case, at common law, the action should hâve been brought in 
the name of the assigner company for the benefitof tlie plaintiff, and 
that the Virginia statute (ehapter 141, § 3 7, Code 1873,* which is the 
same as the Code of 1849, p. 583, c. 144, § 14) authorizing assignées 
to sue in their own names does not include the assignée of the sub- 
seription to the capital stock of a joint-stock incorporated company 
like the présent. But the court is of a différent opinion. The his- 
tory of the varions acts from 1730 to the said act of 1849 plainly 
shows that each of the several acts was intended, step by step, to en- 
large and extend the cases in which assignées of writings not nego- 
tiable should be enabled to sue in their own names, and the said act 
of'1849 is broad and comprehensive in its terms, and applies to any 
writing not negotiable, and, being remédiai in its nature, should be 
liberally construed and applied. 

The ancient common-law rule has itself been greatly relaxed by 
the courts, and modified or set aside by various exceptions. One of 
thèse is that where the payée of a debt or liability assents to the 
assignment, and thereby promises to pay, the assignée may sue in 
his own name. This déclaration sets out a case of that kind, and ex- 
pressly allèges that the défendant assented to the deed ôf trust by 
which the company assigned his subscription and those of his asso- 
ciâtes, in trust for the payment of the corporate debts. Apart, there- 
fore, from the Virginia statute, this action was properly brought in 
the name of the substituted trustée. The statute, however, is per- 
fectly clear upon the subject. The demurrer is therefore overruled. 



The case having been submitted to the jury upon proofs sbowing 
that the défendant was a subscriber for 100 shares of the capital 
stock of the company, and that he had paid an assessment thereon, 
and that, in conséquence and by authority of a résolution of the board 
of directors of the second of Mareh, 1866, he had transferred to the 
company 50 shares of his stock in satisfaction of a new assessment 
of 5 par cent, on the 100 shares, and that subsequently he had as- 
signed and transferred the other 50 of the 100 shares to third per- 
sons, the court instructs the jury: 

1. That the said transfer or assignment of 50 shares of stock to 
the company was ultra vires, and absolutely void as to the plaintiff 
in the présent suit, representing the creditors and the company; and 

i"The assignée of any bond, note, or writiug not negotiable may niaintaln any 
action in his own name which tlîe original obligée or payée might bave brought, but 
shall allow ail just discounts not only against hiraself, but against the assigiior, before 
the défendant had notice of the assignniont. " Code Va. 1873, c. 141, 1 17. 
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that, when such a défense is brought forward by the défendant in an 
action of assumpsit, it is compétent for the court to inquire into its 
validity; and to hold and to pronounce it to be void. 

2. That, by the assignment of the residue of shares to third persons, 
the défendant did not rid himself of his original liability to pay his 
subscription, or so disconneot himself from the company as to become 
a Etranger thereto. On the contrary, the court is of the opinion, 
and instructs the jury, that by virtue of the twenty-sixth ' and twenty- 
ninth ^ sections of chapter 57 of the Code of Virginia of 1873, re- 
pealing the provisions of the Code of 1849, the défendant, notwith- 
standing the said transfer of 50 shares of his said stock to the com- 
pany, above mentioned, and notwithstanding his said transfer of 50 
shares of said stock to third persons, remained in such relations 
to the said company as to make him liable for any assessments that 
might be lawfully made on the capital stock of the company for the 
payment of its debts; and that the said défendant is bound by the 
decree of the chancery court of the city of Eichmond of the four- 
teenth day of December, 1880, making a call of 30 per cent, on said 
capital stock, precisely as if he had not attempted to rid himself of 
his liability in the several ways above mentioned. 

The court therefore instructs the jury to bring in a verdict in favor 
of the plaintiff for 30 per cent, of the said 100 shares of stock for 
which he subseribed, with interest thereon from the third day of 
January, 1881, the date of the qualification of the plaintiff as sub- 
stituted trustée under the said decree. 

' " No stock shall be assif^ed on the bocks, without the consent of the company, un- 
til ail the raoney which has beoonie payable thereon shall hâve been paid; and in 
anj; assignment the assignée and assigner shall each be liable for any installnienta 
which may hâve aocrued, or which may thereafter accrue, and may be proceeded against 
in the manner before provided;" that is, by action or motion. Code Va. 1849, 1860, 
1873, c. 57, ? 26. 

' " If any person shall, for valnable considération, sell, pledge, or otherwise dispose of 
any of his shares of stock to another, and deliver to him the certiflcate for such shares, 
with a power of attorney authorizing the transfer of the sanie on the books, the title 
of the former, both at law and equity, shall vest in the latter, so far aa may be nec- 
essary to efifeot the purpose of the sale, pledge, or other disposition, not only as be- 
tween the parties tlîemselves, but aiso as against the creditors of, and subséquent pur- 
chasers from, the former, subject to the provision of the twenty-sixth section." Code 
Va. 1873, e. 67, § 29. 
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United States v. Frisbie aad others.' 
(Oircuit Oowrt, K B. Louùiana. May 34, 1886.) 

1, Criminai. Law — Amotjnt Nambd in Indictmbnt. 

Where an amount is named in an indictment, it ia not necessary for the jurv 
to flnd that the whole of it was covered by the wrong that was perpetrated. 
It is enough to flnd that any of it was. 

3. CoNspiBACT— Dbfrauding Unitbd States. 

A conspiracy is a breatlilng togetlier. It means that, on the part of two or 
more persons, there was a common purpose, supported by a ooncerted action, 
to defraud; that each had the intent to do it; that it was common to each of 
them; and that each understood the others as having that purpose. 

S. Samb — Last Sickness. 

The last sickness means the sickness that results in death. It may be more 
or less extended, according to the circumstances of the disease. In an acute 
disease, where a man was well until he was conflned to hia bed, and then 
died, it would coimt only from the time he was prostrated; but if it was a 
lingering case, admitting of transient temporary récupération, followed im- 
mediately by relapses, and every day adding to the aggregate weakness, the 
last illness would commence from the time this consumption, in a pronounced 
way, set in. 

Indictment for Conspiriog to Defraud the Government, and present- 
ing a false pension claim. 

Charles Parlange, U. S. Atty., for the United States. 
L. O'Donnell, for H. N. Frisbie. 
W. R. Whitaker, for Herman Von Werthern. 
John D. Rouse and F. B. Earhart, for W. H. Hire. 

BiLLiNGS, J., [char ging jury.) This is an indictment that is made 
up of three counts. The Êrst and second may be considered as one, 
because they differ only, the first charging that thèse three défend- 
ants conspired to defraud the government of the United States out of 
3,é00 and odd dollars, and the second that they conspired to defraud 
the government out of $1,900; the fact being that the bills that were 
presented amounted to $3,437, but that only $1,900 was due from 
the government to the pensioner at the time of his death; so that 
only $1,900 could bave been received by them. But out of abun- 
dancG of caution the government bas drawn the indictment in a double 
aspect. The évidence, however, that would support the one would 
support the other, because, where an amount is named in an indict- 
ment, it is not necessary to find that the whole of it was covered by 
the wrong that was perpetrated. It is enough to find that any of it 
was. Therefore you may consider the first two counts as one, and 
whoever is innocent of one is innocent of the other; and whoever is 
guilty of one is guilty of the other. 

Thèse two counts, then, considered as one, prefer the charge of 
conspiring on the part of three men to defraud the government of the 

■fieported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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United States. A conspiracy, as I remarked before, îs a breatbing 
together. It means tbat on tbe part of thèse tbree persons there was 
a common purpose, supported by a concerted actiou, to defraud tht. 
government; that each had the intent to do it; that it was common 
to the three men; and that each understood the others as having that 
purpose. 

Now, the pension money I hâve explained to you. For some pur- 
pose congress bas seen fit not to leave the pension that is due a man, 
and unpaid, at tbe time of bis death, to descend to bis heirs. They 
do not inberit it; nor can the pensioner bestow it by bis will. It 
goes to tbe widow if sbe survives him; and if she is dead, and he 
leaves a minor child under 16, then the child takes it. But if hè 
leaves no widow or minor child under 16 * * *. For while natural 
chiidren may inberit from tbeir mother, they cannot under any Sys- 
tem of government inberit from tbeir father. The law does not 
countenance that relation in life ; it frowns upon it, and punisbes, 
as tbe Mosaic law did, tbe chiidren, but not until the tbird or fourtb 
génération. But it punisbes the innocent ofifspring for the offense 
of its parents. But, since ail offspring are in tbeir turn parents, 
it Works out good. At any rate, an iliegitimate child cannot inherit, 
and, if there is no widow and no minor child under 16, then the 
money due, but not paid to the pensioner, lapses, so to speak, and 
goes back to the government, with the single réservation that those 
who bave, in tbe language of the statute, disbursed for the expenses 
of tbe last sickness and the expenses of the funeral of the pensioner, 
may présent tbeir accounts and be paid to the extent of the amount 
of the pension due. 

Now, tbe évidence shows that, when Capt. Springer died, $1,900 
was due him of bis pension, and that the account presented by Von 
Werthern, through bis attorney. Col. Frisbie, was for an amount ex' 
ceeding $3,400. At ail events, it exceeded $1,900. Tbat account 
was made up of $750, Dr. Hire's bills; $250, tbe amount claimed to 
bave been loaned by Von V^ertliern, — tbe carriage bill, the grocery 
bill, and various other bills that you will remember. It will not bé 
necessary for the court to speak to you in détail of any but one of 
thèse bills besides Dr. Hire's. I shall speak to you fulïy about the 
amount for carriages when I corne to tbat point. 

Now, tbe question bas arisen as to the meaning of the word "re- 
imburse." The court instructs you that for the purpose of this trial^ 
if you find that receipts were given to Von Werthern that would con- 
clnde the persons who gave them from making any claim upon the 
government, then the fact that it appears in this case tbat Von Werth- 
ern did not pay thèse people will not be such a fraud as would com- 
pel you to conviet them, provided the claims themselves were honest, 
or thought to be honest, 1^ those whom you find presented them; 
That is, to make it very simple, hère is a claim in which Von Werth- 
ern certifies that he bas paid thèse people, when the évidence shows 
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that he haa not paîd any of them. Now, if that was ail of the case, 
you would hâve to acquit, without going any further. But you hâve 
to consider the case as if Dr. Hire, the undertaker, the grocer, and 
ail thèse people had presented their daims to the government of the 
United States; and if you foaud that Von Werthern, or whoever con- 
spired with him, knew that they were false, then they are guilty, — 
if they knew they were frauduleut. But, so far as the people partic- 
ipated in presenting thèse claims in Yon Werthern's name, instead 
of in the names of the people to whom they were due, would not con- 
viet them. 

Now, I want to define what is meant by the last sickness. As 
the court remarked during the trial, great weight is due to the 
opinion of the departmentB with référence to the meaning of words 
in the statutes; but, when the question is submitted tc^the court, it 
is a judicial question, and the court, after examining the subject, is 
bound to tell you the meaning of the words. The last sickness 
means the sickness whiçh results in death. It may be more or less 
extended, according to the circumstances of the disease. If it is an 
acute disease, where a man was well, until he was confined to hia 
bed, and then died, it would count only from the time in which he 
was prostrated and confined to his bed. But if it was such a case 
as this was, lingering, and, while admitting of transient temporary 
récupération, foUowed immediately by relapses, and every day adding 
to his aggregate weakness, why, the last sickness would commence 
from the time thia consumption, in a pronounced way, set in. You 
must deal with thatasyou iindit. It may be ayear or less. It was 
from the time that he took to his bed and never left it. On the other 
hand, it ishould not be extended over a life-time, but you must, as 
sensible men, look at it, when, in the opinion of doctors, and in the 
opinion of thosewho knew, he had the disease operating upon him 
from which he died. Consumption of the lungs is a very weakening 
disease, and a very protracted one. 

The first question for you is : The government admits that Fris- 
bie, as the attorney of Von Werthern, presented thèse claims. The 
first inquiry is, was there fraud in thèse claims? beeause you must 
not only find fraud, but find conspiracy. 

I will first direct your attention to the question of fraud. Were 
thèse claims fictitipus, or were they so grossly excessive as to be 
fraudulent ? For a conspiracy to présent just claims would not be a 
crime. Now, there was one of thèse claims that were presented 
which appeared so gross in exaggeration, and yet I heard no évi- 
dence offered to sustain it. That is the claim with référence to the 
carnages which were claimed to hâve been used at the funeral. 
The claim shows 30, aud yet there were only four, and thèse four 
were ail paid for independent of Von Werthern. So that you must 
deal with the question of the falsity of the claims with référence to 
each one of thèse people. There might be au effort on thé part of 



UNITED STATES V. FRISBIE. 811 

Dr. Hire to présent his claim along with the others, who might be 
innocent; but, if you find that any two of thèse accused persons pre- 
sented the elaim, — united in presenting the claim which they knew 
to be false, — then that would constitute a crime. 

You come then to the question of conspiracy. Was there a con- 
spiracy between two or more of the défendants ? I hâve deâned con- 
spiracy, and you must apply that définition to this case. Each man 
must hâve known that the part of the claim you may find he pre- 
sented was false ; he must hâve conapired with the others to présent 
that along with them. 

First, as to Frisbie. The case opens with showing that Frisbie 
acted for himself in part, and in part as attorney. Now, I instruct 
you that the government must establish, in order to convict Frisbie of 
this offense charged, that he acted in some capacity in addition to 
that of attorney. The évidence discloses that he made an affidavit 
as a neighbor. If you should find that that aâidavit was false, and 
known by him to be false, and that he, along with some one of the 
other two of the accused, presented that to the department, that 
would of itself be an offense. The évidence may show you that he 
acted in a capacity in another way. There may bave been snch con- 
duct on his part beyond what an ordinary attorney would do in the 
préparation of this case that he had an interest in it. AU that is 
for you; but you must find the fact that he did bave some added 
position with référence to this claim beyond that bf an attorney. 
If the évidence satisfies you that he had an interest, the fact that he 
did send it on as an attorney would not sereen him. If you find that 
he did, by this affidavit, individually, or if you find that he had an 
interest in it from the gênerai look and aspect of the case, then he 
would stand before you not screened by the fact that he was an at- 
torney. 

Now, as to Von Werthern. I do not see that we need deal with 
anything, as far as Von Werthern is concerned, except in the one 
charge for carriages, unless in one aspect. Of course, ail the claims 
are before you. But somebody knew that thèse carriages were a 
sham; and if the évidence, not contradicted, before you is true, who- 
ever joined in presenting this claim for 30 carriages, or joined in 
presenting this claim, must bave presented a known falsehood. If 
you find two of them did it, they are guilty under the law. Now, to 
be just to Von Werthern, whether you décide his case abruptly agaiust 
him or not, it ail dépends upon the conclusion you arrive at whether 
he signed the second voucher. He has taken the stand. You hâve 
got his handwriting before you, — a good many signatures which are 
admitted or proved to be genuine. You bave got his power of attor- 
ney to Frisbie, in which he recites that he gives him the power of at- 
torney to présent the claim, and to collect it, for the expenses of th 
last sickness and the expenses for the funeral. You bave heard his 
évidence on the witness stand, and you can simmer it down. The 
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counsel for the défense has been very able, and, îndeed, the counsel 
for the United States has been very able; still, if you find that on 
the stand Von Werthern clearly falsified his évidence, it affecta bis 
case. 

The third défendant is Dr. Hire. He ië charged with claiming 
$750. It is for you to say whether he was the physician of Capt. 
Springer in his last illness. When the government closed its case, 
there was an implication of his not being the physician, yet Spring- 
er's child testifies to having seen him there. The fact that only one 
prescription is produced as being made by him is testified to as not 
being strange, because be is a homeopathist. You must see whether 
he practiced any fraud in presenting his claim, or that he did pré- 
sent it only in connection with the others because he was reqniredto 
présent it in that way. If you find that his conduct about his own 
claim was such as to enable you to believe it might bave been justly 
presented by itself, then, of course, you will consider that. 

The whole case of thèse three persons is with you 



United States v. Martin. 

(District Court, W. D. South Oarolina. Septomber 33, 1886. ) 

1. Post-Ofticb— UsiNQ THE Mails WITH Intbnt TO Defkaud— Rev. St. XJ. s. § 
6480 — Indictmbnt. 

The provisions of Rev. St. U. S. § 5480, to the effect that the indictment, etc., 
for sending or receiving letters through the mail with intent to defraud, may 
"severally charge offenses to the number of three when committed within 
the same six calendar months, " does not confine the government to the pros- 
ecution of three several acts alone. 

3. CbIMINAL Law — AUTBBFOIS COKVICT — ReQDISITBS dp THE Plea. 

In order to sustain a plea of autrefois acquit or autrefois convici, it must ap- 
pear that the former proceedings on which the plea is based hâve been con- 
cluded. The pendency of a motion in arrest of judgment will defeat such a 
plea. 

Indictment under Eev. St. U. S. § 5480, for using the mails for 
the furtherance of a fraudulent scheme and device. The section reads 
as foUows : 

"Sec. 5480. If any person, having devised or intending to devise any scheme 
or artifice to defraud or be effected by eitlier opening, or intending to open, 
correspondence or communication with any other person, whether résident 
within or outside of tlie United States, by means of the post-olîice establish- 
ment of the United States, or byincitivig such other person toopen communi- 
cation with the person so devising or intending, shall, in and for executing 
such sclieme or artifice, or atterapting so to do, place any letter or pacliet in 
any post-office of the United States, or take or receive any therefrom, such 
person, so misusing the post-office establishment, shall be punishable by a 
fine of not more than five hundred dollars, and by imprisonment for not more 
than eighteen months, or by both such punishments. The indictment, in- 
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formation, or complaint may severally charge offenses to the number of three 
when committed within the same six calendar months; but the court there- 
upon shall give a single sentence, and shall proportion the punishment espe- 
cially to the degree in which the abuse of the post-office establishment enters 
as an instrument into such fraudulent scheme and device." 

J. M. Bryan, for défendant. 

Leroy F. Youmans, Dist. Atty., for the United States. 

SiMONTON, J. The défendant, under the name of William Henry, 
alias J. J. Smith, etc., had been indicted under section 5480 of the 
Eevised Statutes, for depositing in the mail a letter or packet in f urther- 
ance of a fraudulent scheme or device, to be carried out by the use of 
the post-office department. The indictment contained three several 
charges, based on distinct acts. He was found guilty, and a motion 
in arrest of judgment was entered, which has not yet been heard. 
Before the verdict was rendered in that case, the défendant under the 
name of William Martin, alias, etc., was presented by the grand jury 
for violating the same section of the Revised Statutes. The indict- 
ment contains three distinct charges, wholly distinct from the charges 
in the first indictment; occurring, however, within the same six 
months in which thèse acts were alleged to hâve been committed. To 
this second indictment the défendant pleaded in bar his conviction 
under the first indictment, and the district attorney demurred to the 
plea. 

In order to sustain a plea of autrefois acquit or of autrefois convict, 
it should appear that the former proceedings bave been concluded. 
In the présent case the motion in arrest of judgment is still pending. 
Non constat that the défendant will be convicted. 

Apart from this, I am of opinion that it was not the intention of 
ihis section of the Eevised Statutes to confine the government to the 
prosecution of three several acts among transactions extending over 
six calendar months. Were this construction of the section to be 
maintained, a man may, within six calendar months, deposit in the 
mail, or receive from the mail, a thousand letters in furtherance of 
his fraudulent scheme, and yet the government must condone ail but 
lihree of thèse unlawful acts. Persons who deposit or receive letters 
for their fraudulent purposes necessarily remain but a short time in 
any one place. When the nefarious design is detected, can it be that 
the officers of the government must examine into the proofs against 
him, sélect three instances occurring within the same six months, 
prosecute on them, and if, perchance, the prosecution should fail, the 
■offender shall go unwhipped of justice? 

Besides this, the section forbids not the gênerai use of the post 
■office for the purpose of carrying out a fraudulent scheme or device 
it forbids the putting into the mail ôf a letter or packet, and the tak 
ing out of the mail a letter or packet, in furtherance of such scheme 
Each letter so taken out, and each letter so put into, the mail, is a dis 
iinct and separate violation of the section. 
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The peculiar phraseology of this section, when compared with sec- 
tion 1024, seems to sustain this view. Under section 1024,* when 
there are two or more acts of the Bame class of crimes or offenses, 
théy must ail be joined in the same indictment; and, if several in- 
dictments are found, they must be Consolidated, however numerous 
the acts may be. But in the section 6480 "the indictment may sev- 
erally charge offenses to the number of three," and no more. 

The demurrer is austained. Let the défendant plead over. 



Consolidated Middlings Poeifier Co. v. Wolf and others.* 
{Oireuit Court, E. D. Pennsyîvania. October 8, 1886.) 

1. Patents for Inventions — Infringbment. 

A patentée granting a license to manufacture and sell cannot file a bill upon 
the patent as for an infringement, upon the failure of the licensee to pay the 
royalty, unless a condition of forfeiture be inserted in the agreemeut, but is 
left to his action for his royalty or rent. 

2. Same— Damages— Profits. 

An action merely for an account of profits and damages on a license can- 
not be maintained in equity. There must be some équitable ground of relief 
in addition to the mère demand for an account of that kind. 

In Equity. 

H. R. Brown and R. Mason, for complaînant. 
Charles Howsen and Henry Howsen, for défendants. 
Before Bradley and MoKennan, JJ. 

Beadlet, J., {orally.) In the case of Consolidated Middlings 
Purifier Company against Wolf and others, we hâve corne to the con- 
clusion that the bill cannot be sustained. 

It is founded on an allégation of infringement of the patent, and 
not on a claim for royalty under the license granted under the pat- 
ent. As a bill for infringement of the patent we think it cannot 
be sustained; that the license which was given authorized the de- 
fendants to make and sell the middlings purifier machine, and re- 
served the royalty, to be paid on the manufacture and sale of the 
machines. The manufacture and sale of machines would naturally, 
if not necessarily, occur during the month, and, of course, the pay- 
ment of the royalty at the end of the month was a subséquent matter, 
and not a condition précèdent, and depended on agreement to pay at 

'Seo. 1024. When there are several charges against any person for the same act or 
transaction, or for two or more acti or transactions conneoted together, or for two or 
more acts or transactions of the same class of crimes or offenses, which may he prop- 
erly joined, instead of having several indicttnents tiie whole may be joined in one in- 
dictment, in separate counts; and, if two or more indictmenta are found in such cases, 
the court may orderihem to be Consolidated. 

'Reported by C. B. Taylor. Esq., of the Philadelphia bar. 
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the end of the month upon the return of the number of machinea 
and the kind of machines manufactured and sold. This aspect of the 
license demonstrates that it was an absolute license to manufacture 
and sell. Now, we are clearly of opinion that under such a license 
the f ail are to pay tbe royalty stipulated and agreed to be paid does 
not forfeit the license, unless some condition of forfeiture for non- 
payment be inserted in it, and that the power to manufacture and 
sell is not at an end upon non-payment, but that the licenser, the 
patentée, or person granting the license, is left to bis action for the 
royalty or rent, and cannot file a bill upon the patent as for an in- 
fringement. 

It is contended, however, that by a certain clause in the license 
the complainant may resort to the patent, on the ground that the 
parties défendant bave acted outside of their license, not only manu- 
faoturing and selling machines, but granting the right to use them. 
The clause is as foUows: "Unless said Wolf and Hamaker elect to 
sell with license to use, which they may do on payment of the license 
fee, which is in ail cases a condition précèdent." AU that the de- 
fendants bave done, according to our view of the évidence in the case, 
is to manufacture and sell; and that they hav« done in pùrsuanceof 
their license. The conséquences which resuit from such manufacture 
and sale in giving to the purchaser a right to use, are conséquences 
for which the défendants are no more answerable than the oomplain- 
ants who gave the license in the form in which it stands. We there- 
fore think that thère is nothing in the license itself, or on its face, 
which authorizes the complainant, under the circumstances of this 
case, to file a bill for the infringement of the patent. 

The next question is whether the complainant may, in this suit re- 
cover royalties under the license; it being shaped and framed as a 
suit for infringement of patent, for profits realized by défendants, and 
damages sustained by complainant. Without stopping to inquire 
whether a suit for royalty under a partial license may be joined with 
a suit for an infringement of patent for acts done outside of the 
license, we think that in this case the bill is so clearly based on the 
allégation of infringement, and the causes of action are so distinct 
from one another, that some claim should bave been made in the bill 
for a decree under the license in order to enable the complainants to 
hâve a decree for the royalty. But we doubt whether that would 
bave been sufficient. A suit for royalty on a license is a suit at corn- 
mon law, or, if in equity, it is a suit on gênerai equity, not dépend- 
ent at ail upon the patent law, and not within the jurisdiction of the 
circuit court of the United States, un! ess the parties a/e citizens of 
différent states. So that, if the suit, as to the allégation of infringe- 
ment of patent, and the claim for damages and profits for that cause, 
fails, and it remains simply a suit ou tue license for the royalty, the 
question arises whether the circuit court, as a court of equity, would 
hâve jurisdiction. 
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There is no difficulty about citizenship. The complainants are 
citizens of Micbigan, and the défendants are citizens of Fennsyl- 
vania. This court, therefore, would hâve jurisdiction of the case, if 
an ordinary court of equity would hâve jurisdiction. But the su- 
prême court of the United States, in the case of Root v. Railroad Co., 
105 U. S. 189, hâve, after much considération, held that a suit merely 
for an account of gains, profits, and savings on a license cannot be 
maintained in equity. There must be something more. There must 
be some équitable ground of relief in addition to the mare demand 
for an account of that kind. In view of the décision in the case re- 
ferred to, we are satisfied that the cause of action on the license is 
not within the équitable jurisdiction of the court, and therefore, if 
there had been a prayer in this bill for relief on the license for a re- 
covery of the royalty, I do not think it could bave been maintained. 
If that were ail that was lacking, perhaps we ought to allow the 
complainants to amend their bill. Still, if it were amended, I do 
not see how, under the décision in Root v. Railroad Co., we could 
sustain the bill. 

The bill is therefore dismissed, without préjudice. to the complain- 
ants as to the rights they may hâve under the license. 
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MoRBisoN and another v. Globe Panokama Co. and others.* 

{Circuit Court, E. D. Missouri. September 37, 1886.) 

Corporations — Fbaudulbnt Organization and Management — Nomiwallt 
PaidUp Stock— Fraddulent Ditidends— Rkceivers. 

Where a corporation was organized with intent to defraud creditors and 
subséquent purchasers of stock, and the stock was issued to the organizers of 
the Company as fully paid up, in considération of the transfer of property to 
the Company worth one-eighth the par value of the stock; and the directors 
of the Company, in pursuance of a fraudulent scheme to wreck it, and appro- 
priate its assets, voted notes to themselves for a pretended indebtedness, failed 
to keep books showing the Company' s income and expenditures, as required 
by law, and failed to pay the rent of a valuable leasehold property held by 
th,e plajntiffi with intent that it should be forfeited under a provision of the 
lease; and ail the offlcers of the company were inculpated; and honaflde pur- 
chasers for value of stock, issued as aforesaid, filed their bill reciting said 
facts, and praying for the appointment of a receiver, and that the défendants, 
to whom the company's stock was issued, be compelled to pay the balance 
due thereon to the company, and the par value of the stock held by plaintifEs 
to them, and that said directors, and the other défendants who hâve received 
■ fraudulent dividends, be compelled to repay the same: held, that the bill does 
net State a case entitling plaintiffs to équitable relief. 

In Equity. Demurrer to bill. 

This is a suit brought by the plaintiffs, on behalf of themselves 
and other similarly situated stockholders in the Globe Panorama 
Company, against said company and A. J. Cooper, I. E. Krum, T. 
E. Patterson, J. E. Young, and G. S. Ingraham. 

The bill states that said corporation was organized under the laws 
of Dlinois, and bas its home office in Chicago; that its capital stock 
is $200,000; that the articles of incorporation were filed by certain 
irresponsible commissioners, and said Cooper, Krum, and Patterson, 
but that the real incorporators were said Cooper, Krum, Patterson, 
Young, and two other parties, ail of whom were named in the articles 
of incorporation as subscribers for stock, but that the parties not 
joined as défendants only subscribed for one share each ; that said 
subscribers for the company's stock, with intent to cheat and defraud 
the plaintiffs, and others who might become stockholders or creditors, 
fraudulently caused property, worth only $25,000, to be conveyed to 
said company for the sum of $200,000, and caused the whole of the 
capital stock of said company to be issued to them in payment there- 
for as fully paid up stock, though there remains due in reality, upon 
the stock so issued, $175,000; that plaintiffs purchased stock so is- 
sued, believing it to be fully paid up, and without notice of said fraud- 
ulent acts; that the directors of said company, said Ingraham, Pat- 
terson, and Cooper, hâve conspired together, and with others, to wreck 
said company, and convey ail the assets to themselves; that they bave 
not kept books, as required by the law of Illinois, showing the income 
and expenditures of the company; that fraudulent dividends bave 

'Edited by Benj. F. Kex, Esq., of the St. Louis bar. 
v.L'8F.no.l6— 52 
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been paid by saîd directors to themselves and certain other stock- 
holders, to the exclusion of plaintiffs; that the property conveyed to 
said Company, as aforesaid, consists of a leasehold occupied by the 
Company, and a painting in the building thereon; that the lease under 
which said company holds provides that, if the lassée fail to pay rent 
for the space of 30 days after it beeomes due, the lessor shall be at 
liberty to déclare the sàme forfeited, that, with the fraudaient design 
of having said leasehold forfeited, said directors hâve failed to pay 
the rent, and that two months' rent is now due, and the lease liable 
to be forfeited; that said directors hâve fraudulently voted that oor- 
porate notes, aggregating |3,000, be iasued to them for a pretended 
indebtedness; that the only parties acting as ofScers of the company 
bave been guilty of frauduïent acts and négligence, and for that rea- 
son the corporation is unable to appear as plaintiff, and assert the 
plaintiffs' rights ; and that, if the directors were requested to bring 
an action to redress said wrongs, they would at once carry ont their 
scheme to wreck said company before any court could interfère, and 
that if the property of the company is not taken out of thèir haidds it 
will be whoUy lost. Wherefore, the complainants pray (1) that a re- 
ceiver be appointed to take charge of the property pending this soit, 
and receive its incomej and pay its rents, so as to prevent the forfeit- 
ure aforesaid; (2) that the receiver reqûire the défendants to pay the 
amounts due from them on account of their said indebtedness for un- 
paid subscriptions for stock issued to them; (3) that an accoont be 
taken to asoertain the amount due from the défendants, and as to 
what dividends bave been màde, and that they be made to refund 
any dividends they bave unlawfully made to themselves; (4) that 
the défendants be required to pay the plaintiffs the par value of the 
stock héld byeaehof them respective lyj (5) that, at the final hearing, 
said défendants be striotly enjoined and prohibited from negotiating 
said notes, fraudulently issued to them, and that they be required to 
surrender them for cancellation, ànd that they be enjoinôd fromin- 
terfering with the property of the company in any way until a regu- 
lar meeting of the stockholders thereof can eleot offiçers whûf will 
lawfuUy and honestly represent the interests of the corporation, and 
faithf ully dischar'ge their duties as Buch offiçers ; and for gênerai re- 
lief. . 

The défendants demur on the following grounds, viz. : (1) That 
the bill does not contain any matter of equity whereon this court can 
grant any decree, or give to the plaintiffs any relief; (2) tha,t the 
plaintiffs are not entitled, upon said bill, to the relief they prayj (3) 
that there is a defect of parties. 

Smith é Harrison and Herman à Reyburn, for plaintiffs. 

Boyle, Adams é McKeighan, for défendants. 

Trbat, J., (orally.) In this case there is a demurrer to the bill. 
The parties plaintiff, if they bave any remedy under the statementa 
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in the bill, wonld hâve it against their vendors of stock, under an action 
of deceit. Whether, under the facts stated, any such action would 
lie, it is net necessary for the court to détermine. The présent mode 
of proceeding is certainly unwarranted by any principles of equity. 
The demurrer is sustained, and bill dismissed. 



Hyde and others v. Fbeï and others. 
{Ovreuit Court, B. Indiana. October 4, 1886.) 

1. HUSBAND AND WlFB— BUSINESS IN WiFE's NaMB— HuSBAND'S CrBDITORS— 

Fbaud. 

Under statutes whicli permit araarried woinan tomake con tracts and to do 
business as afeme sole she may avail herself of the services and agency of lier 
husband in the conduct of her business, or management of her property, with- 
out necessarily subjecting it, or the profits arising therefrom, to the claims of 
his creditors; but an insolvent debtor may not use his wife's name as a mère 
device to cover and keep from his creditors the assets and profits of a mer- 
cantile business which is in truth his own. 

2. Equitt—Dhcheb— Alternative Ordeb — Subjecting Pbopertt to Claims 

DP Creditors — Injunction — Receivek. 

In a suit to subject certain property, consisting of stock in trade and real 
estate, to the claims of certain creditors, after paying certain others, it ap- 
peared from the master' s report that the surplus from which to pay complain- 
ants' claims would be from ten to fif teen thousand dollars, but as.taking into 
account the probable expense of a disposition of the property by a receiver, 
the court estimâtes the net surplus at $7,500, it is ordered that if that sum, or 
the real estate (valued at $3,000 over incumbrances) and $5.500, shall be 
turned over or secured to complainants within 10 days, it will be deemed a 
discharge of complainants' demands as against the property sought to be 
reached, and a receiver vyill not be appointed; otherwise a receiver to be ap- 
pointed; and in the mean time défendants are enjoined from disposing of, or 
incumbering, any of the property, except by sale at retail, at customary priées, 
the proceeds thereof to be deposited subject to the order of the court. 

In Equity. 

This is a suit, by the creditors of Jacob C. Maag, to subject certain 
real and personal property, which is olaimed by his wife, Nancy A. 
Maag, to the payment of their claims. The master has made two 
reports in the case, — an original and a supplemental one. 

The original report discloses the folio wing facls: 

Jacob C. Maag had been in partnersliip with one Louis C. Frey, under the 
flrm name of Frey & Maag. In 1882, tlie ftnn failed, and disposed of ail 
their property to one of their creditors. That transfer v?as, in a suit between 
the creditors of Frey & Maag, lield to be frauduleiit. Whether it was fraud- 
ulent on the part of Krippendorf, the assignée, is a question still pending in 
this court. ïhe plaintifls in tliis suit and in that are the same. By the 
failure, Maag became indebted to the amount of about $20,000, and has re- 
mained insolvent ever since. After the failure, Maag learned of an opeuing 
for a shoe store at Evaiisville, Indiana. Maag knew that if he went into 
business again in his own name his stock would be subject to attachment by 
his old creditors. After a consultation with his wife, who was living with 
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her family, at Indîanapolîs, and with certain merchants o£ Cincinnati, It was 
agreed that a shoe store should be opened at Evansville in the name of N. A. 
Maag; the following merchants agreeing to sell goods to her on crédit: J. 
Benckenstein & Co., Cowen & McGrath, Durrell Bros. & Co., and Adolph 

Meyer & Co. 

Mrs. Maag h:id never been engaged in mercantile business, on her own 
account, before, and had only such knowledge and expérience of the business 
as came to her f rom the fact of her husband having been engaged in the shoe 
business for a number of years. Members of the flrms above named testi- 
fled, in effect, that they sold goods to Mrs. N. A. Maag from November, 1882, 
on, naming, as the ainounts of the flrst bills of goods sold, $900, $1,583.65, 
$1,323.10, and $1,888.88; that they knew of Maag's failure and flnancial con- 
dition; that they gave crédit to his wife; the goods were shipped to her, and 
charged to her, although bought by Mr. Maag. They consulted together be- 
fore beginning to sell to them. They looked entirely to the success of the 
business that was to be done for their pay. They understood that Maag 
managed the business. Benckenstein & Co. also loaned Mrs. Maag $12,857 
for use in the business. The goods were shipped to Evansville, Indianapolis, 
and Terre Haiite. 

Charles W, Durrell,' of the flrm of Durrell Bros. & Co., testifled: "We had 
confidence in him, and sold the goods to her; and at the time I do not know 
as I even thought of any other reason why it should be so, but that we should 
bill them only to her. Of course, we could not ever bill them to any one else, 
and hâve them safe. We sold them to her, with the expectation that she 
would make a oueeess of the business, or we would not hâve had an account 
with her; but we sold them to her with the expectation that she would hâve 
some person to manage the business, and make sometliing out of it, and I 
expect we knew that person to be Jacob C. Maag. We gave crédit to her 
upon the success of the business, through his managing the business." 

In the course of the report, the master says: "The évidence shows that 
Jacob C. Maag is a man of remarkable energy, and bas a peculiar faculty for 
handling bankrupt stocks of boots and shoes in such a way as to realize hand- 
some profits. His wife and he say that it was understood from the start that 
he was to manage the business in her name, and from the time it commenced 
until the présent time he has given his entire time and ability to it. The 
business has been successful, and has resulted in the accumulation of the 
property named in the bill of complaint, the property, less the incumbrances, 
being worth now probably from $10,000 to $15,000." 

Mrs. Maag had no property, and put none into the business. Shortly after 
the commencement of the business Maag put in $300, loaned to his wife, 
which could not be subjected to the payment of complainants' debts, as it was 
less than the exemption allowed to a householder. 

After the filing of the original report, the case was re-referred to 
the master for a further report, which further report is, in full, aa 
follows : 

"SUPPLEMENTAL EEPOET. 

"In addition to the facts found in my report filed herein August 25, 1886, 
I now report that the testimony shows that, at the time the arrangement 
was made between Maag and his wife, no salary or compensation for Maag 
was ever mentioned, no détails were discussed, and ail matters were referred 
to Maag's superior knowledge and acquaintance in the business. Mr. Maag 
himself testifies that he knows that he obtained authority from his wife to 
start the business in Evansville in her name because he conld not start in 
business in his own name, and, if he did business at ail, it was neeessarythat 
it should be transacted in her name. 
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"As to manner of first purchase of goods for the Evansville store, 1 report 
and flnd that, upon the application made by Maag, goods were furnished by 
Durrell Bros., Cowen & McGratli, Aldolph Meyer & Co., and J. Benckenstein 
& Co. ; had met Mrs. Maag socially at her husband's bouse, but the members 
of the lutter flrm had no acquaintance with her at ail, and none of the mem- 
bers of any of said flrms knew lier in a business way. She never had been 
in business, and they knew it. Thèse original ereditors hâve testifled that 
tbey knew of Maag's insolvency, and gave crédit solely to Mrs. Maag. They 
ail testify that tliey knew she was without any capital or business knowl- 
edge, and that they must look to the business for payaient, and that they 
understood tliat such business was to be managed by Jacob G. Maag. whom 
they ail knew to be a shrewd merchant, of expérience. They also say that, 
beeause they had nothing but the store to look to for payment, they insured 
the goods in transit, for their own beneflt. When the goods were shipped, 
Adolph Meyer loaned $50 for the purpose of paying the first half month's rent 
at Evansville, in order to secure a location at that place. The money was 
given to Maag for that purpose. The goods sold were charged to N. A. 
Maag. With the merchandise so purchased, which was received by Jacob G. 
Maag at Evansville, the store was opened in the name of K. A. Maag on the 
twentieth day of November, 1882, 60 days after the failure of Frey & Maag. 
Maag testifles : ' I got about $300 out of that mining stock, [of his own,] which 
Iput into the business of Mrs. Maag. That was ail the capital which was 
ever put into that business. Mrs. Maag had nothing at that time. She has' . 
never had anything since, except what the busiiiess has realized for her. The 
profit of the business is ail she has now.' 

"Mrs. Maag was at IndianapoUs at that time, and did not go to Evansville 
until the middle of Eebruary, when she joined her husband at that latter city. 
This Evansville store was sold out to E. B. Frey, wife of Maag's former 
partner. In the attachaient and in this proceeding, Maag has sworn that 
the only considération of this sale to Mrs. Frey was the assumption of debts 
by the purchaser, but Mrs. Maag testifles that more than -$1,000 was paid in 
notes and cash, which she herself saw. 

"About the time of this sale, another store was opened at Terre Haute in 
the name of N. A. Maag & Go., S. M. Compton being the company. Maag 
gave ail his time to this store, and Compton gave none of his, as he was 
traveling for an eastern shoe house, and it was agreed that $1,000 per an- 
num should be paid toMaag while this partnership continued. No other salary 
was ever paid Maag, but the family was supported from this business. No 
settlement or accounting has ever been had between Maag and his wife. Maag 
could hâve commanded a salary of $20 per week, and he says it required that 
amount to support his family. 

"Other stores were subsequently purchased, and at présent are being oper- 
ated, at Indianapolis and other places. In the conduct of thèse différent 
stores, from the beginning, Maag has had control of the management of the 
business. While he has sometimes talked to his wife about the business, in 
ail instances his judgment was foUowed. He investigated the différent prop- 
erties, made the différent purchases, loobed after ail the matters connected 
with the stores, signed ail checks and notes in his wife's name, and has given 
his entire time and skill to the business. During ail this time Mrs. Maag 
did nothing about the stores except to make a weekly visit on Saturdays to 
the stores, to take lunch to her husband, and returnhome with him after the 
close of business hours. She was occupied with her household duties. 

"While thèse stores were being carried on, an arrangement was made be- 
tween Jacob C. Maag, as agent for Mrs. Maag, and Julius Benckenstein, who 
was a total stranger to Mrs. Maag, pursuant to wliich sums not to exceed 
$10,000 were to be advanced by Benckenstein to assist Mrs. Maag in purchas- 
ing bankrupt stocks of goods. Under this agreement, money was advanced 
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from Mme to tirae, in sums ranging from $2,000 to $6,000, and with thèse 
sums Maag, for his wife, at différent times and places, purchased bankrupt 
stoetes of goods. The plan of opération was this: Maag would purchase the 
stocks, sell frùra them at retail as long as he deemed ifc. profitable, and either 
reiiiove the residue to one of the permanent stores of N. A. Maag, or sell the 
saine in bulk or at auction. Such transactions required skill and knowledge 
of the business. ïhese purchases and sales were made in the name of N. A. 
Maag, but entirely upon her husband's knowledge and judgment. Her hus- 
band always attended the sales at which the différent stocks were purchased 
in person, signed the notes to Benckenstein (using hiswife's name) for the 
money furnished, and arranged the détails connected with the différent mat- 
ters. 

"It is claimed by the complainants' counsel that the name of N". A. Maag 
was adopted us a mère cover for Jacob's dealings, and that the agency was a 
fraudaient device. It appears from the évidence that, on one occasion, Mr. 
Maag refused to glve the flrst name of his wife. A large part of the bills 
for goods purchased were made out by mistiike to ' Mr. N. A. Maag.' On one 
occasion, Maag advertised, for the Indianapolis store, as 'Maag, the shoe 
man.' After the provisional receiver, John B. Harper, appointed in this case, 
had been discliarged, Maag advertised a receiver's sale in the name of ' John 
B. Harper, Receiver.' Mrs. Maag never had any conversation with any of 
thèse Cincinnati flrms about her business, never received any letters from 
them, except such as were delivered at the stores to N. A. Maag. Ail such 
letters were destroyed by Mr. Maag, who received them, and he was in the 
habit of destroying ail his business correspondence. 

"After making his statement to Mr. Eltel, the local agent for Bradstreet's 
Commercial Agency, as to Mrs. Maag's flnancial standing, Maag returned, 
and told Mr. Eitel that the property was probably not of the value at which 
it was estimated, which would be a good deal higlier than $7,000 or $8,000. 
Eitel says that Maag used the following language, in substance: ' He said, as 
there was some old unsettled indebtedness of his own, it might interfère in 
his making good settleinent with his creditors subsequently, if it would ap- 
pear that Mrs. Maag had accumulated as much as the rating nominally showed ; 
that it might interfère somehow with his making a settlement of his own in- 
debtedness in the future.' 

"ïhe évidence further shows that Mrs, Maag is Indebted to divers parties 
in the sura of about $15,000, for goods sold and raoney loaned to her in the 
transaction of the business. None of that class of creditors bave or hold any 
kind of claim against Jacob C. Maag for theirclaims, but, where notes are held, 
or hâve been given, her notes alone hâve been executed, and the accounts for 
merchandise sold are ail against her, and her alone. 

"Upon the facts herein stated, and those stated in my previous report, I 
report and find that the allégation in the bill of complaint that the establish- 
ment and carrying on of the business in the name of Mrs. Maag was a mère 
cover for lier husband's dealings, and that the agency was a fraudulent de- 
vice, is not supported by the évidence." 

Lew Wallace and A. W. Hatch, for complainants. 

D. V. Burns and McDonald, Butler é Mason, for défendants. 

Woods, J. Upon the hearing of the exceptions to the original re- 
port, a référence to the master was ordered, the opinion of the court 
being expressed in this wise : 

"The gist of the complamt is that, with fraudulent intent towards his 
creditors, Maag was carrying on business in the name of his wife, using her 
name as a colorable device to cunceal the true ow^nership of the business. 
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This is a question of fact, upon which the master bas not foiJnd explicîtly, 
nor by satisfactory implication. His conclusion seems to rest on the propo- 
sition, of the correctness of which, within proper limits, there can be no doubt. 
that a wif e may do a separate business, upon crédit, and mayemploy her hus- 
band to manage that business. But there is this essential qualification : it must 
bedonein good faith; it must really be her business, and her name must 
not be used for the purpose of enabling him to eraploy his time and énergies 
in the accumulation of property, to be held beyond the reach of his cred- 
itors. If a wife has a business of her own, based upon her own property or 
her own crédit, she may employ her husband to conduct that business; but, 
if she has nothing with which to do business, — no capital, except the hus- 
band's skill and energy, and such crédit as is given because the business is to 
be managed by him, — the situation, to say the least, invokes a close scrutiny 
into the good faith of the prêteuse that the business is hers. The case is 
therefore re-referred to the master toconsider, and to report a finding upon the 
question of fact stated above; counsel to be further heard if they shall de- 
sire it." 

The question presented upon the last report is one of mixed law 
and fact, but the evidentiary faots reported are of such character as 
to admit, as it seems to me, of but one conclusion, — the opposite of 
that reported. In support of the master, counsel' for respondents 
hâve cited Burdge v. jSoZîh, (Ind.) 6 N. E. Eep. 140; Cooper V. 
Ham, 49 Ind. 393; Scott v. Hudson, 86 Ind. 288 ;t McLean v. Hess, 
(Ind.) 7 N. E. Eep. 567; Hoot Vi Sorrell, 11 Ala. 386; Corningy, 
Fotvler, 24 lowa, 584, [see Hamilton v. Lightnér, (Iowa,),5 N. W.. 
Eep. 689;]. White y. Hildrcth, 32 Vt. 265; Webster v. Hildreth, M 
Vt. 457; Voorhees y. Bonesteel, 16 Wall. 16; Aldridge y. M^iirfieadf 
101 U.S. 397. 

While thèse cases afford illustrations of the proposition that, Under 
statutes which permit a married woman to hâve a separate propierty, to 
make contracts and to do business as a feme sole, she may avail her- 
self of the services and agency of her husband in the conduct of her 
business, or in the management of her property, "without necessarily 
subjectin^ it, or the profits arising from his management, to the claims 
of his creditors," {Aldridge v. Muirhe'ad, supra,) they arfe-aU ebnaisU 
ent with, and some of them explicitly state or suggest, the corrélative 
proposition that an insolvent debtor may not use his wifé's name as 
a raere device to cover and keep from his oreditors the assets.and 
profits of a mercantile business which is in truth his own. ' ' 

Counsel for the respondents lay stress upon the testimony ôf ^ the 
merchants who furnished the goods with whieh the Evansville store 
■was opened, to the effect that they gave crédit to Mrs. Mààg; în&ist- 
ing that she became the owner of the goodsso obtained, and theréby 
■was enabled to enter upon a lawful business; in the conduct of 
which she had a right to use her husband's Service and skîU. But 
this is a begging of the question. If she was acting in good faith, 
the conclusion follows that the business was bers; but if her object 
was to cover his business under her name, it was not her business, 
but his, and his creditors are entitled to their rcmedy accordingly. 
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The question is not to -whom the merchants supposed they were 
giving crédit, but whose in truth was the business. The answer to 
this question dépends, not upon thebelief of merchants in respect to 
whom they gave crédit, but upon the conduet and intention of the cor- 
respondents Maag. If their design was unlawful as against Maag's 
prior creditors, the belief or intention of merchants of whom goods 
were obtained could not aflfeot the character of the business, though 
it might afford reason for so framing the decree as to protect their 
interests. It is clear enough, however, that whatever crédit was ob- 
tained, in so far as it rested upon any personal trust or confidence, 
was given to him. 

The bill is framed upon the theory that the oomplainants are en- 
titled to reach oiily whatever surplus there may be after paying the 
demands of the creditors of this enterprise; and the master bas re- 
ported the surplus to be ten thousand to fifteen thousand dollars. 
The property consists of goods in stock, and real estate worth, over 
incumbrances, $2,000. Considering the probable expenses of a dis- 
position of the property by a reoeiver, the court estimâtes the net 
surplus at |7,500; and if this sum, or the real estate and $5,500^ 
shall be turned. over or secnred to the oomplainants within 10 days, 
it will be deemed a discharge of the oomplainants' demands, as against 
the property sought to be reached in this case, and a receiver will not be 
appointed; but in default thereof a receiver will beappointed; and in 
the mean time the défendants are enjoined from incumbering, dis- 
posing of, or selling any of the property, except in the ordinary 
course of sales at retail, at fair and customary priées, the proceeds 
of sales to be deposited in bank, from day to day, and kept there 
until the further order of the court. 



Obawfobd and others, by their Next Priend, v. Mooeb and another.' 
{Ovrcuit Court, W. D. Michigan, N. D. September, 1886.) 

1. EQtiiTY— Plbading — Variattce. 

The rule that proof and pleadings must correspond is to be applied equita- 
bly, and not rigidly, especially when the çarty claiming its beneflt is in full 
possession of the f acts, and theref ore not misled by a pleading which although 
inaccurate in some détails, yet contains sufflcient averments to support the 
relief prayed for. 

2. CovBNAKT— Covbnants of Sbizin akd Genbbal Wabeantt. 

A deed with covenants of seizin and gênerai warranty of land, to which 
the grantor has no title, is good in equity as a contract for a conveyance, and 
title afterwards acquired by the grantor inures to the beneflt of the grantee 
or his hoirs. 
S. Fraudulent Convbtakce — Case Stated. 

A. conveyed to Z. an undivided one-sixth interest in minerai lands which 
he had éJscovered, the deed for which had been made to K., who paid the 

'Keported by J. C. Harper, Esq., of the Cincinnati bar. 
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purchase money. There was an understanding between K. and A. that the 
fatter should hâve an interest in the lands for his services, but there was no 
formai or written contraet, — nothing upon whicli spécifie performance could 
hâve been decreed. Subsequently, at A.' s request, and in considération of 
said services, K. conveyed a one-tnird interest in the lands to B., A.'s wife. 
She had full notice of the deed to Z., and the conveyance was made to her 
because of the deed to Z., and to avoid trouble on account of it, Held, that 
Buch conveyance was in fraud of Z.'s rights, and that B. must convey the 
undivided one-sixth interest to Z.'s heirs. 

4. Witnbsb—Incompbtencv— State and Fédéral Statutes. 

Défendant, under the state statutes, would be incompétent to testify, the 
complainants claiming under a deceased person; but held, that the fédéral 
courts are controlled by section 858, Rev. St. U. 8., under which he la com- 
pétent. 

5. CONTBACT— RESCISSION. 

Under the facts disclosed by the proof, the court held that no contraet of 
rescission of the sale by A. to Z. had been proved. 

6i Principal and Agent— Stjeiiendbk of Note— Ratification. 

An unauthorized surrender of a note to its maker does not relieve him from 
liability to pay it; and the payée cannot ratify the surrender because the par- 
ties maliing it had no authority to make the surrender, and did not in mak- 
ing it even profess to act for the payée. 

In Equity. 

G. B. Grant and T. L. Chadboume, for complainantp. 

Bail é Hunscom, for défendants. 

Sage, J. The bill is filed to compel the conveyance to the com- 
plainants, the widow and minor children of John Monroe, deceased, 
of the one undivided sixth part of 160 acres of minerai lands situate 
in Ontonagon county, Michigan, and located and entered by the re- 
spondent Nathaniel D. Moore, upon whose application the patent 
was issued from the state land-ofûceat Lansing, in January, 1875, to 
James H. McDonald and John McKay, who furnished the purchase 
money under an arrangement or understanding that Moore was to 
bave an undivided interest in considération of bis services in explor- 
ing the land, and diseovering upon it indications of iron ore. This 
arrangement was altogether oral. One witness testifies that it was 
reduced to writing, and signed,but that isdenied by the parties to it, 
and bis testimony does not contain any defînite statement of the con- 
tents of the writing. The arrangement was so loose and indefinite 
in its terms that, aside from any objection resting upon the statute 
of frauds, it would not bave warranted a decree for spécifie perform- 
ance. Wbether Moore was to bave one-third or one-fourth interest 
in the lands does not elearly appear. There seems to bave been 
nothing more than a mutual understanding that McDonald and Mc- 
Kay would do "what was right;" having référence to a recognized 
custom to give to "explorera" one-fourth, one-third, or, in some cases, 
one-half, interest, in the lands located by them. 

On the eigbteenth day of October, 1875, Moore, who was then un- 
married, executed and delivered to John Monroe a deed in fee-simple, 
with covenants of seizin, against incumbrances, and of gênerai war- 
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ranty, for an undivided one-sixth interest in said îatids, and the deed 
was daly recorded December 20, 1875. ïhe considération for this 
deed was $250, of which Monroe paid |10 in easli, and for the resi- 
due gave bis promissory note to Moore, payable oiie year after its 
date. At the time of the exécution of this deed Moore told Monroe 
that he had not received his deed from McDonald and McKay, but 
expected to receive it, and that it was probably made ont tlien. 

In 1875 or 1876, at what {irecise date does not appear, a deed 
from McDonald and McKay and their wives to Moore, for an undivided 
one-tbird interest in the land, was drawn, signed by McKay, and left 
by him with a Mr. Viele, under instructions not to deliver it to Moore 
without orders from him, (McKay.) This deed was not signed by 
Mrs. McKay, aud it is not clear that it was executed by McDonald 
and'wife, although the fair inference is that it was; but McDonald 
directed McKay not to deliver the deed to Moore until he heard fur- 
ther from him. No further directions were ever given. Moore was 
indebted to McDonald, whose intention it was to keep back the deed 
until he was paid. He had no knowledge of the drawing of the deed, 
nor of its partial exécution. It was never delivered to him, and the 
testimony is that it bas been lost, or, rather, that Viele (who is not a 
witness) stated that he had lost it. In December, 1880, McDonald 
and MoKay conveyed an undivided one-third interest in the land to 
the respondent Helen Moore, wife of the respondent Nathaniel D. 
Moore. This conveyance was made at Moore's request, in discharge 
of the original arrangement or understanding ; no considération, ex- 
cepting one dollar, passing at the time. Mrs. Moore was not présent 
at the time of the exécution of this deed, but she had been informed 
by her husband that it was to be made to her, and had f uU notice of 
his deed to Monroe. Moore did not hâve the deed made to himself, 
because of his deed to Monroe, who died intestate, in Colorado, in 
August, 1878 ; and because he had learned that that deed had been re- 
corded, and, as he himself testifies, he expected that Mrs. Monroe 
would make trouble. 

The complainants aver in the bill that McDonald and McKay held 
the légal title to the land, — one undivided third thereof in trust for 
Moore under an arrangement made by and between them and Moore 
at or before the time when they acquired their title ; and that, in or- 
der to exécute said trust, and vest the title to his third in Moore, 
they, with their wives, at some time between January, 1875, and 
March, 1881, executed and delivered to him, at his request, a deed of 
conveyance therefor; that said deed was suppressed or destroyed by 
Moore and wife, who also procured the deed to Mrs. Moore for the 
purpose of cutting out complainants' title to said one undivided sixth 
of said land. The prayer of the bill is that Mrs. Moore be compelled 
to convey to them the one undivided sixth of said lands, in the pro- 
portion to which they are entitled as heirs of Monroe, and for such 
other and further relief as may seem meet and proper. 
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By amendment tbe complainants allège ancl charge that said con- 
Teyanoe by McDonald and McKay and their wives to Mrs. Moore was 
made at the instigation of Moore, with intent and purpose to defraud 
complainants out of the estate conveyed by Moore to Monroe, by lodg- 
ing the apparent légal title in her, but for bis benefit or use. They 
charge that, in equity and good conscience, the transaction is as if 
the conveyance had been made direct to Moore, and that he and bis 
wife are estopped by bis conveyance to Monroe from asserting or 
claiming any title to said one undivided sixth, the title to which isin 
them by virtue of the premises. They furtber allège that Moore was 
unmarried when he made bis conveyance to Monroe, and that Mrs. 
Moore took the conveyance to her, for which she paid no considéra- 
tion, with full notice and knowledge of complainants' rights under the 
deed from Moore to Monroe. 

Counsel for respondents insist that tbe complainants bave failed 
to make out tbe case stated in the biU, whieh they contend rosts upon 
the avermeuts of a trust in McDonald and McKay in favor of Moore; 
its exécution by making and delivering to him a deed, afterwards 
suppressed or destroyed, whereby, and by reason of Moore's deed to 
Monroe, tbe légal title to an undivided one-sixtb interest passed to 
the complainants ; and that, inasmuch as the proof négatives thèse 
averments, tbe bill must be dismissed for want of averments to sup- 
port the case attempted to be made from the proofs at the hearing. 

The rule that the proof and the pleading must correspond, is a fa- 
miliar one, but it is to be applied equitably, and not rigidly ; especially 
when it is appealed to on behalf of a party having ail the time of the 
progress of tbe cause the facts in full possession, and therefore not 
misled by a pleading which, altbough inaccurato or mistaken as to 
Bome of the détails, yet contains averments sufficient to support a 
claim for the relief prayed for. Texas v. Hardenberg, 10 Wall. 68, 
cited by defendant's counsel, is in point. There it was asserted on 
behalf of the défendant that, upon the bill, which was for an injunc- 
tion to restrain the défendant from asking payment of certain bonds 
of the United States belonging to the complainant, but in the posses- 
sion of the défendant, he could in no event be held to account for tbe 
proceeds of the bonds; the prayer of the bill being orily for relief by 
injunction against receiving payment of the bonds or coupons, and 
by decrec for delivery of them, specifically, to tbe complainant. Cbief 
Justice Chase, in bis opinion, said it was plain enough that tbe prin- 
cipal object.of tbe bill was to prcvent the collection of the bonds by 
the défendants, and to compel the surrender of tliem to the state of 
Texas; but that there were averments and interrogatories looking to 
the proceeds as well astothe bonds themselves. Admitting that tbe 
allégations and interrogatories did not assert tbe right of the com- 
plainant to the proceeds with absolute directness and distinctness, 
he adds: "The bill might bave been better drawn; but we think it 
would savor of extrême technicality to ref ase to see in the bill enough. 
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in relation to the proceeds of the bonds, to warrant relief in this re- 
spect, iinder the gênerai prayer." So, in this case, the main objeot 
of the biJl is to enforce the alleged trust by compelling a conveyance 
from the fraudulent grantee of the trustées; but there is enough in 
the bill and the amendaient to warrant relief, without référence to 
the trust, if the averments are sustained by the évidence. 

It is next nrged on behalf of the défendants that Moore's deed to 
Monroe did not vest in him any équitable interest in the land for the 
following reasons : 

1. Because of the failure to prove a written agreement between 
Moore and McDonald and McKay for Moore's interest, and there- 
fore Moore had no equity which he could convey to Monroe. Section 
6179, How. St. Mieh., provides that no trust or power over or con- 
cerning lands, or in any manner relating thereto, shali be "created, 
granted, assigned, surrendered, or declared, unless by act or opération 
of law, or by a deed or conveyance in writing, subscribed by the 
party creating, granting, assigning, surrendering, or deelaring the 
same, or by some person thereunto by him lawfully authorized by 
writing." This proposition of law is undoubtedly correct. 

2. Because section 5569 of Howell's Sfatutes provides that no trusts 
shall resuit from the payment of the considération by one person for 
a grant made to another. But independent of the statute, and under 
the gênerai doctrine of resulting trusts, no trust resulted in favor of 
Moore from the fact of his purchasing the land, and taking the title 
in the name of McDonald and McKay. Aside from the considéra- 
tion suggested, that he waived his equity, if he had any, by himself 
causing the patent to be issued to them, his services in exploring the 
land formed no part of the considération of the deed from the state. 
That was exclusively a monej' considération, whoUy furnished by the 
grantees. Moore had nothing but an oral agreement for an interest 
in the land in considération for his services. Even conceding that 
his communication to McDonald and McKay of his diseovery of in- 
dications of ore was part performance, the agreement, as has been 
etated, was too indefinite to be enforced. 

3. That if Monroe acquired no equities in the land by his deed, if 
McDonald and McKay held the land free from ail equities and in- 
cumbrances, their grantee, Mrs. Moore, will so hold it, regardless of 
notice or want of considération ;_ that the fact of her being married, 
and being the wife of Moore, does not affect her title. Conceding 
that she paid nothing for the land, that she was fully advised of ail 
the contraet relations existing between her husband and Monroe, 
and that she took the title at her husband's request, her position is 
as secure, and her title as free and perfect, as though she were a bona 
Me purchaser for value; that, construed in the most favorable light 
for complainants, Mrs. Mooore has simply been substituted in the 
place of McDonald and McKay, and can be held to no other or différ- 
ent trust than that of her grantors. 
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This is admirably put; but, to get at the real question, it is neces- 
sary to take into considération certain other faets developed by the 
testimony in connection with those above : (1) Tbat Monroe, by his 
deed,.âcquired a strong equity against Moore, who was bound by his 
covenant to acquire the title if he could do so, not for the benefit of 
his wife, but for Monroe's benefit. (2) That McDonald and McKay 
waived the statute of frauda, (which lays it out of this part of the 
case, so far as everybody else is concerned,) and waived also ail de- 
f ects in the agreement, (which put an end to them ;) neither of which, as 
they testify, they ever thought of relying upon against Moore's claim, 
which, in the spirit of their understanding that they were to do "what 
was right," they fully recognized, and, as soon as he had settled hia 
indebtedness to McDonald, were ready and wiliing to convey to him 
his one undivided third interest in the land. (3) That Moore there- 
upon, for the purpose of defrauding Monroe's heirs, (leaving out for 
the présent whether the sale to Monroe had been rescinded,) sug- 
gested to McDonald and McKay that the conveyance, for the consid- 
ération moving from him, be made to his wife; and that they, as it 
was a small matter to them whether they deeded it to her or to 
him, — so McKay testifies, — and on account of their agreement with 
him, — 80 McDonald testifies, — at Moore's request, made for the rea- 
Bon that his deed to Monroe had been reeorded, that Monroe was 
dead, and that he expected that Mrs. Monroe would make trouble, — 
so Moore testifies, — made the conveyance to Mrs. Moore, to whom, 
Moore — as he testifies — had confided a detailed statement of the en- 
tire scheme. 

Now, add two or three well-recognized propositions of equity, and 
we shall corne to an easy solution of the matter : (1) A deed of con- 
veyance, with covenants of seizin and of gênerai warranty of lands 
to which the grantor bas no title, is good in equity as a contract for 
a conveyance, and title afterwards acquired by the grantor inures to 
the benefit of the grantee, or his heirs. (2) Equity looks through 
forms to substance, and will regard this transaction as if McDonald 
and McKay had conveyed Moore's interest directly to him, and he 
then had conveyed it without considération to his wife ; she having 
notice of the equities in favor of Monroe's heirs. (3) "The court of 
equity has, from a very early period, decided that even an act of par- 
liament shall not be used as an instrument of fraud; and if, in the 
machinery of perpetratihg it, an act of parliament intervenes, the 
court of equity, it is true, does not set aside the act of parliament, 
but it fastens on the individual who gets a title under that act, and 
imposes upon him a personal obligation, because he applies the act 
as an instrument for accomplishing a fraud. In this way the court 
of equity has dealt with the statute of frauds, and in this manner it 
deals with the statute of wills." Lord Westbdey in McCormick v. 
Grogan, L. E. 4 H. L. Cas. 97. Trusts created by opération of law 
are expressly excepted from the Michigan statute of frauds, and the 
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well-understood rule that the statnte of frauds is not to be used as a 
cover for fraud bas full play. 

It results that whether, by opération of law, Mrs. Moore holds one- 
half of the one-third interest conveyed to her, in trust for the heirs of 
Monroe, or whather, by reason of the fraud perpetrated by her hus- 
band and herself against the heirs of Monroe, equity imposes upon her 
a Personal obligation, is immaterial. She is in the one predicament 
or the other. In either case there must be a decree eompelling her 
to convey to them, uniess Moore was released from any équitable 
obligation to Monroe, by transactions relating to the considération 
for his deed to Monroe, and subséquent to the exécution and delivery 
of that deed. 

This brings us to the branoh of the défense next to be considered, 
■which is that the sale by Moore to Monroe was rescinded. This dé- 
fense, as set up in the answer, is that Monroe paid, upon obtaining 
his deed from Moore, only $10 in money, giving his note for $240, 
the remaiader of the price agreed upon ; that Moore afterwards made 
an unsuceessful effort to obtain from McDonald and McKay a con- 
veyance of his interest in the land; that at the time Monroe took his 
deed he gave Moore $150 to enter land for him at the United States 
land office, if he should know of any that was désirable; that about 
six months thereafter Monroe, knowing that Moore had not obtained 
title, told Moore that he did not want an interest in the land, but 
wanted his note back, and the money he had paid on the land, and 
also that which he had furnished to enter land, which was still un- 
expended; that thereupon Moore gave his note for $160, and it was 
agreed that Monroe should quitclaim to him said land, and that he 
should cause Monroe's note for $240, which was then in possession of 
John McKay, a friend of them both, to be surrendered to him; that 
Monroe soon after went to Colorado, where he died, not having ex- 
ecuted such quitclaim; that early in the summer of 1876, and before 
the death of Monroe, the complainant, Christina Crawford, then 
Mrs. Monroe, by the direction of her husband, applied to said McKay 
for said note, claiming that Moore had no title to the land, and that 
there was no considération for said note; that McKay, as he had 
been previously requested by Moore, thereupon delivered the note to 
her for Monroe, and the same was canceled, and bas never been 
paid; that about a month thereafter Moore paid Monroe the $10 he 
paid upon said land, and soon afterwards paid the remainder of said 
note for $160. 

No title having passed to Monroe by Moore's deed to him, his rights 
under it could hâve been abandoned, or the contract, which the deed 
in equity imported, could hâve been rescinded by paroi. The statute 
of frauds does not apply to such a case. King v. Morford, 1 N. J. 
Eq. 274; Maxfield v. Terry, 4 Del. Ch. 618. 

An objection was made to the testimony of Moore, who alone tes- 
tifies to the making of the contract of rescission, and who would be 
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incompétent, in the state courts, after Monroe's death, to testify in 
relation to transactions with him. But section 858, Eev. St. U. S., 
controls, and under that he is clearly compétent. His testimony is 
in conflict with his answer in many respects, and, among them, the 
following: The $150 was not given him to enter land for Monroe, 
if he should know of any that was désirable, but for the entry of a 
specified tract which he told Monroe he had explored, and found it to 
contain cobalt and nickel, and a trace of tin, and which he assured 
him would be valuable. His excuse for not entering it is that when 
he went to the land-office he found that it had already been entered, 
but he did not advise Monroe of that fact, and he kept the money, 
which was an act of dishonesty, and a fraud upon Monroe. He fixes 
the time of making the contract of rescission, not, as in his answer, 
at about six months after making his deed to Monroe, which was ex- 
ecuted October 19, 1875, but in August or September, 1876, which 
was also after the time when, according to his answer,. he had re- 
quested McKay to surrender the $240 note. He testifies that Mon- 
roe's agreement was not to qqitclaim to him the land, as is the aver- 
ment of the answer, but to send the deed back; that he had not had 
it recorded. He admits that he did not request or authorize McKay 
to surrender the $240 note, and that it is not true that within a month 
he paid Monroe the remaining $10 of the purchase money; and that 
the note for $160 was not finally paid until in June of 1882 or 1883, 
six or seven years after it was given, instead of "soon afterwards," 
as is averred in the answer. 

Certain other facts disclosed by the record are pertinent in this 
connection : (1) In the latter part of 1875, or early in 1876, McKay 
wrote Monroe, in answer to an inquiry by letter, that Moore had no 
claim on the property, and no deed for it ; that it was owned by Mc- 
Donald and himself. (2) When Monroe went to see Moore at the 
time Moore fixes for the contract of reseission, he saw McDonald, 
who told him that Moore had no interest in the land, and would not 
hâve until he paid him. Monroe's answer was that hecarednothing 
about the land, but he wanted to get his money from Moore, and his 
visit to Moore, in whom he had evidently, and very naturally, lost ail 
confidence, was to get his money. (3) Moore had at that time sent 
William McKay, with the $240 note, to Houghton, to negotiate it, 
that he might raise money. McKay failed to accomplish his mis- 
sion, and left the note at Hancock with his brother, John McKay, 
and wife ; and Moore not only gave no instructions for the surrender 
of the note to Monroe, but did not know of its surrender until a year 
afterwards, when he learned it casually from McKay. (3) Although 
Moore lived within three or four miles of Monroe until some time in 
1878, he never called on him to return the deed, or for a quitclaim. 
The reason he gives for this is that he thought he had got himself 
into trouble, and made himself liable, by executing the deed to Mon- 
roe, aud he "didn't want to stir it up more than was necessary." Ad- 
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mitting that he supposed if he got the deed baok he would thereby 
be relieved from liability, he Aies to the excuse "that the debt was 
not paid, and he didn't want to nrge hitu until the money was paîd 
in fuU." 

ï'he $160 note matured and was unpaid. Monroe left it with a 
magistrate for collection, to whom Moore paid small sums, from 
time to time, amounting in ail to about $60, prior to Monroe's death, 
in 1878, and then paid nothing more until the summer of 1882 or 
1883, when the land had been sufficiently developed to make its very 
great value apparent. His testimony discloges that he and his wife, 
in June, 1883, conveyed one-half of the interest deeded to her, for 
the considération of $20,000, and that he collected the money, and 
invested a large portion of it in his own name. 

In the summer of that year, or of the year preceding, he met Mrs. 
Monroe, went with her to Ishpeming, to the magistrate who held the 
$160 note for collection, paid her expenses, and took up the note, by 
payment, with interest at 10 per cent, from its date ; although, ac- 
cording to his own testimony, the note was without interest. He ad- 
mits that at the time he made this settlement, which, by his own tes- 
timony, completed the performance of the agreement of rescission on 
his part, he said not a word to her about the outstanding deed to 
Monroe; which, according to his testimony, Monroe was to surren- 
der, and, according to his answer, Monroe was to cancel by a quit- 
claim. Mrs. Monroe was then living in Canada. The title to the 
land had been by Moore's manipulations conveyed to his wife. He 
may hâve thought the situation reasonably safe, and yet that it was 
politic to pay the balance due on the $160 note, with something extra 
in the way of interest, so that Mrs. Monroe would return to Canada, 
and leave him and Mrs. Moore undisturbed. 

The entire séries of thèse transactions bas an ugly look, suggest- 
ing that Moore had no disposition, in Monroe's life-time, to give up 
the note, nor pay him what he owed him, and that the story of the 
agreement of rescission was an after-thought, coined when Monroe 
was in his grave, and could not deny it. 

His testimony is rejeoted, and the finding is that no agreement of 
rescission was made. 

In the summer of 1876, Mrs. Monroe obtained the $240 note from 
Mr. and Mrs. John McKay, to whom she stated that her husband sent 
her for it. They received it from William McKay, to whom Moore 
had intrusted it for negotiation. Mr. John McKay at first declined 
to give it to her for the expressed reason that it belonged to Moore, 
and was not paid; but finally, yielding to her tears and protestations 
that the note was without considération, and that the deed from 
Moore to Monroe was worthless, he handed it to his wife, who was 
Mrs. Monroe's sister, and she gave it to Mrs. Monroe, who declared 
that now she had the note she was square with Moore, and he could 
keep the land. Mrs. Monroe's version is altogether différent; but her 
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testimony is so manifestly unreliable as to be entitled to but little 
credence. She took the note home, and gave it to her husband, and 
he retained it. After his death it passed into her possession, and it 
is attached to her déposition. 

Monroe's receipt and rétention of this note is not a bar to relief 
to complainants. It did not relieve him from liability to pay it, nor 
did it affect Moore's right to collect it, if he had any, because Mr. 
and Mrs. McKay had no authority, as he himself testifies, to surren- 
der it. He could not, by ratification, make the surrender his surrender; 
because they not only had no authority from him, but they did not 
even profess to act for him. Saunderson v. Qriffiths, 5 Barn. & C. 
909-915; Chit. Cont. (llth Amer. Ed.) 24; Whart. Ag. 662, and cases 
there cited. 

Finally, the défense of lâches is not sustained. Monroe had no 
equity which he could enforce, so long as the title to the land re- 
mainedin McDonald and McKay; and they did not convey to Mrs. 
Moore until in December, 1880, more than two years after his death. 

As to the change in the value of the land resulting from its de- 
velopment, it is only necessary to refer to the fact that ail the outlay 
and expense were incurred by the Cambria Iron Company, the lessee. 
It cost the owners of the land nothing. There was no unreasonable 
delay, after the making of the deed to Mrs. Moore, in bringing this 
suit. 

The decree will be for a conveyanee to complainants as prayed for, 
and for rents and profits from the date of filing the bill in the state 
court from which this cause was removed, against which the amount 
due on the $240 note will be allowed as a crédit. 

The circuit judge concurs in the reasoning and conclusions of this 
opinion. 



Irwin and others v. Obbgon Et. & Nav. Co. and others. 

(Girouit Court, S. D. New York. October 15, 1886.) 

CoKPORATioN— Action — Parties. 

On pétition for rehearing by Mr. H. Villard. See 27 Ped. Eep. 
625. 

Butler, Stillman é Hubbard, for plaintiff. 
Holmes é Adams, for défendant. 

Wallace, J. I hâve carefuUy examined the brief and authorities 
submitted by the counsel for Mr. Villard on the pétition for a rehear- 
ing, but am unable to see how he, as a promoter and abettor of the 
acts which hâve worked an équitable wrong to the complainants, can 
escape responsibility to the same extent with the corporation he rep- 
v.28F.no.l6— 63 
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resented. The pétition for a rehearing bas been considered on the 
merits ; that is, as thougb the cause \7ere bere upon a rehearing. 
Aq order is directed denying the prayer of the pétition. 



Symonds V. Gbeene and others. 
(Circuit Court, 8. D. New York. October 15, 1886.) 

1. Tradb-Mabk— Infkingbment— Pebliminaby Injunction— "Bubbka."— Fob- 

heb Dbcbees. 

A preliminary injunction should be granted to protect the use of the word 
"Eurêka," used by plaintiff to designate a kind of steam-packing made by 
him, upon a showing that the plaintifl had used the name since 1875, althougn 
another flrm used it to a limited extent for another kiad of packingfrom 1878 
to 1874; especially when plaintiff has had two decrees establishing his right to 
the name as a trade-mark in the locality where the former use thereof occurred. 

2. Courts— United Statbs Circuit Court— Jubisdiction—Amount in Dispute 

— ^Infringbment of Tkade-Mark — Profits. 

In a suit to restrain the infringement of a trade-mark, the amount in dis- 
pute, as determining the jurisdiction, does not dépend on the profits sought 
to be recovered. 

In Equity. Motion for a preliminary injunction to restrain the use 
of the word "Eurêka." 

Sanford H. Steele, for plaintiff. 
W. H. L. Lee, for défendants. 

Wheeleb, J. This is a motion for a preliminary injonction to re- 
strain the use of the word "Eurêka," in trade, in connection with steam 
and hydraulic packing. There is no question but that the orator com- 
menced using that name for packing made by him in 1875, and has 
continued that use since that time, nor but that the défendants use 
that name in connection with that kind of packing, not of the orator's 
make in trade ; nor but that a firm known aa Sellers Bros, gave that 
name to a kind of steam-packing patented by William Beschke in 
1872, at Philadelphia, and used it in connection with that packing 
until early in 1874; nor but that the profits on the sales of défend^' 
ants^ are much less than f 500. 

The défendants insist that the motion should be denied for want 
of jurisdiction of the cause in this court; because of the use of the 
name by Sellers Bros.; and because the name indicates a class of 
those goods, instead of representing them to be the orator's. 

As jurisdiction is not given to this court in this class of cases, 
èxcept where the matter in dispute exceeds the sum or value of $500, 
there would be di£6culty in maintaining the jurisdiction if the profits 
to be recovered were the measure of the orator's rights involved ; but 
that is not so understood. An injunction may be of much greater 
value to the orator than any amount he may show himself entitled to. 
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and it eannot be said now that such value may not exeeed the limit 
required. 

The use of that name by Sellers Bros, was so long ago, and so 
limited, that it oannot fairly be considered to now hâve any effect 
upon the indication by it of the source of goods to wbich it bas for 
so many years since been applied. When the orator first began to 
use it, it might bave indicated that the goods were Sellers Bros., and 
might not, but now it would not indicate to any one in the trade 
that the goods were Sellers Bros., nor would the fact of their former 
use of it now confuse its signification. It is not applied to the kind 
wbich Beschke patented, — to indicate that kind of goods, — and does 
not appear to be a name wbich any class of goods bas acquired, and 
does not appear to be the trade name of the plaintiff's goods. Still, 
if tbe plaintiiï adopted the name on account of value wbich it bad 
acquired from its use by Sellers Bros., be would not appear to bave 
any just right to it now wbich a court of equity ought to proteot. 
But Sellers Bros, terminated their contract with the patentée appar- 
ently on account of its unprofitablenesg. The plaintiff did not take 
up that manufacture, but commenced making a différent kind, and 
there is not enough in the case to show tha"t he appropriated the 
name wrongfully when he took it. 

The plaintiff bas bad two decrees in the courts of Pennsylvania 
establisbing bis rigbt to tbis name as a trade-mark, as against 
others, for his packing; and thèse cases were instituted at Phila- 
delpbia, where the use of the name by Sellers Bros, was principally 
bad, and where that défense could bave been made if available. 

On the whole case as it now stands, the orator appears to be eu» 
titled to the injunction asked. Motion grauted. 



KiNO ». City op CiiHVEiiAND. 
(OireuU Court, N. D. Ohto, B. D. October Term, 1885.) 

MXINICIPAL CORPORATrONS— LlABIIilTY FOR OBSTRUCTION IN StrbBT— FAIIiimB TO 

Warn of Danoerotts Obstructions by Lights. 

Where a person, while driving along a street at night, was injured by being 
thrown from a carriage wMch came in coatact with rubbish obstructing tbe 
Street, of which he was not properly warned by lights, the city was held lia- 
ble for damages.* 

^Aa to the liability of municipal corporations for ini'uries caused by obstructions on 
the highways, see Town of Rushville v. Adams, (Ind.^ 8 N. E. Kep. 292, and note; 
Gallagher v. City of St. Paul, 28 Fed. Rep. 305; Grant v. City of Stillwater, (Minn.) 28 
N. W. Eep. 660. 

As to the presumption of notice to the municipal authorities, see City of Plattsmoutb 
V. Mitcbell, (Neb.) 29 N. W. Kep. 593. 



8B6 S'ËDSBAL BEFOBXBB. 

At Law. 

E. K. Wilcox and 22. Bacon, for plaîntiff, 

W. E. Sherwood and W. Robinson, for défendant. 

Welkeb, J., (char ging jury.) The plaintiff in his pétition êetsont, 
as his cause of action against the défendant, that on the twtlfth day 
of Novenaber, 1879, it wrongfully placed divers large quantities of 
dirt, sand, rubbish, stones, boxes, and other materials for building 
purposes, in and across Bank street, in said city, at or near a certain 
building on east side of said street, and negligently and wrongfully 
suffered and permitted said dirt, sand, rubbish, stones, boxes, and 
other materials to extend across and occupy more of said street than 
was reasonable and necessary, to-wit, more than one-half of the width 
of said street, and to remain and continue therein, on the said twelfth 
dayof November, 1879, and during the night-time of that day; that it 
negligently and wrongfully suffered and permitted said dirt, sand, rub- 
bish, stones, boxes, and other materials to so remain and continue in 
and across said street during the night-time of gaid twelfth day of 
November, 1879, and after dark, unprotected and unguarded with a 
sufïicient number of lights, or in such a manner as to be distinctly seen 
by those who might be passing, and the same was permitted to re- 
main without any signal or light to gnard the same, or to dénote the 
same was there; that in conséquence of the earelessness, négligence, 
and improper conduct on the part of the défendant, the plaintiff, 
while lawfuUy passing along said street, in the night-time of said 
day, in a certain carriage drawn by horses, was then and there, by 
reason of said dirt, sand, rubbish, stones, boxes, and other materials 
80 allowed to be and remain in said street as aforesaid, overturned 
with great force, and violently thrown upon said street, and one of 
the plaintiff 's legs was thereby broken, and otherwise bruised and 
injured, without any fault or négligence on his part, — by reason of 
which he bas sustained damages, and asks judgment for the dam- 
ages he has sustained thereby. 

Thèse allégations are denied by the défendant; and it also says 
that the plaintiff was injured by his own négligence, and not by rea- 
son of the want of care of the défendant. 

This issue you are to détermine from the évidence in the case, un- 
der the direction of the court as to the questions of law involved 
therein, 

The suit is founded upon a charge of négligence on the part of the 
défendant. To maintainhis action, the plaintiff must establish, sub- 
stantially, the négligence charged against the city in the pétition; 
and it must also be shown in the whole évidence that the plaintiff 
did not, by his own négligence and earelessness, contribute to the in- 
jury ; and if it appear that the défendant was guilty of the négligence 
cbarged against it, yet if the plaintiff was himself guilty of such nég- 
ligence as that the injury would not hâve occurred without that care- 
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lessness and négligence on bis part, tben the plaintiff is not entitled 
to recover. 

It will be important for you, before proceeding to investigate and 
détermine the questions of fact growing out of this issue, to know 
what, in law, is understood to be "négligence" for which an action 
may be maintained against a party guilty of such négligence. "Nég- 
ligence" is a failure to do what a reasonably prudent person would 
ordinarily do under the circumstances of the situation, or in doing 
what such a person, under existing circumstances, would not do. 
"Carelessness" and "négligence" are relative terms. What migbtbe 
"négligence" under some circumstances, or at some time or place, 
may not be so under other circumstances, or at another titne and 
place. Eeasonable and proper care must bave référence to surround- 
ing circumstances, They may often demand a higher or lower de- 
gree of care and diligence of a party called upon to act. Négligence 
is a question of law and of facfc. The duty of a party is a question 
of law, and what was done by a party is a question of fact. The 
court settles the former, and it is your province to settle the latter. 

It is, then, important to understand the rights and duties of the 
plaintiff as well as the défendant. 

The plaintiff had the right to the use of the street, in going from 
the hôtel to the dépôt, unobstructed and free from danger, but sub- 
ject to such incidental, temporary, or partial obstructions as are nec- 
essarily occasioned in the building or repair of houses fronting upon 
the street over which he passed. But in using the street he must 
exercise reasonable and ordinary care to avoid obstructions, if an}' 
be found therein. In the night-time he had the right to suppose, in 
the absence of signais of danger, that the street was not dangerously 
obstrueted, or dangerous to pass over. But in passing over it he 
must exercise ordinary care and prudence to avoid any dangerous ob- 
structions, both in the observation of obstructions, their looaiity and 
character, and the speed used in passing along the streets. If any 
obstructions attracted his attention, he should be more careful to 
avoid any others that might be in the street, and near the same ; or, 
if he knew there were building materials located in the street in front 
of the new building, in driving along he must exercise reasonable care 
to avoid running upon any such obstructions. 

The city had a right to aUow Eosenfeld to use a reasonable part 
of the street for the purpose of depositing therein building materials 
with which to erect his building, and the same could rightfuliy be 
used by Mr. Kostering, the builder or contractor, for that purpose. 
It had the right to preseribe terms and conditions that would be rea- 
sonably proper to secure the safety of persons passing along the street ; 
and, among others, to require such owners or contractors, in the night- 
time, to place signal lights at or near obstructions, sufi&cient to warn 
those passing of danger in so passing. Without any permit to do 
Bo, owners of lots abutting directly on streets in a city like Cleveland 
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have a right to the use of a reasonable or necessary part of the streei 
on which to deposit building materials in the érection of their build- 
ings, and the city could not prevent them from such reasonable use; 
but they must comply with reasonable requirements made by the oity 
tô provide for the safety of persons using the streets. 

Having allowed Mr. Eosenfeld and the contracter, by permits 
granted in the usual way, to use one-half of the street on which to de- 
posit necessary building materials, with the provision therein as to 
proper signais, as stated, and such building materials being in the 
street at the time the plaintiff allèges he received the injury of which 
he complains, the question arises, what was the duty of the city in see- 
ing that proper guards and proper lights were placed at or near the 
materials so deposited ? 

The principal négligence complained of by the plaintiff is that, be- 
ing in the night-time, no lights were placed at or near the materials 
sufificient to warn him of danger as he passed along the street. Hav- 
ing provided in the permits to Eosenfeld, and Kostering, the contracter, 
that in the night-time sufBcient lights should be placed by them at or 
near materials placed and remaining in the street to warn persons 
passing along of dangerous obstructions, the city had a right to suppose 
Buch lights were so placed in the night-time. While it was the gên- 
erai duty of the city to keep its streets in safe condition for the use of 
persons passing overthe same. and liable for injuries caused by its 
neglect or omission to keep them in repair and reasonably safe, yet 
in such a case, the basis of the action being négligence, it is not liable 
for an injury resulting from such négligence unless it had notice or 
knowledge of the defect that caused the injury before it was sustained; 
or, in the absence of express or direct notice, such notice or knowl- 
edge may be inferred from facts and circumstances showing that such 
want of proper lights to dénote dangerous obstructions existed for a 
sufficient period of time, and in such a public and notorious manner, 
as that the ofiBcers representing the city, or those employed by the 
city for the purpose of removing obstructions in the city, in the exer- 
cise of ordinary care and diligence, ought to have known of such want 
of proper guards in the night-time. 

The city is not an insurer of the absolute safety of persons pass- 
ing along its streets in the night-time. It is only required to exercise 
ordinary care for su-sh safety; and, in judging of what would be or- 
dinary care, you are to take into account the great number of streets, 
and their mileage, contained in the city. If the city, or the officers or 
employers representing it, had such notice or knowledge, direct or 
implied, as I have stated, then it was its duty to see that proper 
lights in the night-time were placed at or near the obstructions, such 
as would be sufficient to warn persons of reasonable and ordinary 
prudence of the présence of such obstructions; and, failing to do so, 
it would be liable for injuries resulting from such failure. 

It will be important, then, for you to ascertain the character of 
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the obstructions, and what lights were placed at or near tliem, or 
■what other lights in the street were near them, the time the plaintiff 
received the injury of which he complains. 

Was there a reasonable or proper light or lights placed at or near 
the obstructions? The plaintiff says there was no light there, and 
the défendant claims a suitable and proper light was placed and was 
there at the time of the injury. The plaintiff must establish his al- 
légation by a fair prépondérance of proof. This being a question of 
fact, you must détermine it from a careful considération of ail the 
évidence. Then, if you find that no proper lights wére then at the 
obstructions, you must ascertain whetber the défendant had notice 
or knowledge of such failure of lights, or ought to hâve known of 
such failure, as I hâve before stated to you. If you find no such 
notice or knowledge of the défendant is established by the évidence, 
the plaintiff is not entifcled to recover in this action. 

Bearing upon the question of the care, or want of care, of the plain- 
tiff in passing along the street, it will be important for you to ascer- 
tain the kind of a night it was, — dark or otherwise ; the character of 
the lights, if any, surrounding or adjacent to the place at which the in- 
jury was sustained ; and if, under the évidence, the plaintiff is shown to 
bave contributed to, or oecasioned the injury by, his own carelessness, 
he is not entitled to recover. Or if you find that the injury was oe- 
casioned Bolely by the carelessness of the driver, EUwood, the défend- 
ant cannot be held liable for the injury thus produced. If the driv- 
er's négligence only contributed to the injury, his négligence cannot 
be attributed to the plaintiff, and must not be regarded as his négli- 
gence, 80 as to defeat his action, where the négligence of the défend- 
ant directly contributed to the injury. 

In settling questions of fact, where there is conflict of évidence, it 
is your duty to reconcile such conflict if you can, and, from ail the 
évidence, ascertain the truth. One of the most difficult duties of 
courts and juries is to détermine and find the truth in such conflict 
of testimony. The law bas wisely laid down certain tests of credi- 
bility to be applied to witnesses to aid in finding the truth of their 
testimony. Among them are thèse : The manner of the witness on 
the stand, — you bave the witness before you, and can see the man- 
ner in which he gives his testimony; the intelligence of the witness, 
or his knowledge of the subject-matter about which he swears, and 
the means of knowledge; the care and attention which the witness 
may bave given to the occurrence about which he may testify ; to the 
interest of the witness in the subject-matter about which he swears, 
pr his interest in the resuit of the suit, or his feelings in regard to 
the parties ; the probability of the statement of the witness, — would 
such things occur in the ordinary transactions of life ? Where the 
statement is improbable, it would require corroboration to believe the 
statement. Is the witness corroborated or contradicted by other wit- 
nesses ? Has the witness told other stories to other parties, or sworn 
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differently on otlier trials, about the same subject-matter ? Is the wit- 
ness of good cbaracter, or is he impeached? — ail witnessea are pre- 
sumed to hâve good character for truth unless so impeached. Now, 
apply thèse tests to the évidence in this case, and, as it is your duty, 
find the truth from the évidence. 

If you find the défendant not guilty of the négligence charged,you 
will return a verdict for the défendant. If you find for the plaintiff, 
you will assess such reasonable amount of damages as, in your opin- 
ion, he is entitled to recover. The amount of damages is entirely 
within your control, 

The ïaw lays down several éléments that may be taken into account 
in such assessment, — such as the loss of time ocoasioned by the in- 
jury, the bodily and mental suffering, expense of doctor's bills, and 
nursing, diminished capacity to attend to business, and permanent 
disability occasioned by the injury, if such be made to appear. 

Now, take thia case, and, under thèse gênerai directions, examine 
ail of the évidence, and make such a finding as will satisfy you of 
having done right and justice between the plaintiff and the city. 

Verdict for the plaintiff. 



In re Application for Appointment of Supervisors of Election for 
the Town of East St. Louis.* 

{Circuit Oourt, N. B. lllinms. October 15, 1886.) 

1. Elections — Consthuction of Fedehal Statute. 

Word "parish" In Rev. St. U. S. § 3011, governing the appointment of su- 
pervisors of élections by a circuit court, is synonymous witli word "county. " 
3. Same — Appointment op Supbkvisoks. 

Pétition under Rev. St. U. S. §§ 3011, 2013, for opening a circuit court for the 
appointment of supervisors of élections for part of a county or pariah, will 
be refused. 

Pétition for Appointment of Supervisors of Election. 
Frank B. Bowman, for petitioners. 

Geesham, J. The petitioners, more than 10 in number, represent 
in their pétition that they are citizens of the town of East St. Louis, 
in the county of St. Clair, and state of Illinois; that at the gênerai 
élection to be held November 2, 1886, in that town and county, a 
représentative in congress is to be voted for; that they désire to bave 
the élection, as well as the registration of the voters of the town of 
East St. Louis, guarded and scrutinized as provided for in title 26 

'Edited by Russell H. Curtis, Esq., of the Chicago bar. 
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of the Eevised Statutes of the United States ; and that the town of 
East St. Louis is divided into nine élection districts or voting pre- 
cincts. The prayer is that the circuit court of the United States, 
within the proper district, be opened in accordance with the provisions 
of the statute, and that supervisors of the élection be appointed for 
each of the nine voting precincts. 

Section 2011 of the Eevised Statutes provides that, whenever two 
citizens of a cityor town havingmore than 20,000 inhabitants, or 10 
citizens of a county or parish without référence to the number of in- 
habitants, may make known in writing to the judge of the circuit 
court of the United States for the circuit vyherein such city or town, 
county or parish, is situated, their désire to hâve the registration of 
Toters of an élection for a delegate in congress, or the élection of such 
représentative, guarded and scrutinized, the judge shall open the cir- 
cuit court at Bome convenient point in the circuit for the appointaient 
of supervisors. 

It will be observed that the pétition is for the appointment of 
supervisors, not in and for the city or town — the municipality — of 
East St. Louis, or for the county of St. Clair, in which the munici- 
pality is situated, but for the town of East St. Louis, which is one of 
the civil subdivisions of the county of St. Clair. East St. Louis has 
less than 20,000 inhabitants, and it is not claimed that this pétition 
is sufHcient to authorize the circuit judge to open the circuit court 
for the appointment of supervisors for that municipality as a city or 
town within the meaning of the first clause of the section, but it is 
claimed that the word "parish," as it appears in the phrase, "in any 
county or parish," is used synonymously with the word "town" or 
"township," — the désignation of a civil subdivision of a county ; and 
that, therefore, the court may be opened, upon the application of the 
proper number of citizens, for the appointment of supervisors for a 
single civil township or voting precinct in the county. 

I do not think this construction is warranted. Congress provided 
that the circuit court might be opened for the appointment — First, in 
cities or towns — municipalities — containing more than 20,000 in- 
habitants on the application of two citizens of the city or town; and, 
secondly, for counties or parishes, without référence to the number of 
inhabitants therein, on the application of 10 citizens of the county or 
parish. The word "parish" as used in the act is synonymous with 
the word "county;" it being used" no doubt because in Louisiana, for 
instance, parishes correspond to counties in other states. 

When the counsel who appeared for the petitioners was informed 
that the pétition was, perhaps, sufficient to authorize the opening of 
the circuit court for the appointment of supervisors in the various 
precincts of the county of St. Clair, the counsel said that was not the 
désire of the petitioners ; and he insisted for them that the court, when 
opened on this pétition, should be limited in its jurisdiction to the 
appointment of supervisors in the nine voting precincts of the town 
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of East St. Louis. An order that the circuit court be opeued for the 
appointaient of supervisors for the entire county was not asked for 
or desired. 

Section 2012 provides what shall be done after the circuit court 
bas been opeued upon a proper pétition. Supervisors are to be ap- 
pointed for each voting precinct in the city or town mentioned in the 
pétition, "or for such élection district or voting precinct in the oon- 
gressional district aa may hâve applied in the manner hereinbefore 
prescribed." I do not think it can be fairly said, construing both 
sections together, that congress intended the circuit court should 
be opened solely for the purpose of appointing supervisors for a single 
élection precinct or district in a county. When the court is opened 
upon a pétition signed by the proper number of citizens of a county 
or parish, it is authorized to appoint supervisors for any or ail the 
voting precincts in the county or parish. 

For thèse reasons I décline to open the circuit court for the pur- 
pose prayed for. 



HuNTBB ». International Et. Imp. Co. 

{Circuit Court, S, J). New York. October 18, 1886,) 

CosTS— Déposition de Benb Esse— Attendancb op Déponents. 

If a party takes the dépositions of witnesses living at such a distance that 
he cannot compel their attendance, he is to be allowed therefor in the taxa- 
tion of costs, notwithstanding the attendance of the witnesses at the trial is 
procured by the other side, and the use of the dépositions thereby prevented. 

Appeal from Taxation of Costs. 

Ewing é Southard, for plaintiffs. 

Dillon é Swayne and David Keane, for défendants. 

Brown, J. As the witnesses lived over 100 miles from the place 
of trial, the dépositions were a necessary préparation for the trial on 
the part of the plaintiff. Had he waived the use of the dépositions 
by his own action, or by procuring the attendance of the witnesses, 
he could not tax for the dépositions and for the subpœnas and at- 
tendance. But the défendant, it appears, procured the attendance 
of the witnesses; and the dépositions being de bene esse only, that 
18, to be used conditionally upon their non-attendance, the plaintiff 
was not legally entitled to read the dépositions when the défendant 
çroduced the witnesses for examination. Section 865 provides, in 
gênerai, that the dépositions in such cases are not to be used; and 
such is the gênerai rule in regard to dépositions taken de bene esse. 
Patapsco V. Southgate, 5 Pet. 604, 617; Pettibone v. Derringer, 4 
Wash. C. G. 215, 219; Stein v. Bowman, 13 Pet. 209; The Thomas 
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é Henry v. U. S., 1 Brock. 367; Barron y. People, 1 N. Y. 386; Guy on 
V. Lewis, 7 Wend. 26. 

There was in this case no waiver of the dépositions by the party 
who had taken them, and a voluntary substitution therefor of the 
oral examination on the trial. This apparently distinguishes the 
présent case from that of Hathaway v. Roach, 2 Wood. & M. 63. 

As the plaintiff could not compel the attendance of the witnesses, 
and did not procure them, and was compelled to be at the necessary 
expense of the dépositions in order to prépare for trial pursuant to 
the statute, his right, as the prevailing party, to tax this expense, 
cannot be justly taken away by the defendant's having produced the 
witnesses for examination at the trial. That taxation is therefore 
affirmed. 



Fagan v. CuijLEN. 
{Circuit Court, E. D. MieUgan. October 18, 188«.) 

ClBBK of COUBT— PeRCBNTAGB on MoNEY OolLECTBD BT MABSH«i,. 

The clerk of the United States circuit court is entitled to a commisaîon of 
1 per cent, upon moneys coUected by the marshal upon exécutions. 

This was an informai appeal from the taxation of costs. In deliv- 
ering the exécution to the marshal, the clerk minuted on the back, 
in addition to the amonnt of the judgment, interest, and costs, a 
charge of $18.15 for clerk's commission on the amount of the judg- 
ment. Défendant paid the amount of the exécution to the marshal, 
and requested the opinion of the court as to whetiier the clerk was 
entitled to a commission. The matter was submitted without argu- 
ment. 

Beown, J. By Eev. St. § 828, the clerk îs entitled, "for receiving, 
keeping, and paying out money, in pursuance of any statute or order 
of the court, one per centum on the amount so received, kept, and 
paid." It is clear that, although a fund may be subject to a de- 
cree of the court, yet the clerk is not entitled to his commission 
thereon unless the money be actually paid into court, or passes un- 
der his control. This was said of a fund in the hands of an admin- 
istrator which had been the subject of litigation. There had been 
no order that the fund should be paid into court; and, although it 
was subject to decree and within judicial control, it was not con- 
sidered as money deposited in court, or moneys received, kept, and 
to be paid out by the clerk, and it was held that he was not entitled 
to a commission. Ex parte Plitt, 2 Wall. Jr. 453. So of money 
in the hands of an assignée in bankruptcy, which the law providea 
the assignée shall deposit in his own name as assignée, and which 
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is paid out upon the cbecks of himself and the register. Leeeh v. 
Kay, 4 Fed. Eep. 72. 

By the practice in New York, and in most of the states, the sheriff 
may bring the proceeds of an exécution into court, or pay the same 
directly over to the plaintiff or his attorney; the usual course being 
to pay it to the plaintiff, or the party owning the judgment, or to the 
attorney who issued the exécution, (Crock. Sher. § 419;) but the 
practice in the fédéral courts is regulated by Eev. St. §§ 995, 996, 
and "we think thèse sections are décisive in favor of allowing the 
clerk's commission in this case. By section 995 "ail moneys paid 
into any court of the United States, or received by the offieers thereof, 
in any case pending or adjudicated in such court, shall be forthwith 
deposited with the treasurer or assistant treasurer, or a designated 
depository of the United States, in the name and to the crédit of 
such court. * * *" By section 996 "no money deposited as 
aforesaid shall be withdrawn except by order of the judge or judges 
of said courts respectively, in term or in vacation, to be signed by 
said judge or judges, and to be entered and certified of record by the 
clerk ; and every such order shall state the cause in or on account 
of which it is drawn." Moneys received by the marshal should, 
under thèse sections, either be immediately deposited by bim, or 
paid to the clerk, and by him deposited. In either case it can be 
withdrawn only upon the order of the judge entered of record by the 
clerk; and upon such moneys the clerk is clearly entitled to his 
commission. The practice in this district is for the judge to sign, 
and the clerk to certify, the check. 

Whether the payment of this commission might be avoided by the 
défendant in the exécution paying the money directly to the plaintiff 
or his attorney it is unnecessary to décide. In the Case of Goodrich, 
4 Dill. 230, Judge Dillon thought that the clerk was not entitled to 
a commission on moneys which, though ordered to be, were not in 
faet, paid to him under writs of mandamus, but were paid to the 
plaintiff in the writ. So, in Upton v. Triblecock, 4 Dill. 232, note, 
Mr. Justice Miller thought that the défendants, notwithstanding a 
stipulation to pay to the clerk, were at liberty to pay to the plaintiff 
or his attorney, and take their receipt therefor, and that in event of 
such payment the clerk would not be entitled to a commission. In 
Leech v. Kay, 4 Fed. Eep. 72, Judge Hammond indicated that he 
would not sanction a combination between the parties to make the 
payment so as to defeat the clerk's commission, and in this conflict 
of authority we do not feel at liberty to express an opinion. We 
iake it there is no doubt that the plaintiff is entitled to receive the 
whole of his judgment and costs, and that this commission must be 
paid by the défendants. In re Goodrich, supra; Upton v. Triblecock, 
supra; Kitchen v. Woodjin, 1 Hughes, 340, 342; Blake v. Hawkins, 
19 Fed. Eep. 204. 

The taxation of the clerk is sustained. 
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United States ». Kelley's Adm'rs.* 
{drcuit Court, B. D. Pennsyhania. October 16, 1886.) 

Intbknai/ Revenue — Legact and Succession Taxes— Act op Congebss of 
JUNB 30, 1864. 

The act of congress of June 30, 1864, under which the tax in this case was 
claimed, provided that sucli tax or duty shall be due and payable whenever 
the party on whose "distributive share" of an estate the tax is chargea 
"shall be entitled to the possession or enjoyment thereof . " The testator died 
in 1866. The administrator's account was settled in 1873, when the distribu- 
tees' shares were ascertained and adjudged to be paid to them. The law 
imposing the tax claimed was repealed in 1870. Held, that, as the tax could 
not be demanded before the repeal of the act of congress imposing it, no 
right to the tax ever accrued to the United States. 

Writ of Error to the District Court. See 27 Fed. Rep. 542. 
This was an action brought by the Uuited States to recover legaoy 
taxes imposed by the act of congress of June 30, 1864. 
John K. Valentine, Dist. Atty., for the United States; 
Samuel Gustine Thompson, for défendants in error. 

McKbnnan, J. By the act of congress under which the tax in this 
«ase is claimed, it is provided that such tax or duty shall be due and 
payable whenever the party on whose "distributive share" of an estate 
the tax is charged "shall be entitled to the possession or enjoyment 
ihereof." And hence it has been decided in Mason v. Sargent, 104 
U. S. 693, that "the right does not accrue until the duty can be de- 
manded ; that is, when it is made payable." In Pennsylvania, al- 
though the h airs of a décèdent are entitled to an ultimate share of 
his Personal property, yet the légal title to ail such property is vested 
in his administrator until an account of the administration is settled, 
and the balance shown by it is paid over to the hoirs. Hence the 
heirs hâve only an interest in the estate of the décèdent which is lot 
eo nomine, and does not become a distributive share until the fund 
for division among the heirs is ascertained by a settlement of the ad- 
ministration account, and a decree is rendered by the court for its 
■divisible payment to the heirs, — not until then is a distributive char- 
acter impressed upon the fund, and are their distributive shares re- 
■coverable by the heirs. 

In the présent case, Philip P. Kelly, of whom the défendants were 
administrators, died in November, 1866. His estate was in course 
of administration until January, 1873, when an account was settled, 
and the amount distributable among the heirs was ascertained and 
adjudged to be paid to them. Then, and not before, they were en- 
titled to their proportion of their distributive shares. and then only 
was the tax upon them deemed payable by the terms of the act. But 
as the law imposing it was repealed before this, to-wit, in 1870, the 

'Eeported by C. B. Taylor, Esq., of the Philadelphia bar. 
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right to tbe tax dîd not accrue, because the tax could not be demanded 
before the repeal of the act. Mason v. Sargent, supra. 

It foUows, therefore, that the judgment of the court below was 
right, and it is accordingly afiSrmed. 



United States v. Tbuok's Adm'x.* 

(Circuit Court, E, D. Pennsyhania. October 16, 1888.) 

Imtebnai, Revenue — Lbgact and Succession Taxes — Act op CoxaRESS of 
JuNB 30. 1864. 

A common-law action cannot be maintained to enforce the payment of 
legacy and succession taxes imjjosed by the act of congress of June 30, 1864 
That act provides a remedy which the United States must pursue whero the 
tax bas not been paid. 

Wrît Of Error to tbe District Court. See 27 Fed. Eep. 641. 
This was an action brought by the United States to recover legacy 
taxes imposed by the act of congress of June 30, 18^4. 
John K. Valentine, Dist. Atty., for the United States. 
Bernard Gilpin, for défendant in error. 

McKbnnan, J. The long delay which bas attended the assertion 
of the claim set up in this case, and the apparent injustice of sub- 
jecting a trustée to personal liability for it, who bas long since paid 
out the trust fund in her hands, under a judicial decree, ought to 
protect her from such liability, unless the right of the government to 
recover is entirely clear. 

The only question which it is necessary to consider is the primary 
one, can the United States, in view of the provisions of the act of 
congress imposing the tax claimed, maintain an action at common 
law to recover it from the défendant? It was decided by the court 
below that it could not. It is a rule ot the common law, that where 
a statute créâtes a right, and provides a particular remedy for its en- 
forcement, the remedy is generally exclusive of ail common-law rem- 
édies. But it bas been held that this rule is not applicable to the 
United States, unless it is expressly made so by the statute under 
which the claim is made. Savings Bank v. TJ. S,, 19 Wall. 237. 
By the act of 1862, and its suppléments and substitutes a tax was 
imposed upon successions. This tax was made a lien or charge upon 
the property bequeathed or to be distributed, and it was made the 
dnty of the executor, administrator, or trustée to pay it ; and, in case 
of bis refusai or negleot to pay it, it is provided that "proceedings 
shall be oommenced before any court of the United States, in the 

'Keported by C. B. Taylor, Esq., of the l'hiladelphiabar. 
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name of the Unîted States, against such person or persons as may 
hâve the actual or constructive custody or possession of such personai 
estate or property, or any part thereof ; and shall subject such prop- 
erty or personai estate, or any portion of the same, to be sold upon 
the judgment or decree of such court," 

The language of the act is imperative that this remedy shall be pur- 
sued if payaient of the tax is not made, and that it shall be in the 
name of the United States. This could not be expressed in clearer or 
more explicit language. If it is plain, then, that congress intended 
that the proceedings prescribed by the statute should be the remedy 
pursued by the United States when the tax was not paid, then the 
common-law rule above stated applies, and a common-law action can- 
not be maintained. This is décisive of the case against the United 
States, and the judgment of the district court is affirmed. 



United States ». Rbnnbcke and another. 

{District Court, W. D. South Oarolina. 1886.) 

1. Iktbrnal Revenue— ViOLATioBf of Laws— Retail Liquor Dealer. 

One is eneaged in the business of a retail liquor dealer, within themeaning 
of Rev. 8t. U. S. § 8343, if he bas liquor on hand to be sold to any one who 
applies for it. 
3. Same— Single Act. 

Evidence of a single act of selling may be suiHcient for conviction. The 
absence of a bar and other appliances should not weigh much in défense. 
3. Same- Cabrting on Retail Liquor Business. 

Supplying a friend as a matter of accommodation merely, from liquor on 
hand for private use, is not carrying on the business, although money is re- 
ceived for it. 

Indictment for Carrying on Eetail Liquor Business without Licènse. 
Mr. Foumans, Dist. Atty., for the United States. 
Mr. Cooke, for défendants. 

SiMONTON, J., {char ging jury.) The défendants areîndicted for the 
violation of section 3242 of the Revised Statutes, in that they carfied 
on the business of retail liquor dealers without having paid thé spécial 
tax. The question you nàust answer by your verdict is, didthey 
carry on the business of retail liquor dealers? The sale of liquor on 
more than one occasion bas been testified to by several withèèses. 
In answering this question regard must be had to the cirçunistaijces 
attendingthe sale. If the sale was under such circumstances as in- 
dicated that the défendants had the liquor on hand to be sold >to any 
one who applied for it, then they may be said to bave been engaged 
in the business, although but one act of selling bas been proved. Où 
the other hand, if they permitted a neighbor or friend to haviB a^part 
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of the supply of whisky which they had on hand for their own use, 
and did this in a spirit of accommodation, they could not be said 
to be engaged in the business, even if they received money for this 
accommodation. U. S. v. Jackson, 1 Hughes, 532. In answering 
this question, you need not be influenced by the fact that no proof 
bas been given that the défendants had no bar-room, nor the usual 
appliances of retail liquor dealers, although stress was laid upon this 
in the case in Hughes. 

The cases which you hâve heard during this term show that the 
favorite mode of violating this law is by going about the country with 
a wagon, and by selling whisky out of a tin cup or by the bottle. 
Perhaps the best explanation of the term "being engaged in the bus- 
iness" is this : When a person has procured spirituous liquor with 
the intent to sell it out again in small quantities to any one who may 
apply for it, or, having it on hand, détermines to sell it out to any 
one who may apply for it, he must pay tbe spécial tax. If he does 
not, his attempt to carry out bis intent is a violation of the làw, for 
he is engaged in the business of retail liquor dealer without having 
paid the spécial tax. 



United States v. Gaston. 
{Dwtnct Court, N. B. Ohio. June Term, 1886.) 

Intbrnal Kbvbnue Laws— Sblling Liquor and Tobacco without a Liobnsb 
— Indictmbnt — MisjoiNDEK — Ret. St. u. s. § 1024. 

Section 1084, Rev. St. U. S., providing that when "there are several charges 
against any person for two or more acts or transactions of the same class of 
crimes or offenses, which may be proi)erly joined, instead of having several 
indictments, the whole may be joined in one indictment, in separate counts, " 
does not alter the common-law rule that the accuaed shall not be tried at the 
same time for différent offenses; and an indictment charging the accused, in 
one count, with carrying on the business of a retail lictuor dealer without hav- 
ing paid the spécial tax, and, in another.with dealing in manufactured tobacco 
without payment of the spécial tax, wiU be quashed. 

Indictment. 

R. S. Skields, Dist. Atty., for the United States. 

Harvey Scrihner and L. B. Peasly, for the défendant. 

The indictment charges four separate offenses : (1) That the défendant 
carried on the business of retailing liquor without posting in his place the 
stamp denoting the payment of the spécial tax required by law; (2) that he 
carried on the said business without having paid the spécial tax required 
by law ; (3) that he carried on the business of dealing in manufactured tobacco 
without posting in the place the stamp denoting the payment of the spécial 
tax required by law ; (4) that he carried on the said business without having 
paid the spécial tax required by law. 

The flrst and third offenses are charged under section 8239, Kev. St. U. 
S., and are misdemeanors punishable by fine. Tbe second offense is charged 
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under section 3242, Eev. St. U. S., as amended by Supplément, 132, § 16, and 
is a felony puuisliable by fine and imprisoninent. The fourth offense is 
charged under section 3242, Eev. St. U. S., as amended, and is punishable 
by fine. 

Rev. St. U. S. § 1024, does not change the common law; and where two 
crimes charged are subject to difEerent punishments, although they are con- 
nected and committed in pursuance of the same objeet, they cannot be joined 
in the same indictment, and an indietment charging thèse offenses in sep- 
arate counts is bad for misjoinder. U. 8, v. Scott, 4 Biss. 29; Wliart. 
Crim. Law, § 205; People v. Lisoomb, 60 N. Y. 560; Yowng v. Rex, 3 ïerm 
E. 98; State V. Fowler, 8 Fost. 184; State v. Lincoln, 49 N. H. 465; 1 Bish. 
Crim. Proc. 205-213; State v. PorUr, 26 Mo. 201; Hampton v. State, 8 
Humph. 69; McGregg v. State, 4 Blackf. 101; Baker v. State, 4 Pilie, 56; 
Kane v. People, 8 Wend. 203; U. S. v. Pirates, 5Wheat. 201; State v. Can- 
terbury, 28 N. H. 216; State v. Flye, 26 Me. 312; State v. Marvin, 35 N. H. 
26; Whart. Crim. Law, 204-207; 1 Archb. Crim. PI. 95; Rex v. Tnieman, 
8 Prid. & C. 127; Reg. v. Berry, 4 Falc. & F. 389; Reg. v. Burch, Id. 407; 
In re Murphy, 8 Car. & P. 297; Rex v. Britton, 1 Moody & E. 297; O'Con- 
nelVs Case, 11 Claric & F. 374; King v. Roberts, Carth. 226; King v. Clen- 
don, 2 Ld. Eaym. 1572; S. C. 2 Strange, 870; McArthur v. Jamieson, 2 Sess. 
Cas. 24; Rex v. BenfleM'^ Burr. 980; Toung v. King, 3 Term E. 105. 

Wblkbb, J. This indictment contains, in separate counts, two dis- 
tinct offenses, the penalty in each offense being différent from the 
other. As a retail liquor dealer he must be imprisoned as a part of 
the penalty, and as a dealer in manufactured tobacco he may be im- 
prisoned, and the minimum fine is différent. Thèse offenses are, be- 
eides, separate and distinct transactions, and not of the same class 
of crimes or offenses that may be joined under section 1024 of the 
Bevised Statutes. 

ïhe motion is therefore sustained. 
' v.28p.no.l6— 54 



850 



FEDERAL REPOETEK, 



EOYBB V. SCHULTZ BbLTING Co.* 

{Oireuît Court, B. D. Missouri. October 4, 1886.) 

1. Patents for Inventions— Infringement of Combination Claim. 

A patent for a combination is net infringed by the use of less than the en- 
tire number of éléments claimeS. 
3. Same— Extent op Claim. 

Where a part of a machine covered by a combination patent is described 
in a claim as having a certain motion, that motion, as distinguished from the 
means of producing it, is not covered by the claim. 

3. SAMB— lïTPBINGEMENT — EQUIVALENTS. 

Letters patent No. 77,930, on a machine for treatinghides.AêW not infringed 
by a machine diSering from the oné thereby patented in being horizontal in- 
stead of upright, using two followers instead of one, and springs instead of 
a weight, and in having a shaf t to which the hides are attached by means of 
a clamp instead of a slotted shaf t, with set-screws. 

4. Samb — Action at Law — Demurbeb to Evidence. 

Where, in the trial before a jury of a suit at law for the infringement of a 
patent, the plaintifE introduces évidence to show infringement, and closes 
that branch of his case, and the défendant demurs to the évidence, it is the 
province of the judge to décide whether or not the plaintill bas made out a 
prima fade case of infringement, and, if of the opinion that he has not, he 
should charge the jury to find for the défendant. 

At Law. 

Action for damages for the infringement of letters patent No. 77,- 
920, granted to Herman and Louis Eoyer, May, 12, 1868, for an im- 
proved machine for treating raw hides for belting, etc. The essential 
featurés of the machine described in the spécification of the plain- 
tiS's patent are (1) a vertical cylindrical cage, the bars or roUers of 
■which are rounded on the inner. face, and are attached immovably at 
both ends to rings; (2) a vertical slotted Bhaft,passing down through 
the center of the cage, arrangea so that it may be turned either way, 
and having set-screws by means of which the ends of hides may be 
secured in the slot ; (3) a grooved weight or follower, fitting the cor- 
rugations of the cage, by which it is prevented from turning, and 
pierced by the shaft, upon which it is left free to slide up and down. 
The opération of the machine is as foUows: The end of the hide is 
secured in the slot of the central shaft, which is then revolved, wind- 
ing the hide tightly thereon. The rotation is then reversed, and the 
hide uncoiled, doubled back, and recoiled in the other direction; 
stretching it, and roughing its surface. The weight rests upon the 
hide, and condenses it by latéral pressure as it is lengthened. 

Motion is commiinicated to the shaft by means of an arrangement 
of pulleys, shafts, and beveled wheels. 

The claims of the patent are as foUows : 

"(1) The vertical shaft, B, with a slot, B', and set screws, 6, 6, 6/ said 
shaft having a for ward and back motion, substantially as and for the purpose 
described. 

'Edited by Benj. F. Eex, Esq., of the St. Louis bar. 
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"(2) The pins or rollers, C, C, C, set in the rings, D and D', together with 
the grooved weight, I, substantially as and for the purposes described." 

Tbe defendant's machine is construeted in accordance with the spéc- 
ification of letters patent No. 177,576, granted May 16, 1876, to J. 
A. J. Shultz. In it a closed horizontal cylinder, with rounded ribs, 
arranged longitudinally inside of the case, is substituted for the plain- 
tiff's upright open cage. Instead of a slotted shaft, with set-serews, 
tbe défendant uses a shaft provided with a clamp; and, instead of a 
vertical weight or follower, uses two horizontal foUowers, pressed to- 
wards the center by means of springs arranged so that their tension 
may act automatically. 

The case was tried before a jury. After introducing évidence 
showing that tbe défendant is using a machine like the one above 
described, and évidence tending to show that the devices therein sub- 
stituted for tbose used in the plaintiSF's machine are the mecbanical 
équivalents of the latter, the plaintiff closed his case as to infringe- 
ment, and was about to proceed to the question of damages, when 
the défendant interposed a demurrer to the évidence, and requested 
the court to instruct the jury that the plaintiff had not made out a 
prima facie case of infringement, and that they must therefore find 
for the défendant. 

M. A. Wkeaton and Broadhead é Haeussler,ior plaintiff. 

Krum d Jonas, for défendant. 

Tbeat, J., (charging jury orally.) It must be borne in mind in 
ail of thèse cases that the party is not patenting a principle, or, in 
other words, a resuit to be produced, but he is patenting machin- 
ery by which that resuit can be produced. This is a combination 
patent, divided into two claims, and in the présent stage of the in- 
quiry the question is whether the défendant uses either of thèse eom- 
binations. The explanatory part or spécifications indicate the func- 
tion or ofSce to be effected by the plaintiff's spécial mechanism. The 
first is the "vertical shaft, B, with slot, B\ and set-screws, h, h, the 
shaft having a forward and backward motion, substantially as and for 
the purposes described." That forward and backward motion is no 
part of the invention, but is a mode of producing a resuit. The party 
does not claim, and evidently could not do it, the pulleye, shafts, and 
beveled wheels to make the forward and back motion, as they are 
common mechanical contrivances. 

Now, what is his invention? It is a vertical shaft, with a slot and 
set-screws, under such conditions, as explained therein, that it may 
be moved backward and forward. The ordinary doctrine in law 
concerning patents is that if a party insists on a patent for a com- 
bination of devices, (whether new or old is immaterial,) each élément 
of the combination is an esseritial élément; so that one who uses a 
combination in some respects, but omits one of the éléments that the 
patentée chooses to describe as essential, the supposed infringer does 
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not infringe. The patentée is supposed to describe clearly and fnlly 
ail the éléments which he thinks essential to produce the resuit de- 
sired. If he chooses to crowd his supposed inventions or combina- 
tions with éléments that hâve no functions whatsoever, and a party 
chooses to use a like contrivanee, omitting some of those éléments, 
he does not infringe. The reason of the rule, as explained by the 
suprême court verj' frequently, is this: that — First, a party claiming 
a patent should not incumber the combination or de vice with matters 
that are whoUy unessential, and thereby block the path of improve- 
ment or invention. If he chooses to put such in his contrivanee, he 
must abide by the resuit. 

Now, what is the essential élément of this first claim, in the light 
of the spécifications stated ? A vertical shaft, with a slot and set- 
screws, with such contrivances attached thereto that this central shaft 
may move backward and forward for the purposes stated in the 
spécification. Is there a slot, or an équivalent thereto, in the de- 
fendant's machine? If there is anything of that description, falling 
within the doctrine of mechanical équivalents, he violâtes the first 
claim. It seems he has omitted the slot altogether. Without the 
slot, as this patent is described by the plaintiff, there is nothing new 
and nothing of the slightest importance connected with it. It would 
be the commonest thought of any one, if he wished to make a ooil, 
that he must fasten the end somehow before he begins to coil. There 
is a variety of devices for that purpose, and very simple. One would 
be set-screws; but set-serews, according to the theory of the patent, 
were not adéquate. Therefore he wanted a slot as connected there- 
with, and, so far as I can discover, the défendant uses no slot at ail. 

The second claim — 

Mr. Wheaton. If your honor will pass that until the model cornes, 
we will show your honor there is a slot in the def endant's machine as 
plain as can be. 

The Court. That is what you bave been trying to do for two or 
three days. The second claim is this : "The pins or rollers, G, C, G, 
set in rings, D and D', together with a grooved weight, substantially 
as described." 

Now, the fact that the défendant uses a machine horizontally instead 
of vertically would not excuse him from the allégation of infringe- 
ment; but, first, we must know what is the def endant's claim in that 
particular. For the purpose of compression on the edges of the coil 
he has a vertical contrivanee, the lower disk being firm, and the 
weight above moving in proper grooves, and an opening for the shaft, 
80 that it may move up and down, according to the necessities of the 
pressure. We heard testimony to show that the plaintiff's contriv- 
anee requires more than the weight of the upper disk, or, as he calls 
it, the grooved weight, I. Practically it was of very little moment. 
The weight was to be varied, and the patentée bimself , on the stand 
as a witness, says, without any particular amount of weight ; because 
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Bomebody bad suggested, which is not indicated in his patent at ail, 
that the pressure might be produced by an external contrivance, ir- 
respective of such weight. Now, if somebody bas invented what 
would be improvements merely, the défendant supposed to infringe 
may be an improver, but he is none the less an infringer. Herein 
the court is reduced to the necessity of determining, first, bas this 
défendant used tbe patentee's contrivance as indicated in claim 2, or 
a mechanical équivalent therefor. It appears that the défendant, 
placing his contrivance horizontally, instead of trusting to gravity 
merely, with the weight itself on one end, used springs. Under or- 
dinary modes operating a spring may effect precisely the same resuit 
as a small vertical weight. But what does the défendant do ? He 
has a contrivance which in many particulars differs very essentially 
from the plaintiflf's mode of opération. No slot, — no vertical pres- 
sure; a coiling process (in that respect like the patentee's) by which 
a like resuit may be produced with an essential élément of the com- 
bination omitted. When I say "omitted," I mean that the fonction 
of the spring may be the same as the weight. ' But there are other 
éléments of the combination : the pins or rollers, rings, the upper end 
and the lower fixed, operating in the manner which he has described. 
Without proceeding further with regard to the matter, I hâve in- 
dicated, in a gênerai way, the views the court entertains in respect 
to the question under investigation. The only difficulty that has 
been presented to my mind in regard to the matter is with référence 
to the doctrine supposed to be laid down in 13 Wall, in the case cited, 
whether the court, instead of presenting thèse matters to the jury, 
should undertake, at this stage of the inquiry, to détermine the ques- 
tion for itself. That case in 13 Wall, is familiar to the profession, 
I suppose it is also familiar that since then there hâve been at least 
four or five décisions by the suprême court modifying that doctrine 
essentially. In other words, in the course of a trial before a jury, the 
plaintiff having closed, the court is at liberty at that stage of the case 
to instruct a verdict for the défendant; and that is exactly like this 
case, and tbe instruction will be accordingly. 
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Grat ». Halktard and others.* 

{Circuit Court, D. Rhode Island. August 16, 1886.) 

Patents for Inventions — Actions — Questions for Jury. 

Where a bill was filed for infringement oi two patents, and, iipon tiic Hiiid 
hearing, the following questions were presented: First, whether the plaintiiï 
S. or the défendant H. was the flrat inventer of the device claimed in one of 
the patents; and, second, had the invention been in public use more than two 
years bef ore application for said patent? held, that the flrat question presented 
a simple issue of fact, proper for the détermination of a jury, and that tho 
second question, which depended upon conflicting testimony, could be more 
satisfactorily determined by hearing of the witnesses in person. 

In Equity. 

Before Gbay and Colt, JJ. 

Geay, Justice. This bill in equity, for the infringement of two 
patents, bas been argued upon the printed record of pleadings and 
proofs. 

In the présent state of the law, tbere can be no doubt that the 
patent dated September 21, 1880, for an improvement in "lacing- 
hook stock," is void for want of invention. 

With regard to the patent dated June 13, 1882, for improvements 
in "machines for making lacing-hooks," the case présents questions 
requiring more considération, the chief of which may be summed up 
thus : First. Whether the plaintiff Smith or the défendant Halkyard 
was the first inventer. Second. Had the invention been in public 
use more than two years before Smith's application? Third. Are 
the first, third, and seventh claims void for want of novelty ? Fourth. 
Hâve the second and eighth claims been infringed by the défendants? 

The first question présents a simple issue of fact proper for the dé- 
termination of a jury. The supposed invention was made in the 
shop of the Union Eyelet Company, in which Smith was superin- 
tendent, and Halkyard machinist and tôol-maker. Eaeh of them 
testifies that he was the first inventer, and the real question is, which 
of them is to be believed ? The second question, also, dépends upon 
conflicting testimony, and can be more satisfactorily determined by 
a hearing of the witnesses in person. It is therefore ordered that 
thèse two questions be submitted to a jury of 12 men, to be drawn, 
summoned, and impaneled in the usual manner; and the further 
considération of the case is postponed until a verdict, satisfactory to 
the judge who présides at the trial, shall hâve been returned upon 
thèse two questions. 

Issues to a jury to be framed accordingly. 

'Edited by Charles'U. linthicuiu, Esq., of the Chicago bar. 
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The NoDDTiEBtjRN. (CuRTis, Libelant.) 
(District Court, D. Oregon. October 33. 1886.) 

1. Courts— United States District Court— Jurisdiction of Torts ois thk 
HiGH Seas. 

The district courts hâve jurisdiction of torts comtnitted on the high seas, 
without référence to the nationality of the vessel or the parties theroto. Bern- 
hard v. Oreene, 3 Sawy. 230, afflrmed. 

3. Beamen— Ikjtiry— Seaworthiness of Vessel. \ 

When the master of a British vessel knowingly allows a rope to remain in 
an insecure condition, and a seaman, in the proper discharge of his duty, falls 
to the deck therefrom, and is hurt in conséquence of such neglect, the seaman 
may maintain a suit against such vessel in ihis court for damages. 

S. SaMB— CkANE-LiNE— PURPOSE AND TJsE OP. 

The primary purpose of a crane-line is to steady the back-stay, and, in blus- 
teringweather, it is apt to chafe where it is joined to the stay or shroud; but 
it may also be and is used as a foot-rope for light work, the party doing so 
taking the précaution to keep one hand on, or arm or leg around, the stay or 
shroud, as a support in case of accident. 
■4. Same— Wages. 

When a British seaman is unable to complète the voyage from this port to 
the port of discharge in the United Kingdom, by reason of injuries sustained 
while in the service of the vessel, and is sent bjr the master to the hospital, he 
may maintain a suit in this court to recover the wages earned and unpaid at 
the time of going to the hospital. 

Ji. Damages— Personal Injtjrt. 

Estimation and allowance of dam&ges for injury to the ankle by falling 
from the crane-line on the foremast shroud and back-stay. 

In Admiralty. Suit for damages and wages. 

Edward N. Deady and Horace B. Nicholaa, for libelant. 

C. E. S. Wood, for défendant. 

Deady, J. This suit is brought by the libelant, Daniel Curtis, 
against the British bark Noddlefcurn and her master, Joseph Hogg, 
to recover $5,000 damages for an injury to his ankle, received while 
serving on the vessel as a seaman, and for a balance of $70 due him 
as wages on account of such service. 

From the pleadings and évidence I find the foUowing facts : 

On Maroh 24, 1886, the libelant duly shipped on the Noddleburii, at Liver- 
pool, for a voyage to this port, and thence to a port of dischafge in the 
United Kingdom, as an able-bodied seaman, at and for the monthly wages of 
2 pounds and 15 shillings. On April 23, about 4 p. M., in latitude about 15 
N., in the Atlantic océan, as the vessel was being put about, the libelant was 
ordered by tlie mate to go aloft and pass the maintop gallant stay-sail sheet 
over the middle stay, from tlie port to the starboard side. When the libelant 
reached the foretop he took hold of the bight of the sheet, and attempted to 
haul it; but, flnding that it would not corne, he concluded that the hooks on 
the end of the sheet were foui of the jib-halyards, and went out On the rope 
sometimes called the crane-line, betvireen the foremast back-stay and the af ter 
foremast shroud, and, holding to the shroud with one hand and taking the 
sheet in the other, attempted to shake it loose, when the seizing fastening the 
line gave way, and the libelant fell to the deck, a distance of 30 or 40 feet, 
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the weight of his body loosening his hold on the shroud, and stiuck on a 
spare anchor lying on the deck between the waist and the foremast, thiis 
spraining his right ankle, and fracturing obliquely the external malUolusi , or 
lower end of thiiflbula or outerbone of the leg. The master, with the aid oi 
some of the crew, puUed the ankle into place, but did not discover the tiacturo 
of the bone then or afterwards. He also bandaged the leg, and put it into 
splints, and then sent the man to his bunk, but did not visit him until tlie 
next day. In the meanwhile the leg swelled so that it became very painf ul, 
and the libelant removed the bandages. The master had the bandages pue 
on again without the splints, and the man remained in his room for several 
weeks, -vyith his leg more or less bandaged, and once again in splints a short 
time; the master visiting him not more than twice in that time, besides hav- 
ing him go aft occasionally, at much pain and inconvenience to the libelant. 
In the course of six or seven weeks the master had a pair of crutches made 
for the libelant, and, with his assent, set him to work cleaning the lamps 
and brass-work during the day. 

On August the 12th the vessel arrived in Astoria, where, after a delay of 
à couple of days, the master called a doctor on board to examine the libelant's 
leg, but he did nothing for it; saying that it would hâve to be reset, while 
the master insisted it was nothing but a sprain, and would get well in time 
of itself. On August the 19th the vessel arrived at Portland. By the di- 
rection of the master the libelant did duty as night vvatchman from the arri- 
vai of the vessel in the Columbia river until August 25th, when he was, at 
his own urgent request, sent to the Good Samaritan hospital, wliere he still 
remains. On his arrivai there, according to the testimony of Dr. Saylor, the 
physician in charge, his foot and leg, from the toe to the knee, were very 
much swoUen ; so much so that the condition of the ankle and the extent of 
the injury eould not then be determined. Absolute rest was then prescribed, 
and a plaster cast put on the ankle for some five or six weeks, when it was 
ascertained that the external malleolus was fractured, and had united so as 
to leave the end of the bone projecting outwards instead of downwards; thus 
leaving the ankle, or tarsus, without any outer support, so that when the libel- 
ant steps on anything but a ilat surface his foot is likely to turn under him, 
for which reason he will never be able to follow the sea again. 

The master, acting probably under the impression that the injury to the 
libelant was only a sprain of the ankle, did not pay much attention to him, 
or manifest any particular concern for his comfort or recovery. After send- 
ing him to the hospital he did not visit him, or pay him any attention, until 
he heard this suit was about to be commeneed, — September 17th, — and then 
only on that account. 

Shortly before the accident to the libelant one of the crew informed the 
mate that the seizing on this crane-line was chafed and insufticient, when the 
latter sentanother man up, with proper material, to put the line in good con- 
dition. As the man was going up the rigging to make the repair the master 
saw him, and asked the mate what he was doing there. The mate informed 
him, when the master ordered him to recall the man, and set him to work on 
the deck with sand and canvas, at the same time aceusing him, in obscène 
and fllthy terms, with trying to curry favor with the men by giving them 
"soft jobs." The man was recalled, and the line not repaired, and hence the 
injury to the libelant. The master dénies this statement in a vague and ar- 
gumentative way, but the testimony of the mate and the two men concerned 
in the transaction is clear and convincing. 

The défense made on the argument resta mainly on points of law ; 
(1) The court bas no jurisdiction in the promises ; (3) by the British 
law there is no implied warrantyof seawortbiness of the vessel, or her 
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equipment, in the contract botween the seaman and her owner; and 
(3) the crane-line was not a foot-line, and therefore the libelant waa 
guilty of négligence in going on the same as he did, and thereby con- 
tributed to the injury he sustained. 

The question of jurisdiction was not pressed by counsel, but merely 
stated and submitted. 

In Bernhard v. Creene, S Sawy. 230, this court, after a careful 
esamination of the subject, held, in the language of the syllabus, that 
(1) "the district courts of the United States, as courts of admiralty, 
hâve jurisdiction of torts committed on the high seas, vrithoat référ- 
ence to the nationality of the vessel on which they are committed, or 
that of the parties to them;" but that (2) "such jurisdiction will, in 
the discrétion of the court, be declined in suits between foreigners, 
where it appears that justice would be as well done by remitting the 
parties to their home forum ;" and (3) "where the suit is between for- 
eigners, who are subjects of différent governments, and therefore hâve 
no common home forum, the jurisdiction will not be declined." The 
opinion in this case was delivered and published over 12 years ago, 
and, while it bas attracted attention, it bas not, that I am aware of, 
been the subject of adverse criticism. ' 

In The Belgenland, 114 U. S. 366, S. 0. 6 Sup. Ct. Eep. 860, Mr. 
Justice Bradlbt, in delivering the opinion of the court, did me the 
honor to cite it with express approbation on the question of jurisdic- 
tion, where the res or parties hâve no common forum. Dntil the case 
is directly overruled, it will be regarded as authority in this court. 

The only décision in the English courts on the second point is the 
case of Couch v. Steel, 3 El. & BI. 402, (24 Eng. Law & Eq, 77.) This 
was an action at law in the queen's bench by a seaman to recover 
damages for injuries sustained in conséquence of the vessel leaving 
port in an unseaworthy condition. There was no allégation that 
the owners knew the vessel was unseaworthy. On demurrer, the 
court held that the plaintiff could not recover, as there was no im- 
plied warranty on the part of the owner that the vessel was seaworthy. 
Mr. Parsons (2 Ship. & Adm. 78) says : "This décision is clearly ré- 
pugnant to the principles of the American authorities on this subject, 
independent of statu te provisions;" citing The Cyrus, 2 Pet. Adm. 
407, 411 ; TkePolly, Id. 420. The case was decided in 1854, appar- 
ently without délibération. The question was rather a moot one than 
otherwise in the case, as the right to recover on the second count was 
sustained, on the ground that the vessel went to sea, contrary to 
statute, without a medicine chest. This ruling, in my judgment, ia 
a harsh and unjust one. It was made, not in a court of admiralty, 
but of law, and proceeds on considérations more applicable to em- 
ployment on land than at sea, if to either. The Chandos, 6 Sawy. 
649; S. G. 4 Fed. Eep. ^45. In his opinion. Lord Chief Justice 
Campbell rests his conclusion on the case of Priestley v. Fowler, 3 
Mees. & W. 1, in whieh the rule was first established that an em- 
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ployer is never responsible for an injury sustained by his servant 
or employé, in conséquence of the négligence of a fellow-servant, so. 
long as the employer exercised due diligence in the empioyment and 
rétention of the latter. But this partial rule has been so modified 
in the national courts, and those of many of the states, that "where 
a servant is authorized and required by his empioyment tofurnish or 
provide suitable material or appliances for the work in which his 
fellow-servants are engaged, whether under his spécial direction or 
otherwise, and one of them is injured by reason of his neglect or 
omission in either of thèse respects, the common masteror employer 
is responsible in either case." Gilmore v. Northern Pac. Rv. Co., 9 
Sawy. 563; S. C. 18 Fed. Eep. 869; Hough v. Railway Co.", 100 U. 
S. 213; Chicago, M. é St. P. Ry. Co. v. Ross, 112 U. S. 377; S. C. 
5 Sup. et. Eep. 184; Northern Pac. Ry. Co. v. Herbert, 116 U. S. 
647; S. C. 6 Sup. Ct. Eep. 590. And it is very doubtful if the dé- 
cision in Gouch V. Steel would now be followed in England ; espe- 
cially in the face of the British shipping act, passed in the same year, 
giving to a fourth of the crew of à vessel a right to bave a survey, and 
making unseaworthiness a sufficient excuse for désertion, or a refusai 
to join the ship after signing the articles. 1 Kay, S. & S. 575. 

But admitting, for the occasion, that this court ought to folio w the 
ruling m Couch v. Steel, in a suit by a British seaman against a 
British vessel, it is not in point. The circutastances are différent. 
In that case it did not appear tliat the owner had knowledge of the 
unseaworthiness of the vessel; but in this one there was actual 
knowledge on the part of both the master and the mate of the un- 
Bound and unseaworthy condition of the vessel in the particular of 
this rope, coupled not only with willful négligence, but wanton in- 
différence, on the part of the former. It is admitted that the master 
stands for and represents the owner while in charge of the vessel, 
and, in my judgment, the mate, when not in the immédiate présence 
of the former, does also. The Chandos, 6 Sawy. 548 ; S. (J. 4 Fed. 
Eep. 645. 

The point of contributory négligence is the one most insisted on by 
the défense. Considérable testimony was taken on the question of 
what is the purpose of the crane-line, and whether it may properly 
be used as a foot-rope. The crew of the vessel, and others who had 
been to sea as seamen and mate, testified that it was used, when 
eonvenient, as a foot-rope. Several masters of British vessels in this 
port swore that it ought not to be used as a foot-rope. The master, 
while stating that it is not primarily a foot-rope, in effect admitted 
that it might be and was so used, with care, by holding on to the 
stay or shroud with one hand, or, as he aptly put it, the man keeping 
"one hand for himself and the other for bis owner." 

The évidence and argument of the défense concerning the libelant's 
use of the crane-line assumed that he stood thereon with both feet, 
and pulled at the sheet with both hands, thus putting both his weight 
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and strength on the rope, without holding on to anything. But there 
is no évidence in support of this assumption. The only évidence on 
the subjeet is the testimony of the libelant. He says that when he 
found the lower end of the sheet was foui, and would not come up, he 
concluded that the hooks on the end of it were fast in the jib-halyard 
on the port side of the vessel. The bark was going about, and dis- 
patch was necessary, and so, for the purpose of loosing the sheet, he 
went ont on the crane-line, as nearly directly over it as he could, and, 
holding on to the shroud with one hand, shook the sheet with the 
other for the purpose of loosing the hooks, when the line gave way, 
and precipitated him to the deck. The libelant impressed me favor- 
ably. His manner was modest, and his speech moderate, and he 
spoke as one telling the truth. In addition, his story in this respect 
is intrinsically probable. Any seamen would know that, if the hooks 
were fast, pulling on the sheet, and particularly in the line from the 
side of the vessel to the foretop, was not the way to loose them; and 
that the proper method was to get directly over them, as near as pos- 
sible, and shake them loose, as an angler would his hook when caught 
on something in the bedof the stream. Substantially, this is the 
libelant's account of how he went on the crane-line, and what he did 
there. 

In The Ckandos, 6 Sawy. 547, S. G. 4 Fed. Eep. 645, speaking in 
the light of the évidence in that case, which was limited, and from 
no other knowledge or information, I said, substantially, that the 
crane-line is not primarily a foot-rope, but intended to keep the stays 
eteady ; that it is often used by seamen in going from the top tocast 
oflf the stop on the foretop-gallant halyards, but that it is considered 
an insecure footing, and one that ought not to be used without other 
support, or more than ordinary caution. On further acquaintance 
with the subjeet, and particularly from the évidence in this case, I 
am satished that this statement of the purpose and use of this rope 
in the equipment and conduct of a vessel is somewhat narrower than 
the fact, as known and practiced by seamen. 1 think the crane-line 
is very commonly used to step or walk on, and even to do light work 
on, — such as to pass a rope, — but not to stand and heave and haul 
on ; but, generally, with one hand on, or arm or leg around, the shroud 
or stay, as a security. And such was the use made of it by the libel- 
ant. Indeed, the use he made of it would not be considered négli- 
gent, even under the view taken of the matter in the case of The 
Ghandos. In that case the libelant, a heavy man, went up the fore- 
rigging, and onto the crane-line, in the night, to cast off the stop on 
the foretop-gallant halyards, and, instead of holding on to the shroud 
or stay in any manner, sat or stood on the line with ail his weight, 
while using both hands to loose the stop, when the line parted at the 
hitch near the stay, and he fell. 

It is also suggested that the libelant might, with care, hâve ob- 
served the faulty condition of the rope before going on it. But the 
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line gave way at the shroud, and the chafing of the seizing, as it rubbed 
against the outside of the shroud, would not be apparent to one com- 
ing onto the line from the opposite side thereof, as the libelant did. 

In conclusion, in my judgment, the libelant was not guilty of con- 
tributory négligence in going out on the crane-line when and as he 
did, but his fall therefrom, and the injury sustained thereby, are di- 
reetly attributable to the unsound and unseaworthy condition of this 
rope, resulting from the willful négligence and wanton indifférence 
of the master in the premises. 

It only remains to be considered what damages the libelant is en- 
titled to recover. According to the articles, he is in his thirty-first 
year. His occupation is that of a seaman, at which he oan probably 
earn $150 a year besides his living. He will not be able to do duty 
as a seaman again; but he can work at any common labor where he 
can bave a smooth, flat surface to stand or walk on. Assuming that 
his power to earn money is permanently diminished one-third by the 
injury, I will allow him |1,000 on this account, and to this add $500 
as a compensation, in some measure, for the bodily and mental suf- 
fering he sustained during the four months which elapsed between 
the date of his injury and his removal to the hospital, and the cost 
and expense of maintaining this suit for redress. 

It is admitted in the answer that the sum of $70.70 is due the 
libelant on account of wages. Although the voyage for which the 
libelant shipped does not terminate in this port, but in the United 
Kingdom, still it is practically at an end. The man is yet on crutches, 
and will be unable to do a seaman's duty when he can walk without 
them. He has been sent to the hospital by the master, at his own re- 
quest, which, under the circumstances, is équivalent to a rescission 
of the contract. It is also better for the owners that he be paid his 
wages, and allowed to leave the vessel, and thereby absolve it from 
any further responsibility on his account. To this amount of $1,- 
570.70 there probably ought to be added the sum of $500, in con- 
sidération of the neglect and indifférence with which the libelant 
was treated by the master after his injury. Instead of going forward 
every day, as he should hâve done, and looking after the man's leg, 
and doing what he could to make him comfortable, he contented bim- 
self with one or two visits, and occasional inquiries of the cook and 
steward; and was even cruel enough, on some occasions, to hâve the 
man hobble aft, without a crutch, to see him, and get a dose of 
castor oil. According to his own statement, the master did not visit 
the libelant after the accident until the next day, but whether early 
or late he does not state. But, under the circumstances, I prefer to 
err in fixing the amount of damages against the libelant rather than 
in his favor. 

The libelant is entitled to a decree for $1,570.70, and the costs 
and disbursements of the suit. 
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The Trot.i 

(Distrid Court, K D. Nm York. October 9, 1886.) 

Collision — Tug and Tow — Négligence — Rbcovbky against One ce Both 
Vbssbls. 

When a collision is caused by the négligence of two vessels, proof that tbe 
disaster could bave been prevented by one of them is not sufflcient to excul- 
pate Ûie other. Tbe entire damage may be recovered from one vessel, though 
botb be in fault, if one only is served. 

In Admiralty. 

George Clinton, for libelant. 

S. B. Porter, for claimant. 

CoxE, J. The owner of tbe canal-boat S. H, Fish brings this ac- 
tion against tbe steam-tug Troy to recover damages occasioned by 
her négligence in causing, or contributing to cause, a collision be- 
tween the canal-boat and the steam-tug Eambler. In the libel, which 
was filed July 13, 1880, both tugs were made parties, and the collis- 
ion is there attributed to their joint négligence. For some reason, 
not fuily explained, the Eambler was not served with process, and is 
now, beyond the jurisdiction of tbe court. 

On the morning of the first of November, 1879, the libelant em- 
ployed the Troy to tow his canal-boat, from a point in the Erie canal 
near Baker's dock, to the Niagara elevator, on the Buiïalo river, 
where she was to take in a cargo of wheat. The route lay through 
slip. No. 1 and the Erie basin. The channel in the basin at this 
point, owing to a sunken barge and shallow water opposite the slip, 
is about 238 feet wide. On the day in question three vessels were 
lying at the southerly corner of the slip, projecting into the basin 
some 85 feet; thus reducing the width of the channel to 153 feet. 
Two vessels of about similar dimensions were lying abreast at the 
northerly corner of the slip. The canal boat was about 97 feet 
in length, the Troy 48 feet, and the line between them 7 Feet, so 
that the distance from the stem of the tug to the stern of the canal- 
boat was 152 feet, or but a foot less than the width of the channel 
between the vessels and the sunken barge. The Eambler, a larger 
tug than the Troy, was proceeding, at the usual rate of four miles an 
hour, down the Erie basin, when the Troy, with her tow, headed 
west, and going at the rate of three miles an hour, emerged from the 
slip. The Troy proceeded on her course; and, when she was within 
a short distance of the sunken barge, the canal-boat, which then was 
moving directly across the channel, was struck by the Eambler on her 
port side, forward of amidships, and nearly opposite the forward 
hatch. The blow caused her to sink soon afterwards. 

1 Eeported by Théodore M. Btting, Esq., of the Philadelphia bar. 
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The situation can be better illustrated by a diagram than by words î 
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The collision took place between 9 and 10 o'clock, in broad day- 
light. The weather was clear, and there was but little wind. There 
is some dispute as to whether the tug Troy gave any signal while in 
the slip. Those on the Eambler and the Fish heard none. The 
claimant's positive testimony that she blew three blasts when opposite 
the Exchange elevator, near the entrance to the slip, should, how- 
ever, be accepted as true. 

It is conceded by ail that the canal-boat was helpless, and there- 
fore without fault. It may also be regarded as proved that the Eam- 
bler was guilty of négligence. The court so intimated at the argu- 
ment, and no reason is seen for changing the opinion then formed. 
That a powerful tug, unincumbered by a tow, could hâve avoided 
such a collision, is a proposition almost self-evident. But the Eam- 
bler is not now before the court, and the inquiry must therefore be 
whoUy confined to the Troy. Was she at fault? Could she hâve 
avoided the collision ? 

The theory of the claimants apparently is that they are exculpated 
when itis shownthat the Eambler could hâve prevented the accident; 
that, becanse the proper way for a tug with a tow to pass out of slip 
No. 1 is to go straight across the channel, it follows, as a necessary 
conclusion, that this course must be pursued in ail circumstances, 
and without référence to the danger confronting her. This proposi- 
tion cannot be maintained. A party who is compelled to cross a 
railroad track in order to reach bis destination, and who, without 
making the slightest effort to ascertain whether the track is clear, 
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drives bis team in front of an advancing train, and -wrecks his wagon, 
cannot escape the charge of négligence by proving that theengineer, 
by reversing his engine and applying the air-brakes, might bave 
avoided the accident. 

The channel through the basin was the regularly traveled route 
where vessels were constantly passing and repassing. Slip No. 1 
was a comparatively untraveled water-way. On the day in question, 
egress -was rendered particularly dangerous by reason of the ves- 
sels lying abreast at each side of the entrance, The sunken barge 
opposite made the channel a narrow one at ail times, but thèse ob^ 
structions reduced it to 153 feet. The master of the Troy knew ail 
this. He knew that, in order to take his tow up the basin, it was 
necessary for him to run across and completely block the channel. 
He could see neither north nor south until the tug had passed the 
outmost vessel. He did not know but a tug with a heavy tow, or a 
large vessel, not easily controUed, was about passing the slip; and 
yet, without taking any extraordinary means to ascertain the situa- 
tion, without slackening his speed, without giving any but the ordi- 
nary signal, which indicated that a tug was in the slip, and nothing 
more, he ran out directly across the channel. The canal-boat was 
thus caught in a trap without power to protect herself. The situa- 
tion was unusual. It demanded unusual précautions. The failure 
to take them was négligence. The testimony is undisputed that the 
Troy was handled precisely as she would hâve been if the channel 
had been clear. But, even after the tug had reached the middle of 
the channel, she might, it seems, bave prevented the collision. The 
Eambler did not know that the Troy had a tow until the line became 
visible. She was not called upon to stop until this fact was appar- 
ent. It was entirely obvions that the Troy alone could bave crossed, 
as she did cross, with entire safety. But the Troy knew that she had 
a tow. She saw the Eambler bearing down upon her, without dimi- 
nution of speed or change of course, until she was about 100 feet 
away. The Eambler was then informed that the Troy had a tow, 
and the Eambler was reversed. Why was not the Troy reversed? 
The évidence on the part of the libelant is not as f uU upon this point 
as it might hâve been. The court, however, being frequently called 
upon to deal with the relations of tugs to their tows, may take judieial 
notice of what a tug can do in certain circumstances. 

It is in évidence that the Ea:nbler, a much larger tug, and going 
at a greater rate of speed, could bave been stopped in from 15 to 
20 feet. The Troy certainly could bave been stopped within the 
same space. If, on emerging into the basin, the ïroy had given 
the danger signal, immediately reversed, and stopped the canal-boat 
which was unloaded, and therefore more easily controlled, it is quite 
certain that the injury would bave been averted. So, too, she might 
bave ported and gone to the north. In this way the blow would bave 
been avoided altogether, or, if received, it would bave been a glane- 
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ing blow, and comparatively harmleas. It is true that the situatioa 
after the Troy had passed into the channel was a difficult and an em 
barrassing one. Almost any maneuver suggested might bave been 
attended with some injury to the canal-boat, and to the jib-booms 
and head-gearing of the adjacent vessels, but any course was préf- 
érable to running directly across the bows of a large and powerful 
tug which was rapidly approaching, and which had shown no incli- 
nation to stop or change her course. In the one case the danger 
was imminent, and the conséquence of a collision serious; in the 
other, it was contingent and remote, and in any event but slight 
injury could ensue. 

There is not the slightest doubt in the mind of the court that the 
collision was caused by the fault of both tugs ; but as the Troy is the 
only one proceeded against, and as the Eambler is not now within 
the jurisdiction of the court, the recovery, so far as the présent cause 
is concerned, must be against the Troy alone. The Atlas, 93 U. S. 
302. 

There shonld be a decree for the libelant, with costs, and a référ- 
ence to compute the amount due. 
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HuGHiTT V. Johnson.* 

(Oireuit Court, E. D. Missouri. September 30, 1886.) 

1. Promissohy Notes— Nbgotiabii.ity— Exemptions. 

A note is not rendered non-negotiable by the addition of the f ollowinj? stip- 
ulation, viz.: "We do hereby relinquish and waive the beneflt of ail laws ex- 
empting real and personal property from levy and sale. " 2 

2. SaME— EXCHANGB. 

A note is rendered non-negotiable by the incorporation therein of an agree- 
ment to pay the sum named, "with * * ♦ exchange."* 

In Equity. 

T. W. B. Crews, for plaintiff. 

Dyer, Lee & Ellis, for défendant. 

Beewbk, J., (orally.) The fiirst question presented is whether a 
note in form negotiable is rendered non-negotiable by the addition, 
at its close, of this stipulation: "We do hereby relinquish and waive 
the benefit of ail laws exempting real and personal property from levy 
and sale. " In the absence pf any statuts of the state prescribing the 
effect of Buch a stipulation, it is merely a question of gênerai com- 
mercial law, in which fédéral courts follow their own opinions, rather 
than necessarily the décisions of the state courts. That stipulation 
is one which does not affect the time or amount of payment, or place 
of payment, or the party by whom or to whom payment is to be made. 
In short, it in no manner affects any of the essential éléments of a 
negotiable promissory note. It is a stipulation collatéral entirely to 
ail that goes to make up a negotiable note, and it is not the principal 
part of the contract. It is collatéral and ancillary. It no more 
affects the note as a note than a collatéral mortgage or trust deed 
given to secure its payment; and, though it is a part of the one in- 
strument, yet, as the suprême court of this state and other courts 
hâve held, a note, and mortgage given at the same time to secure it, 
although written in two instruments, are parts of the same transac- 
tion, and are to be construed as thoagh they constituted but one in- 
strument. I hâve no hésitation in holding that this stipulation does 
not affect the question of negotiability. Of course, a distinction must 
be made between a case like this and an instrument which contains 
a contract for the sale of property, and a promise to pay therefor. 
In that the sale is the main feature, or at least an indispensable pro- 
vision, and the promise to pay is only a subordinate, or at best a co- 
ordinate, part of the agreement; for hère the note is the principal 
thing. The promise to pay is the contract, and this other is a mère 
collatéral and supporting stipulation. 

The other question, which affects two of the notes sued on, is 
whether a note otherwise negotiable is rendered non-negotiable by 

'Edited by Benj. F. Eex, Esq., of the St. Louis bar. 

'See note at end of ca&'e, part 1. *6ee note at end of case, part 2. 

v.28p.no.l7~-55 
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this stipulation in it, viz., a promise to pay, "with interest and ex- 
change." Now, this is a stipulation which affects the amount to be 
paid, and the amount to be paid at the maturity of the paper; and 
in that respect it différa from those stipulations for the payment of 
attorney's fées in case of collection. That is a distinction which 
should be borne in mind ; for, if the amount to be paid at the matu- 
rity of the note is certain, then, although I know the suprême court 
of this state has held otherwise, the incorporation of a stipulation 
for the payment of a greater, thojigh uncertain and contingent, 
amount in the future, does not, in my judgment, affect the negotia- 
bility of the paper. But this stipulation renders uncertain the amount 
to be paid at the maturity of the paper. It is interest and exchange, 
and what that exchange will be no one can tell. 

It was suggested that upon this paper there could be no exchange, 
because the paper was payable at the place where it was made, and 
therefore that thèse words "and exchange" might be treated as sur- 
plusage. Thè paper is payable at the Montgomery County Bank, in 
Montgpmery City, Missouri. It is not dated anywhere, unless this 
may be taken as the place of date : "On the fifteenth day of October, 
1885, the subscriber, whose post-office address is in Florence, county 
of Montgomery, state of Missouri, promises to pay," etc. If that be 
considered the place at which the note was made, it is a différent 
place from that at which the note is payable; and although from the 
map it does not appear that the two places are very far apart, yet it 
does not follow from that that there would be no exchange between 
them. Leavenworth, where I live, is only a short distance from 
Kansas City, but I am painfuUy aware of the fact that exchange is 
charged between the two places. In fact, there is no law determin- 
ing the amount of exchange. It ail rests upon the modesty of the 
banks. Even if it was made at Montgomery City, that would not 
affect the question, because, wherever the party may be at the time 
the note becomes due, he is bound to add to the amount of the note, 
and interest, the exchange to the place where the note is payable. 
Supposing he had removed to Texas, and an action were brought on 
this note there, the amount to be recovered would not be simply the 
principal and interest, but also the exchange from that place to Mont- 
gomery City, the place where the note was payable. So that, in any 
aspect of the question, hère is a stipulation incorporated into the 
body of the note making uncertain the amount to be paid at the time 
of maturity; and that conflicts with a well-understood and eàsential 
élément of negotiable promissory paper, viz., that the amount to be 
paid at the maturity shall be a sum certain. 

It is admitted that there is a sufiicient défense shown as to non- 
negotiable notes, so the decree will be in favor of the complainant 
for the amount of the one note which contains no stipulation as to 
exchange, and in favor of the défendant for the two notes Where ex- 
change is called for. 
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NOTE. 



Peomissosy Notes — NBaoTiA.BiMTY. 1. An instruinetit contaiiiing a stipulation wai 
ingthe benefit of exemption lawsisnot, acoordingto the law-merchant, a negotiab. 
instrument, (ïayuga Ce. Nat. Banlc v. Purdy, (Mioli.) 22 N. W. Kep. 93; nor is one cou 
taining stipulations in regard to the title or rlght of possession of the property whic:l 
constitutes its considération, Id. ; Johnston Harvester Ce. v. Clark, (Minn.) 15 N. W. 
Eep. 253; Deering v. Thom, (Minn.) 12 N. W. Kep. 350; Stevens v. Johnson, (Minn.) 9 
N. W. Eep. 677. But see, to the contrary, Merchants' Nat. Bank v. Chicago Ry. Equip. 
Co., 25 Ped. Rep. 809; Bank of CarroU v. Taylor, (lowa.) 25 N. W. Rep. 810. 

2. A note jproviding for a certain rateofinterest, with a provision for ^lower rate if paid 
when due, is negotiable, and, in légal effect, calls for interest at the lower rate only. 
Smith V. Crâne, (Minn.) 22 N. W. Rep. 633. To the contrary, Story v. Laoïb, (Miclj.) 
18 N. W. Rep. 248 ; S. G. 8 N. W. Rep. 87. 

A provision for an attorney's fee to be paid in the eventof suit being brought is void. 
Merchants'Nat.Bankv.Sevier.UFed. Rep. 662, and note; Dowv.Updike, (Neb.) 7N.W. 
Rep. 857. Such provisions were held valid in Adams v. Addington, 16 Fed. Kep. 90 ; Wil- 
son S. M. Co. V. Moreno, 7 Fed. Kep. 806; Bank of British N. A. v. EUia, 2 Ped. Rep. 
44 ; but they destroy the negotiable charaoter of the instrument, in Dakota, Garretson 
V. Purdy, 14 N. W. Rep. 102; in Minnesota, Hardin v. Oison, 14 Fed. Rep. 705; John- 
ston Harvester Co. v. Clark, 15 N. W. Eep. 252; Jones v. Radatz, 6 N. W..Eep. 800. 



Davis and others w. MoGeb and others." 
(Circuit Court, E. D. Missouri. September 30, 1886.) 

Taxes — SAiiE— Impropeb Assessment— Inadéquate Phice. 

Under the Missouri statutes, an improper assessment of a pîece of land as 
several tracts, instead of one, and the sale of the liind for an inadéquate price 
under a judgment for the taxes assessed against it, will not invalidate the 
sale. * 

In Equity. Demurrer to bill. 
Ford é Payne, for complainants. 
Dryden é Dryden, for défendants. 

Bbewee, J., (orally.) There is a demurrer to the bill in this case, 
which is a bill to redeem from certain judicial sales for taxes, and I 
shall treat it as containing fuUy the allégations which counsel for 
complainants insist were intended to be incorporated in it, and which 
correctly state the facts of the case, rather than rest my décision 
upon some technical matters suggested by counsel for the défend- 
ants. 

The complainants are the heirs of Matthew Davis, who died in 
1873, owning a tract of 280 acres of farming land, in one body. 
Thereafter the property was assessed in the name of the unknown 
heirs of Matthew Davis, and as separate tracts of 40 acres. In 1876 
a suit in partition was brought in the circuit court of the county by 
some of those heirs against others, which suit hung in that court until 

'Edited by Benj. F. Eex, Bsq., of the St. Louis bar. 

' As to setting aside judicial and quasi judicial sales for inadequacy of price, see Weaver 
V. Lyon, (Pa.) 5 Atl. Rep. 782, and note ; Central Pac. Ky. Co. v. Creed, (Cal.) 11 Pao. 
Kep. 772 ; Fitzgerald v. Kelso, (lowa,) 29 N. W. Kep. 943. 
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1881, whea it was diamissed without any trial. One of tlie lieirs was 
and is a lunatic, and ail are non-resident. In 1879, suit was brought, 
under the provisions of your statute, in the circuit court of the county, 
to collect thèse taxes, which resulted in a decree, and a sale on March 
6, 1880, of 200 acres— five tracts— for $225.60. In January, 1882, 
anbther suit was brought, which resulted in a sale, September 8, 

1882, of the other tracts, for $480. In other words, the proceeds of 
the sale were $705.60 ; the land being then, and now, as averred, 
worth $12 an acre, or $3,360.60. Thèse provisions for judicial sale 
authorize proceedings in the circuit courts, — courts of gênerai juris- 
diction, — and the same rules obtain as to proceedings in those courts 
for the collection of taxes as for the collection of any other ordinary 
claims. So the suprême court of your state hâve held, and it is but 
a just interprétation of the statute. In Wellshear v. Kelley, 69 Mo. 
343, it is held that judgments and proceedings upon back taxes are 
in ail respects as valid and binding as in ordinary cases, and ean be 
assailed collaterally for defects available only to the défendant in the 
original suits, which are cured by the verdict and Judgment; also 
that the ordinary presumptions as to the validity of sales in judicial 
proceedings prevail in tax cases, under the act of 1877. 

Now, it is conceded that a mare inadequacy of priée at a judicial 
sale, openly and fairly conducted, is not ground for setting aside such 
sale, unless it be so gross as to shock the conscience. It is contended, 
however, that, where there is a great inadequacy, trifling irregulari- 
ties affecting the conduct of the parties to the suit are suffieient to 
justify a court of equity in taking possession of the matter, and set- 
ting aside the sale. I hâve no doubt that that is true; and that if 
tha conduct of the plaintiffs in the suits, or the purchasers at the sale, 
is, even in perhaps minor matters, suçh as to be oppressive, such as 
to prevent a further price being realized, such as to mislead the de- 
fendants, or anything of that kind, the sale ought not to stand, and 
the court will seize hold of thèse and set aside the sale. But do any of 
thèse things appear in this case? It is alleged that the statute (sec- 
tion 6706) provides "that, when anyperson shall be the owner or origi- 
nal purchaser of a section, half section, quarter section, or half quarter 
section, block, half block, or quarter block, the same shall be assessed as 
one tract;" and, further :_ "The assessor shall consolidate ail lands 
owned by one person into a section, and ail town lots owned by one 
person in a square or block, into one tract or lot, where it is practica- 
ble; and for any violation of this section in unneeessarily dividing the 
same up into more tracts than one, or more lots than one, the county 
court shall deduct from bis account for making the county assessment 
10 cents for each tract or lot not so Consolidated." 

Hère was a single body of 280 acres assessed as six différent tracts; 
and that was not following the command of the statute. It is not al- 
leged that the assessment, as to either one of thèse tracts, was excess- 
ive, or that the assessment in this way made the gross assessment 
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of the six tracts any liigher than would hâve been the assessment of 
one tract of 280 acres ; and section 6710 provides that no assessment 
on pvoperty, or charges for taxes thereon, shall be considered illégal 
on account of any informality in making the assessment. The best 
that you can say is that that was an informality and irregularity, and 
it was one which in no manner increased the amount of the tax. It 
took place prior to any suit brought for the collection of taxes. 

It is true, also, that section 6837 says that ail lands owned by 
the same person may be included in one pétition, — in one count 
thereof, — and it is asserted that, by thus practically obtaining sepa- 
rate judgments upon the separate assessments against the separate 
tracts, the costs were increased. That is doubtless true, but thèse 
were matters which were cognizable in the court in which the suits 
were brought, — a court of gênerai jurisdiction. The irregularities 
in the assessments existed prior to the suits. Thèse were brought, 
as any ordinary suit is brought, to collect a confessedly just debt. 
The défendants had the same notice which any non-resident would 
hâve had if an attempt was made to collect a note by attachment, or 
a mortgage by foreclosure. Suppose the statute of the state required 
a man having several notes against the same party to include them 
ail in one suit, and, in disregard of that, he brings separate suits on 
the separate notes, thereby increasing the costs, and no défense is 
made; the cases go to judgment, and a sale is had and confirmed; 
there is no claim of unfairness at the sale, or of collusion between 
the buyers. Would a court thereafter come in, and set aside those 
sales, because of a failure to comply with such a merely directory 
provision as to consolidation of ail claims in one action ? In other 
words, would a mère irregularity, slightly increasing the costs, disre- 
garded by the défendants while the suit was pending, justify the court 
in setting aside a sale, even though there was an inadequacy of price; 
there being no other matters of partiality, oppression, uiifairness, or 
misleading? That is just thiscase; and while there is sometimes 
a feeling that taxes are outside of the laws of ordinary indebtedness, 
and that proceedings to collect them must be looked upon with dis- 
favor, and any slight defects taken advantage of to avoid them, yet 
it is a mistake. A tax is a debt due to the state, of as solemn an 
obligation as any debt from one individual to another; and when the 
state seeks, through its courts, by the ordinary proceedings of a court 
of justice, to collect tbese taxes, it seems to me something more than 
a mère inadequacy of price is necessary — something which shows 
that there was oppression upon the défendant — before a court would 
be justified in setting aside sales made thereunder. 

So, taking the bill as it stands, and the facts as counsel say they 
exist, the demurrer must be sustained. 



870 federal eepoetee. 

Spill ». Celluloïd Manop'g Co. 

(Oircuii Court, S. B Nm York. October 13, 1886.) 

1. CosTs— Taxation— What Allowed— Thavel op Witnesses. 

Fées for travel of witnesses in going and returning can only be tazed 
once for each occasion of taking testimony, altbougb each occasion embraces 
a number of days. 
8. Same— Dépositions. 

Costa are not taxable for dépositions talten for use upon an accounting be- 
fore a master and in contempt proceedlngs as for dépositions for the final 
hearing, notwitlistanding they are referred to upon a motion for rehearing 
which results in a dismissal of the bill as upon a final bearing. 
8. Samb— Examinbb's Fbbs. 

Upon a charge of $1,375 for fées paid an examiner. $1,085 thereof disallowed. 

In Equity. Appeal by défendant from clerk's taxation of costs. 

E. M. Felt, for plaintiff. 

E. Luther Hamilton, for défendant. 

Wheelbb, J. This is an appeal by the défendant from the dîsal- 
lowance by the clerk, in the taxation of costs, of fées paid witnesses 
for travel from their places of résidence to the place of taking their 
dépositions, 212 miles, each day during several days of attendance; 
of $1,085.05 of $1,275 of the fées paid an examiner for taking testi- 
mony under a commission ; of dépositions taken by défendant, and 
of solicitor's fées for attending the taking of dépositions by the plain- 
tiff for use on an accounting before a master, and other dépositions 
taken in proceedings for contempt, — ail of which were referred to on 
a motion for rehearing on which the bill of complaint was dismissed. 

The statute allows fées of witnesses for each day's attendance, and 
for travel in going and returning. Eev. St. § 842. Witnesses are 
allowed their attendance by the day for being at the place of giving 
their testimony from the beginning to the end, and are allowed for 
their travel for going in the beginning, and returning at the end. 
Schott-v. Benson, 1 Blatchf. 564. There is no provision for travel in 
the mean time. The clerk allowed travel for going and returning on 
each occasion of taking testimony. There is no question about the 
number of days. The allowance for travel appears to be what the 
statute allows. 

The charge of $1,275 for examiner's fées was objected to as ex- 
cessive. The clerk allowed wbat appears to be usual aceording to 
the practice in this district, which seems to be proper. 

The costs of the référence to the master, and of the proceedings 
for contempt, stand by themselves, and dépositions taken to be used 
there are not understood to be taxable by the clerk, as dépositions 
under the rules in equity for the final hearing are. Stimpson y. Brooks, 
3 Blatchf. 456; Troy Iran é Nail Co. v. Corning, 7 Blatchf. 16. It 
is claimed, however, that thèse dépositions should betaxed as if taken 
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for final hearing,because they were used on the motion for reliear- 
ing, which resulted in a dismissal of the bill as upon a final hearing. 
Spill V. Celluloïd Manuf'g Co., 21 Fed. Rep. 531. But the référence 
made to thèse dépositions upon that hearing did not change their 
nature, nor affect their standing as évidence. They were in the case 
for the purposes for which they were taken, and were taxable or not 
as the law provided. There does not appoar to be any provision of 
law for taxing them differently because they came to be used for other 
purposes. 

The taxation of the clerk, in the respects appealed from, does not 
appear to be erroneous. Taxation affirmed. 



Oentbal Tecst Co. and others v. Wabash, St. L. & P. Ey. Co. 
(BouTWELL and others, Intervenors.)^ 

(Oireuit Court, E. D. Missouri. September 37, 1886.) 

RAILBOADS— MOBTGAGES— LlBNS— LaCHBS. 

Where a claim for damages for the loss of property in the course of trans- 
portation, against a railroad in tlie hands of receivers, origînated more than 
three years before the appointaient of such receivers, held, that the claimant 
was not entitled to any priority over mortgage creditors, notwithstanding the 
fact that negotiations for the purpose of settling the claim had been carried 
on between the claimant and the railroad company from the time of the loss 
until the receivers were appointed. 

In Equity. 

The intervenors sue for the value of four car-loads of grain which 
the Wabash, St. Louis & Pacific Eailway Company undertook, before 
being placed in the hands of a receiver, to transport to Troy, New 
York, and there deliver to intervenors, but which it failed to so trans- 
port and deliver; and the intervenors pray that the sum claimed to 
be due them be ordered to be paid out of the rents and profits of the 
property in the hands of the receivers of said road, 

The matter was referred to a master, and submitted to him on an 
agreed statement of facts, from which it appears that said railway 
Company received said grain for transportatiou, and transported it as 
far as Toledo, Ohio, where the différent car-loads arrived at the fol- 
lowing dates, viz.: Two car-loads, December 10, 1880; one car- 
load, December 20, 1880; and one car-load, January 21, 1881; that 
ail four car-loads were negligently detained at Toledo until February 
11, 1881, when they were ail greatly damaged by a flood, which was 
an act of God, and eould not hâve been foreseen, but which would 
hâve been avoided if the grain had been forwarded to Troy within a 
reasonable time; that, after being damaged by the flood, the grain 

'Keported by Benj. F. Eex, Esq., of the St. Louis bar. 
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was sold by the railroad company; that said comp^ny has retained 
the proeeeds of said sale; that the intervenors were engaged with said 
company in investigating the cause of the loss of said grain, and in 
negotiating for the purpose of effecting a settlement of tbeir claim 
from the time of the loss until the appointment of a receiver herein ; 
and that on March 24, 1884, said company ofïered to compromise the 
claim for 50 cents on the dollar. 

The receivers herein were appointed May 28, 1884. 

The master reports that the intervenors are not entitled to recover 
the full value of their grain, but recommends that the receivers be 
ordered to pay, out of the rents and profits of the property in their 
charge not otherwise appropriated, the amount realized by said rail- 
road company from the sale of said grain. 

The receivers except to the master's report, (1) because thefinding 
is against the law; (2) because the findingis for the intervenors; (3) 
because the sum allowed is allowed as an eq[uitable lien. 

The intervenors also filed exceptions. 

Robert é Hitchcock, for intervenors. 

Wells H. Blodgett, H. S. Priest, and Geo. S. Graver, for receivers. 

Teeat, J., (orally.) In the intervening pétition of Boutwell & 
Son, the intervenor excepted to the report of the master. The ex- 
ceptions will be overruled. There are three exceptions filed by the 
receivers. The third exception livill be sustained; the other two over- 
ruled. 

The effect of this is that the amount for which the Wabash Com- 
pany should bave responded in 1881 is allowable against the Wabash 
Corporation, as a corporation, and not against the receivers, or the 
funds in their hands earned since their appointment, to be made prior 
in right to the mortgages. It is nothing but a debt at large against 
the corporation, and not prior in right to the mortgages. 



Williams and another v. Morrison and another.' 
{Circuit Court, E. D. Missouri. October, 1886.) 

1. LicBNSE— Tenants in Common— (Juarries. 

A license to work a quarry, given by one of several tenants in common, is 
valid. 
3. Same— License. hcw Terminable. 

Such a license is terminable on notice. 
3. T11E.SPASS — Rbplbvin. 

A trespasser who takes stone from a quarry, and leaves it upon the prem- 
ises, cannot 'eplevy it in case it is seized by the owner of the land. 

'Editée! by Benj. F. Rex, Esq., of the St. Louis bar. 
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4. Accession and Confusion dp Goods— Replevin— Jueisdiction. 

Where an owner of personal property mixes it with property from which 
it cannot be distinguished, and which bélongs to aaother, and is in the handa 
of a sheriff under a writ issued by a state court, it cannot be recovered in a 
suit brought in this court. 

5. Same— Pavins Stones. 

Where A., the owner of a lot of paving stones, mixed them with similar 
stones belonging to B., and tlie whole lot was seized under a writ of replevin 
in a suit pending in a state court, he!d, that if the stones originally belonging 
to A. werenot included in theprocess, and their numbercould be ascertained, 
A. could recover them, or their value, in a replevin suit instituted hère; but 
not otherwise. 

6. Ebplevin — Process — What Included in. 

Where a writ of attachment in a replevin suit described the property to be 
seized as "ail the granité paving blocks" on a certain pièce of property. with 
certain named exceptions, and stated that "the said blocks not herein ex- 
cepted number about twenty-flve hundred, " held. that ail the blocks there, not 
expressly excepted, were included, whether more or less than the number 
named. 
1. Same — Assessment of Value of Property— Misboubi Statuteb. 

In a suit to recover property seized under process in a replevin suit, and de- 
livered to the plaintif! therein upon his giving bond, in accordance with the 
provisions of the Missouri statutes, the jury should assess the value of the prop- 
erty seized. 

At Law. 

Replevin suit for 10,000 granité paving blocks seized under a writ 
of replevin, and delivered to the plaintififs upon their giving the Btat^ 
utory bond. A writ had been duly issued from the office of the clerk 
of the circuit court of Wayne county, Missouri, a court of gênerai 
jurisdiction. It described the blocks to be seized as "ail the granité 
paving blocks now on" a described lot, "except a certain pile of 
granité blocks at a certain switch," which had been theretofore re- 
plevied, and stated that the blocks not excepted numbered "about 
twenty-five hundred." The writ in this court covered those seized 
under state process. The case was tried before a jury. 

Charles A. Davis and C. D. Yancey, for plaintiff. 

Frank M. Estis, for défendants. 

Treat, J., {charging jury orally.) The case you are now called 
upon to consider differs in many aspects from those ordinarily pre- 
sented to a jury. This property, — I mean the real estate, including 
this mine, — it seems, belonged to Mr. Lawrence, either individually, 
or to him and Mr. Morrison as tenants in common. As to the use 
of said property, either one could give a license. It did not require 
their joint assent thereto. 

It would appear from the testimony as oiïered that there was somè 
proposition pending for a lease of this property to several parties, 
one of whom was Mr. Williams. That lease never was executed. In 
the mean time Mr. Williams and some others proceeded to quarry. 
A lease having been subsequently executed to Mr. O'Keefe, notice 
was given by him to thèse parties to leave the premises. If it was a 
mère license on the part of the owners of the property, it was ter- 
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minable on notice. Now, if thèse parties afterwards proceeded to 
quarry, and then the property was not removed from the premises, 
and it was replevied under process from the state court, this cause of 
action will not lie. Further than that, if, after the process issued in 
Wayne county, thèse parties continued to quarry, and mix the new 
blocks and old ones so as to produce what is called in law a "confu- 
sion" of property, they cannot recover. The particular élément of 
the case is — First, did thèse parties bave a license to quarry under 
the rule as just stated? If so, was that license revoked? Second, 
was ail the property included in the replevin suits in Wayne county? 
Third, if not included in précise terms, were there added to thèse 
respective piles other blocks which could not be dearly distinguish- 
able when the ofiQcer went to serve the process on them ? 

It is most important that it 8hci(jald be understood (and that is the 
reason this court directs your attention especially thereto) that, where 
process is peuding in a judicial proceeding in a state tribunal, this 
court carefuUy refrains, under the r,ule8 of law, and is bound so to do, 
from interferîng with those judicial proceedings. It is also the duty 
of a judge on the United States bench to promptly repel any effort on 
the part of a state court or state offieer to interfère with any matters 
in the oustodj of the United States marshal; and this court is bound 
to see that no interférence is had with the state court. Now, if it 
should tur^ out, in your judgment, that there were some of thèse 
blocks which the marshal of this court bas taken which were not in- 
cluded in the process in Wayne county, the number of which you can 
ascertain, then the plaintiff is entitled to recover therefor; but if you 
cannot ascertain, and they were piled up in such a way that they 
could not be ascertained, then the plaintifif must suffer the consé- 
quences, after having had full notice with regard to thèse matters of 
mingling other blocks with those that were already in the custody of 
the law. That doctrine of "confusion of things," as it is termed, is 
very simple, and one resting on common sensé of the plainest kind. 
If a man mingles his things with mine, so that no one can separate the 
one from the other, and I take possession of what belongs to me the 
best way that I can, that is, under the circumstances stated, if they 
cannot be separated, I take the whole. 

Now, if there were any of thèse hlocks not included in the process 
of thé Wayne county court distinguishable, then theplaintiffs can re- 
cover therefor if they were lieensed to do this work. But that amount 
should be ascertained, and the value thereof. If, on the other hand, 
they were piled up with the other property, which had already been 
taken possession of by the sheriff, then the 'plaintiff cannot recover. 
If he was there as a naked trespasser without license from anybody, 
he cannot recover; for the property still remained on the land, and, 
for the purposes of this case, was a part thereof. Whatever your 
verdict may be, gentlemen, it is necessary, under this particular form 
bf action, that yoii shall find somewhat specifically either for the 
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plaintiff or for the défendant, as the case may be ; but you shoukl 
assess the value of the property taken whichever way you find, be- 
cause, if the plaintiff is not entitled to recover, the statute means 
that he sball return the property or its value. Hence it will be a 
neeessary part of your verdict to ascertain what the value of the prop- 
erty was. 

There is one other matter to which I wish to call your attention. 
In this Wayne eounty proceeding it is stated "ail the blocks" on cer- 
tain property named, with the exception of sueh as had been 'there- 
tofore seized in an antécédent replevin suit. The number is a sug- 
gested number, being about 2,500; so that the sheriff or officer was 
to take ail the blocks that were piled up on a certain tract of the 
petitioner, estimated to be 2,500. When the sheriff seized the prop- 
erty, he says he bas seized "2,500 granité paving blocks, more or 
less ;" 80 that the précise number does not détermine the matter. The 
proceeding required him to take ail there. 



Shelley V. St. Charles Co.* 

iCireuît Court, B. D. Missouri. October 16, 1886.) 

1. Taxation— Sale— PuBCHASER. 

An innocent third party, who purchases at a tax sale, takes free from taxes 
then due. 
3. Samb— PuncHASE by Owner. 

Where an owner of property, knowing that taxes levied upon it are insufS- 
cient for the purpose of the levy, and less than required by law, allows it to 
be sold under a judgmont for such taxes, and buys it in to escape paying 
what is justly due, another tax may be levied upon the land to mal;e up bis 
deflciency. 

This is a proceeding by mandamus against the judges of the eounty 
court of St. Charles eounty to enforce the satisfaction of a judgment 
recovered in this court upon certain bonds and coupons issued by 
St. Charles eounty, under certain acts of 1869 and 1870, for the im- 
provoment by drainage of certain lands lying in said eounty known 
as the "Marias Temps Clair District," and to that end compel the 
levy of a sufficient tax to pay said judgment — less the amount of 
11,687.50, already paid thereon — upon the lands designated in said 
district. The alternative writ recited the recovery of judgment; the 
acts under which the bonds and coupons in judgment merged were 
issued; the duty enjoined thereunder upon the eounty court to levy, 
upon the lands designated, taxes sufficient to pay said debt; the fail- 
ure of said court, which it is alleged managed the financial affaira of 
said eounty, upon due demand made so to do; and commanded the 

«Keported by Belij. F. Eex, Esq., of the St. Louis bar. 
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county court to levy the tax enjoined, and cauee the same to be col- 
lected, or show cause. 

The return, which is in the nature of a confession and avoidance, 
after reciting the acts referred to, allèges the exécution thereunder hy 
the county court of certain bonds with interest coupons attached, in- 
cluding relator's, giving numbers, date of issue, and maturity, of 
which bonds and coupons, as alleged, there matured, in 1872, $4,750 ; 
1873, $5,500; 1874, $5,750; 1875, $5,500; 1876, $5,700; 1877, 
$5,350; 1878, $5,500; 1879, $6,100; 1880, $5,100; 1881, $1,650; 
that, to satisfy thèse, there were assessed against the Marias Temps 
Clair lands the following taxes, viz.: in 1871, $6,517.79; 1872, 
$6,195.09; 1873, $6il94.70; 1874, $5,391.88; 1875, $4,977.12; 1876, 
$4,963.32; 1877, $4,849.56; 1878, $4,849.08; 1879, $4,849.08; 
that "in the several years of the maturity of said bonds" the county 
paid, as its portion, the following sums, viz.: in 1872, $1,114.60; 
1873, $943.33; 1874, $1,318,58; 1875, $496.86; 1876, $108.48; 
1880, $778.60,— aggregating $4,760.45; that' the bonds maturing 
during the various years, up to and including 1874, with the 
coupons, had beenpaid and oanceled; that ail of the interest coupons 
due in the various years up to and including 1874, most, if not ail, 
of those maturing up to and including 1875, and some maturing in 
1876, had been paid; that, of the taxes so assessed, there were de- 
linquent of the taxes assessed in 1873, $4,540.86; 1874, $3,942.71; 
1876, $3,762.22; 1876, $4,259.44; 1877, $4,226.38; 1878, $4,057.32; 
1879, $4,057.32; that, to recover "ail of said taxes for the several 
years for which the same had become delinquent," suits had been in- 
stituted subséquent to the year 1880, in the circuit court, by the 
county collecter, against each of the several tracts of said Marias 
Temps Clair lands, judgments recovered, exécutions issued, and sales 
of said land made, from which $3,983.82 was realized. The return 
further denied the contract and authority of the county court over 
the assessment and collection of said taxes. The reply denied the 
allégations of the return. 

The act of 1869, above referred to, contains, among others, the 
following provisions, viz. : 

"Sec. 5. It shall be the duty of said commissioner, as soon as practicable 
after contracting for the proposed work, to make descriptive lists, by sec- 
tions, township, and range, or other légal subdivision, of ail lands that will 
wholly or in part be reclaimed or beneflted by the proposed work; stating, 
as accurately as possible, the nuraber of acres in each subdivision so reclaimed 
or beneflted, the owners thereof, and the prospective value of the same after 
the completion of the work, and to estimate the beneflt which they believe 
will accrue to the county at large byreason of such improvements; * * * 
and a statement of the entire costs of the works and improvements proposed, 
to be completed within one year from the time of their appointment, including 
cost of preliminary surveys," etc. 

"Sec. 7. The report of the commissioner, when confirmed or amended by 
said judges, shall be passed to the county assessor, who, at the annual assess- 
ment of taxes next tliereafter made, shall assess to the county at large the esti- 
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mated beneflts accruing to the same, and the residue of the entire cost of the 
iinprovements against the individuals benefited thereby, in proportion to tlie 
nnmber of acres improved or reclaimed for them respectively, and the taxes 
so iissessed are to be collected.and their collection enforced, in the same man- 
ner as other taxes for gênerai purposes, and shall be equally a lien on the lundi 
ansensed until paid." 

The amendatory act of 1870, which authorized the issue of bonds 
in payment of sueh improvement, provides, by section 3 thereof, 
that — 

"ïhe payment of the principal and interest of ail such bonds shall be pro- 
vided for before maturity, by taxes assessed exclusively on the lands im- 
proved, beneflted, or protected by such improveraents, except such portion 
as may be deemed by the commissioners to be justly ehargeable to the county 
at large, aecording to the provisions of said act of Mareh 3, 1869, which por- 
tion the county shall pay out of money colleeted for gênerai purposes ; and 
the basis of taxation shall be the estiraated increase in value caused by said 
improvement of the lands jncluded in the descriptive lists required by section 
5 of said act to be made by the commissioners; but, instead of the entire 
cost of said improvements being assessed in one year, only such amounts 
shall be assessed in any one year as will be sufficient to pay the annual in- 
terest on ail such outstanding bonds, and the principal of ail such bonds' ma- 
turing the following year, allowing, liowever, at least twenty-iive per cent, 
for delinquent taxes ; and the assessors and collectors of the severaj counties 
are hereby charged with assessing and collecting such taxes in the same 
manner, and on the same terms, as they are required to assess and collect 
taxes for gênerai purposes. " 

E. B. Sherzer, for relator. 

Dyer, Lee & Ellis and Castleman, Hough é Denison, for respondent. 

Teeat, J., (orally.) In this case we encounter spécial difiSculties. 
Hère were tax sales supposed to cover taxes for the years prior to 
those respective sales. It appears from the averments of the re- 
lator that the owners of the property, knowing that the taxes levied 
were not sufficient under the terms of the statute to give this bond- 
holder and others what they were justly entitled to, bought in their 
own property under the tax titles to escape the necessity of paying 
the fuU amount due, It is not diselosed to the court adequately in 
thèse papers, even if it be true that the owners of the property did 
buy in their own property under a tax sale, whether the taxes there- 
tofore levied were not adéquate for that purpose. ' 

As to the mandamus applied for with respect to the taxes not lev- 
ied on bonds falling due after the prior tax sales, there is no dispute. 
Of course, the party is entitled to mandamus therefor, but Mr. Sher- 
zer contended on behalf of his client that the purchasers under 
that tax sale are not to be relieved from the deficiency in the as- 
sessments and levies theretofore made. If a purchaser at a tax sale 
purchases as an innocent third party, he should take free from the 
taxes theretofore falling due, the sale being for ail taxes theretofore 
due; but if the man owning the property does not pay his taxes, 
and is aware that the levy is less than what ought to hâve been lev- 
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ied, and buys in bis own property in order to escape paying wbat 
was justly due, the court wisbes to knbw that fact. First, then, was 
the levy sufficient, and, if tbese parties are not innocent third par- 
ties, their property is still subject to their deficiency, and that is a 
matter of inquiry. This will be referred to Judge Krum, to report — 
First, to what extent the assessments and levies as to thèse taxes 
were insufficient ; second, whether the parties buying in this prop- 
erty were original parties, or innocent third parties; thirdly, what is 
the amount for which mandamus should go of taxes in dispute subsé- 
quent to thèse taxes. 



In re Extradition of Ferbbllb. 
(Oireuii Court, 8. J). New York. October 7, 1886.) 

I, EXTBADITION— EiGHT CI' InpIVIDUAL PrOSBCUTOR. 

Extradition is a right of foreign governments only, not of indivldsals. 

3. SaME— COMPLAINT— AUTHOEITY TO MaKE. 

"Complaint on oath" for thè arrest and commitment of a person for the 
purposeof extradition, under section 5370, Rev. St., must be a complaint by 
somé one autliorized to represent the executive department of. the foreign 
treaty power; and, if the complaint be made by a private individual, his au- 
thority to act in behalf of the foreign executive should be made to appear be- 
fore the proceedings before the commissioner are closed, or the proceeding 
; should be dismissed. 
8. Samb— DiscHARGB op Pbisonee. 

No such évidence in this case appearing. and two weeks having elapsed, 
the prisoner was, on habeas corpus, discharged. 

On Habeas Corpus and Certiorari. 
Chas. A . Hess, for prisoner. 
Chas. Blandy, for respondent. 

Brown, J. The prisoner is brought before me npon habeas corpus, 
and certiorari to proceedings had before a United States commis- 
sioner upon his arrest upon the charge of having forged a note or 
draf t on William Owen Parker, in Canada. 

The prisoner is entitled to his discharge, unless it appears that he 
is lawfully held. As the alleged crime was committed in Canada, 
there is no jurisdiction on the part of any officer of this goverument 
to take cognizance of it, except in pursuance of some act of congress; 
BO that the question virtually is whether thèse proceedings, and the 
commitment linder them, hâve been authorized by section 5270 of 
the Eevised Statutes, which is the only section that covers the case. 

On behalf of the prisoner it is alleged that the proceedings before 
the commissioner were not instituted by the public authorities of 
Canada, or by any person authorized to represent the executive of 
that government. That présents two questions, one of faet and the 
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other of law. The question of fact is whether the complaint, and tlie 
proceedings before the commissioner under the complaint, were iu 
trutb made by persons who were authorized thereto by the executive 
of Canada; and the question of law, if that was not the case, is 
whether proceedings for extradition may be instituted and can pro- 
ceed at the instance of private persons who may bave been affected by 
the crime, but who bave not been authorized by the executive of the 
foreign government to represent it in such proceedings. 

There can be no question that, aside from the act of congress, a 
private citizen, either of our own country or of a foreign country, 
cannot, within our jurisdiction, institute proceedings on bis own ac- 
count for a crime committed in another country. In my judgment, 
section 5270 of the Eevised Statutes did not intend to give any such 
power to private persons. Its whole scope and language bave référ- 
ence to a treaty made with some foreign government, and to prooeed? 
ings for the purpose of carrying out treaty provisions ; and it provides 
that in such a case, and for such purposes, the offîcers named in this 
section, including the commissioner, "upon complaint made under 
oath charging any person found within the limit of any statei, district, 
or territory, with having committed, within the jurisdiction of auy 
such foreign government, any of the crimes provided for by such 
treaty or convention, may issue a warrant for the appréhension of 
the person so charged;" and if, on such hearing, the offioer deems 
the évidence sufficient to sustain the charge, he shall certify the same, 
together with a copy of ail the testimony taken before him, to the 
secretary of the state, that a warrant may issue upon the proper req- 
uisition from the authorities of such foreign government. 

The commissioner or other officer bas jurisdiction to proceed "upon 
complaint made under oath." That means upon a "complaint, un- 
der oath," in bebalf of the foreign government that is authorized by 
the existing treaty to hâve the surrender made. In other words, the 
government that bas the treaty right must be the promoter of the 
proceeding. The act was not intended to give a private person the 
authority to institute a proceeding upon his own option merely ; and 
it would be a great hardship if that construction were given to it, be- 
cause it would enable any private person to institute a criminal pror 
ceeding hère upon a crime committed in a foreign country, and bave 
the prisoner held for the considérable period of 60 days without any 
one's knowing whether the foreign government desired the proceed- 
ing, or desired the prisoner, to try him, or would ever exercise itS bp- 
tion to demand the accused under the treaty. I cannot believe it was 
the intention of congress, by tbis section, to give any such gênerai 
authority to more individuals and private persons. 

Generally, complaints of this character bave been made under the 
clear authority or sanction of the executive of the foreign government» 
— ordinarily through their consuls ; sometimes directly upon papers 
fiworn to by the foreign officersrepresenting the executive. Ishould 
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be ijnclined to hold that at any time while the proceeding is pending 
before the commissioner proof might be produced to show that the 
persons who initiated the proceedings were really acting in behalf of 
the foreign government, and that their action was sanctioned, ratified, 
and adopted by the executive. 

In this case the objection was seasonably taken before the com- 
missioner that the proceedings were not prosecuted by the authority 
of the executive of Canada, but that it appeared to be solely on the 
responsibility of private persons. The only évidence that 1 find in 
the record bearing on that point is not sufficient to show any action on 
the part of the executive of Canada adopting or sanctioning thèse pro- 
ceedings as conducted on its behalf. The évidence consists of a war- 
rant issued by a police justice in Canada, to the local sheriff, for the 
a,rrest of the prisoner. But that contemplated action within the limits 
of Canada, and not within the United States. The sheriff, who was 
présent hère, is not a représentative of the executive of Canada, and 
he gave no évidence of its authoritative action; nor is the présence of 
the original affida vit, procured from the files of the police magistrate's 
court, évidence of such action. And that is ail, so far as I under- 
stand, in the shape of évidence, that was produced before the com- 
missioner to indicate any sanction by the executive of Canada of this 
prosecution. 

Since the proceedings before the commissioner were closed two 
weeks hâve elapsed, and up to this moment nothing is produced show- 
ing that the Canadian government bas authorized or adopted the 
proceedings. Counsel for the prosecution very properly has repeat- 
edly desired express évidence of authority from the Canadian govern- 
ment ; and, as it seems to me, the letter from the attorney gênerai 
read to the court shows that that government was not ready to give 
him any express authority in the matter. The consul, on being ap- 
plied to, declined to take any part in it. Both replied that any au- 
thority from them was unnecessary. This court holds otherwise, and 
that where the proceeding is initiated by a person in his private ca- 
pacity, and not as the aecredited agent of the executive of the foreign 
government, there must be satisfactory évidence before the commis- 
sioner, before the proceeding is closed, that the proceeding is pro* 
moted by the foreign government, or carried on by its authority; and 
that otherwise the proceeding should be dismissed for want of author- 
ity. In re Kelly, 26 Fed. Eep. 852-856. 

The fact that there is not even now, two weeks after the prisoner 
was committed to jail, any évidence of the sanction or adoption of 
thèse proceedings by the executive of Canada, emphasizes the impro- 
priety of allowing the proceedings to be initiated even by private per- 
sons in their individnal capacity only, and of the injustice likely ta 
arise from such a praotice. I cannot sanction that practice, or give 
Buch a construction to the law as would authorize it. There is no 
practical necessity for it. The question hère bas nothing to do with 
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the executive mandate, or the warrant for the final delivery, but is 
only upon -whoBe complaint the proceedings are to be instituted. It 
is the foreign government only that is entitled to the extradition of 
the accused. The initiatory steps for extradition must therefore be 
by authority of that government, and in its behalf. This proceeding 
having been instituted in the name of a private person only, and 
closed before the commissioner without the production of anything 
to show that he acted by authority of the Canadian executive, and 
even at this time, notwithstanding strong efforts by the counsel for 
the prosecution to bave évidence of such authority furnished, none 
being produced, the proceedings should be quashed, and the prisoner 
discharged. 



The Max Mokbis.* 

Curry v. The Max Morris. 

{CvreûU Court, 8. B. New Torh. August 4, 1886.) 

Nbgmgencb— CoNTRiBUTOET Negligencb— Pbbbonal Injukibs— RrrLB iw Ad- 
MtrBALTT— Apportionmbnt of Damages. 

In suitB in admiralty for personal injuries, contributory négligence on the 
part of the libelant is not a bar to his recovery. The admiralty rule, appor- 
tioning damages when both parties are at fault, extends to ail cases of mari- 
time tort occasioned by concurring négligence.' 

Appeal from the District Court for the Southern District of New 
York. Eeported 24 Fed. Eep. 860. 

The libelant, while employed as a laborer on ship-board, sustained 
personal injuries for which he attached the vessel. The district 
court held that the accident was in part caused by his own négli- 
gence, and apportioned the damages. 

B. B. Martine, for libelant and respondent. 

Butler, Stillman d Hubbard, for claimant and appellantJ 

Wallaob, J. The libelant, while engaged as a laborer upon the 
steamer, fell through an unguarded opening at a place at which he 
supposed there was a ladder, and was hurt. The district court de- 
cided that the accident was attributable to the concurring négligence 
of both parties, and apportioned the damages to the libelant by allow- 
ing him compensation for his immédiate pecuniary loss in time and 
wages, and disallowing him for his pain and suffering or other con- 
sequential damages. The case bas been brought hère on appeal to 
détermine the question whether the rule of admiralty for apportion- 
ing damages in collision is to be extended to ordinary actions for 
Personal injuries sustained on board vessels by laborers, seamen, pas- 

• Reportedby Théodore M. Etting, Bsq., of the Philadelphia bar. 
•Seëhote at end of case. 
v.28F.no.l7— 66 
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sengers, or otbers by reason of the concurring négligence of tlie 
part}' injured, and those for -whase conduct the ship is responsible, 
or whether the rule of the municipal law is to prevail, whieh dénies 
a reeovery to a party when his own négligence bas contributed to 
produce the injury. 

If the rule which was adopted by the learned judge of the district 
court could be sanctioned and applied generally in actions of the char- 
acter of this, it could be flexibly adjusted to the équitable considéra- 
tions of each case, and would thus enable a fair distribution of the 
loss resulting from the mutual fault of parties to be made. But the 
court cannot be controUed by this considération. The question is not 
whether it would be convenient or salutary to adopt a new rule of re- 
sponsibility or damages in actions other than those for a collision, 
but whether such a rule already exists, and may therefore be applied. 
In the language of Lord Kbnyon : "I cannot legislate, but by indus- 
try I can discover what our predecessors bave done, and I will tread 
in their footsteps." Although it bas been said that "in cases of ma- 
rine torts courts of àdmiralty are in the habit of giving or withhold- 
ing damages upon enlarged principlesof justice and equity, and bave 
not circumscribed themselves within the positive boundaries of mère 
municipal law," and that "they haVe exercised a conscientious dis- 
crétion upon the subject," (Stoeî, J., in The Marianna Flora, 11 
Wheat. 1,) thèse observations do not iniply that such courts do not 
proceed upon settled rules equally with courts of equity or of conainon 
law. The most certain évidence of thèse rules is to be found in the 
reports of their décisions. If thèse fail to dénote the récognition of 
a principle or the application of a rul« which is invoked in the case 
in hand, and the facts are not new, but are sirailar in substance to 
those which hâve frequently been the subject of judicial treatment, 
the absence of authority is purauasive évidence that no such princi- 
ple or rule exists. 

No authority is found for the rule of apportioning damages in cases 
of mutual faUlt, except in causes of collision, négligent navigation, 
and possibly of prize, in the décisions or in the text-books earlier than 
the recônt case of The Explorer, 20 Ped. K4p. 135. The learned 
judge who decided that case concèdes that he had not been able to 
find "that, outside of collision and prize cases, the àdmiralty courts 
bave claimed or exercised a différent rule, as to cases of contributùry, 
concurrent, or comparative négligence, from that applied generally 
in courts of law and equity iri cases of damage and torts suffered on 
land." On the other hand, it has been repeatedly decided, directly 
or by implication, prior to the présent case, by the district courts in 
this circuit, that, when the negligenceof the party injured contributed 
to produce the injury, he could not recover. lû The Germania, 9 Ben. 
'356, Blatchford, J., stated the rule as follows: 

"The owner of the vessel is liable in personam, and the vessel ia liable in 
rem, for injuries done to person or property by the négligence of the master 
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and crew of the vessel, only where thé owner woiild, under tta sarrie eircum- 
stances, be liable in a suit at comraon law." 

This was also assumed to be the rule by Bbnedict, J., in The Ca- 
lista Hawes, 14 Fed. Pkep. 493. The metnbers of the profession in 
this circuit hâve hitherto acquieaced in thèse décisions, and the cir- 
cuit court, until now, bas never been called upon to question their 
correctnesB by an appeal. In The Rheola, 19 Fed. Kep. 926, it was 
also assnmed by the circuit judge to be the rule that the libelant 
could net recover for personai injuries if his négligence had eontrib- 
uted to produce them. That this bas been the understanding of 
the law in other circuits is manifest by the opinions of Deady, J., in 
The Chandos, 4 Fed. Kep, 645, and in Holmes v. Oregon R. Co., 5 
Fed. Eep. 523, and by the opinion of Hughes, J., in The Manhasset, 
19 Fed. Rep. 430. See, also, Henry, Adm. § 77. 

The rule of admiralty in collisions, apportioning the loss in case 
of mutual fault, is peculiar to the maritime law. It is net derived 
from the civil law, which agrées with the common law in not allow- 
ing a party to recover for the négligence of another where his own 
fault bas contributed to the injury. Whart. Neg. § 300. It emanated 
from the ancient maritime codes, and the reasons which are assigned 
by commentators as commending it are varions and divergent. Ac- 
cordingto Clierao, (1 Bell, Comm. 5th Ed. 581,) "this rule of division is 
a rustio sort of détermination, and such as arbiters and amicable com- 
promisers of disputes commonly follow where thoy cannot discover 
the motives of the parties, or when they see fault on both sides." 
He thought its object was to prevent owners of old and worthless 
ships from getting them run dbwn on purpose, in order to found a 
claim for excessive damages. Mr. Bell défends the rule upon ex- 
pediency, "because," he says, "tbere appears to be no suffieient pro- 
tection, without some such rule, for weak ships against stronger and 
larger ships, the masters and crews of which will undoubtedly be 
more careless when they know that there is little rist of détection, 
and none at ail of direct damage to their vessel by which a smaller 
ship may be run down without any injury to the assailant." Lord 
Denman, in Devaux v. Salvador, 4 Adol. & E. 420, says : "It grows out 
of an arbitrary provision in the law of nations, from views of gênerai 
expediency, not as dictated from natural justice, nor, possibly, quite 
consistent with it." 

By the laws of most of the maritime states the rule was applied 
indiscriminately in collisions when both vessels were to blâme, when 
neither was to blâme, and when the blâme could not be detected. 
Abb. Shipp. 229. In a récent article in the Law Quarterly Eeview, 
(July, 1886, vol. 2, p. 362,) Mr. Marsden traces the history of the 
récognition of the gênerai maritime law on this subject by the En- 
glish admiralty courts, and shows that in the earlier cases the rule 
of division of loss was applied when there was no fault in either ship, 
and when the cause of collision was uncertain, as well as in cases 
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when both ships were in fault. Sinee The Woodrop Sims, 2 Dods. 
83, the rule bas only been applied in the case of both sbips in fault ; 
and, as tbus applied, is now adopted as part of the gênerai municipal 
law of England by the judicature act of 1873. 

In our own courts it may still be regarded, perhaps, as an- open 
question whether apportionment is the rule where the fault is in- 
scrutable, as well as when both vessels are in fault, or whether only 
■when both vessels are in fault. The Grâce GircUer,TWal\. 196; The 
John Henry, 3 Ware, 264; The David Dows, 16 Fed. Eep. 154 ; The 
Cornet, 1 Abb. 451; The Breeze, 6 Ben. li; The Summit, 2 Cmt. 150. 

If no trace is to be found of any doctrine of liability or rule of 
damages in cases of marine torts which is peculiar to the admiralty, 
except that which obtains in cases of collision, and bas exclusive réf- 
érence to the conduct of ships towards.each otber, and the faults or 
accidents incident to their navigation, resort may be had to the prin- 
ciples or analogies of the common law or of the civil law when a new 
question arises; and it bas also been said that local statutes or gên- 
erai statutes, not obligatory upon courts of admiralty, furnish a rule 
of décision. The Highland Light, Chttae, Dec. 150; Steam-boat \. 
Phœbus, 11 Pet. 175; Steam-boat Co. v. Chase, 16 Wall. 531; Cutting 
V. (Seafet/ri/, 1 Spr. 522; The Lottawànna,21'^&\\. 6?>8. Ordinarily, 
to détermine the right and remédies of parties for marine torts the 
courts recur to the rules of the common law to ascertain what acts 
are marine torts. Peterson v. Watson, Blatchf. & H. 487. In the 
language of the décisions, marine torts are said to embrace wrongs 
committed by direct force, and those suffered in conséquence of the 
négligence or malfeasance of others, "where the remedy at common 
law is by an action on the case." Philadelphia, W. de B. R. Co. v. 
Philadelphia, etc., Steam Tow-boat Ce, 23 How. 216; Leathers v. 
Blessing, 105 U. S. 630. 

As bas been stated, both the common law and the civil law agrée 
in denying a right of recovery for négligence when the négligence of 
the party injured bas concurred in producing the injury. The reason 
for the rule is sometimes said to be based upon grounds of public 
policy, which require, in the interest of the whole community, that 
every one shall take such care of himself as can reasonably be ex- 
pected; but the reason more commonly assigned why contributory 
négligence is never oonsidered in mitigation of damages, but is deemed 
a complète défense, is because "the law has no scales to détermine, 
in such cases, whose wrong-doing weighed most in the compound that 
occasioned the mischief." Railroad Co. v. Norton, 24 Pa. St. 469; 
Greenland v. Chaplin, 5 Exch. 243, 247; Wilds v. Hudson River R, 
Co., 24 N. Y. 432. The language of Steong, J., in Heil v. Glanding, 
42 Pa. St. 493, 499, is as follows : 

"The reason why, in cases of mutual concurring négligence, neither party 
can maintain an action against the other, is not that the wrong of tlie one is 
set ofif against the wrong of the other; it is tliat the law cannot measure how 
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niucli tlie damage suffered is attributable to tlie plaintifl's own fault. If he 
were allowed to recover, it might be that he would obtain from the other 
party compensation for his own misconduct." 

It would seem that either of the reasons assigned should be as con- 
trolling with a court of admiralty as in a court of common law. It 
is also to.be observed that the rule relates to the cause of action, and 
dénies any right of recovery, and is not one of damages for ascertain- 
ing what measure of compensation should be awarded. 

The question presented by this appeal is both novel and interest- 
ing. Cases similar to this are now frequently brought in the dis- 
trict courts, but those in which the amount involved is sufficient to 
enable an appeal to be brought from this court to the suprême court 
are very rare ; and it f ollows that the décisions of the circuit courts 
must be accepted as final, and as definitely determining the law of 
such cases for probably many years. The judgment of the circuit 
court in the case of The Explorer is embodied in a carefully consid- 
ered opinion, and is entitled to great weight in this court. But what- 
ever doubts might be entertained of its correctness, or of the duty of 
this court to yield to its authority as the judgment of a court of co- 
ordinate jurisdiction, pronounced after fuU considération by a judge 
whose opinions always command the highest respect, hâve been re- 
moved by a décision of the suprême court which seems to hâve been 
overlooked by counsel, as well as by the judges who bave hitherto 
considered the question involved. In Atlee v. Packet Co., 21 Wall. 
389, there was an appeal in admiralty from a decree of the circuit 
court of the district of lowa awarding damages to the owners of a 
barge which was injured by being run against a stone pier built by 
the respondent in a navigable part of the Mississippi river. The 
circuit court decided that the pier was an unlawful obstruction, and 
decreed for the whole damages sustained by the libelant; but the su- 
prême court, although agreeing that the pier was an unlawful struct- 
ure, and that the respondent was liable, decided that the pilot of the 
barge was guilty of négligence for want of knowledge of the pier, and 
for hugging the shore, when, by proceeding further out in deep water, 
his vessel would hâve been safe; and reversed the decree below by 
dividing the damages. The question whether damages should be di- 
vided in such cases was considered and disposed of ; Mr. Justice Mil- 
ler delivering the opinion of the court in the foUowing language : 

"But the plaintiff has elected to bring his suit in an admiralty court, which 
has jurisdiction of the case, notwithstanding the concurrent right to sue at 
law. In this court the course of proceeding is in many respects différent, and 
the rules of décision are différent. ïhe mode of pleading is différent, the pro- 
ceeding more summary and informai, and neither party has a right to trial 
by jury. An important différence as regards this case is the rule for esti- 
mating the damages. In the common-law court the défendant must pay ail 
the damages or none. If there has been, on the part of plaintiff, such care- 
lessness or want of skill as the common law would esteem to be contributory 
îiegligence, they can recover nothing. By the rule of the admiralty court. 
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where there has been such conbributory négligence, or, in other words, when 
bbth hâve been in fault, the entire damages resulting from the collision mnst 
be equally divided between the parties, This rule of the admiralty comniends 
itself quite as favorably, in its influence in securing practical justice, as the 
other; and the plaintifC, who has the sélection of the forum in which lie will 
litigate, cannot complain of the rule of that forum. It is not intended to say 
that the principles which détermine the existence of mutual fault, on wlùch 
the damages are divided in admiralty, are precisely the same as those whicli 
establish contributory négligence at lavf that would defeat the action. Eaoh 
court has its own set of rules for determining thèse questions, which may be 
in some respects the same, but in others vary materially." 

Upon thèse views of the law, the collision rule for dividing damagea 
can no longer be considered as applicable only to cases involving the 
rights and responsibilities of parties for coUiding vessels. The prin- 
ciples enunciated apply to ail cases of marine tort founded upon négli- 
gence, without regard to any peculiar considérations of maritime policy 
for regulating the conduct of ships towards each other, or to any ex- 
ceptional rules of practice adopted by the admiralty courts becanse 
of the intrinsic difficulty in collision cases of locating the fault, or the 
cause of the disaster. This décision covers the whole ground, and 
fuUy sustainathe ruling in The Explorer and in the district court. 

The decree of the district court is affirmed. 

NOTE. 

Neouqbnoib— ÇoNTEiBnroBY — EtTLE IN Admiealty. The rule that contributory négli- 
gence prevents a reoovery is not applicable in admiralty, The Wanderer, 20 Fed. Rep. 
140; TheExplorer, Id. 136; The David Dows, 16 Fed. Rep. 154; The James M. Thomp- 
son, 12 Fed. Rep. 189; The Qarland, 5 Fed. Rep. 924; and will not cause the déniai of 
relief to one whose négligence may hâve contributed to hls injury, The Mabel Com- 
eaux, 24 Ped. Rep. 490 ; Tlie Garland, 6 Fed. Rep. 924. 

Where a collision is owing to the négligence of two vesseb, even thongh in nnequal 
degrees, the fault should not fall whollv on one, The Pegasiis, 19 Fed. Rep. 46; The 
Franconia, lePed. Eep.149; The David Dows, Id.l54; Memphis & St. L. P.Co.v.H.C. 
Yaeger Transp. Co., 10 Fed. Rep. 395; The Monticello, 15 Fed. Rep. 474; and the dam- 
ages will be apportioned according to the disparity or fault, The P. I. Merrynian, 27 
Fed. Rep. 313 ; The (Jolumbia, Id. 238 ; The Mary Ida, 20 Fed. Rep. 741 ; The Syracuse, 
18 Ped. Rep. 828; The B. & 0., Id. 643; The M. J. Cumniings, Id. 178; The Jeremiah 
Godfrey, 17 Fed. Rep. 738 ; The Wm. Murtagh, Id. 259; S. C. 3 Fed. Rep. 404; Chris- 
tian v. Van Tassel, 12 Fed. Rep. 884; The Roman, Id. 219; ConnoUy v.Ross, 11 Fed. 
342 ; The Ant, 10 Ped. Rep. 294 ; The William Cox, 9 Fed. Rep. 672; S. C. 3 Ped. Rep. 
645; The Parnley, SFed.Rep. 629; but where aplaintifî so far contributes to the injury 
by his own négligence or wantof ordiiiary care and caution that but forthat négligence 
or want of care the injury would not hâve happened, he is not entitled to recover, The 
E. B. Ward, 20 Fed. Rep. 702; The Cari, 18 Fed. Rep. 655; Sunney v,Holt, 16 Fed. 
Rep. 880. 



The Michael Davitt.» 
{District Court, N. B. New York. October 33, 1886.) 

CÎOLLISroN — TUO'S FAILtJRE TO QlTE NOTICB OF APPROACH— PASSAGE THROtrOH 

Watbbs Whereon View is Obstructed — Fifth Rule of Boahd op Stt- 

PBRVI8ING INSPEOTORS. 

"Whenever a steamer is nearing a short bend or curve in the channel, 
where, from the height of the bank or other cause, a steamer approaching 

'Reported by Théodore M. Etting, Esq., of the Philadelphia bar. 
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from tlie outside direction cannot be scen for a dislance of half a mile, thc 
pilot of snch steamer, when he shall hâve arrived witïiin half a mile of such 
curve or bend, shall give a signal by one long blast of the steam-whistlo. " A 
failure to comply with this régulation, coupled wlth the circumstance that, 
until they were in close proximity, neither vessel was aware of the présence 
of the other, ia sufflcient to charge both with négligence. 

In Admiralty. Collision. Libel in rem by the owners of one of 
two colliding vessels. 

Benjamin H. Williams, for libelants. 
George Clinton, for respondent. 

CoxE, J. On the eleventh of September, 1885, at abont 2 o'olock 
in the afternoon, a, collision occurred between the steam-tugs Eagle 
and t>avitt, on the Tonawanda creek, about 50 feet from its mouth. 
The Davitt was proceeding down the Niagara river, from Buffalo to 
Tonawanda. The Eagle was passing down the creek, destined for a 
point half a mile up the river. The creek, at its mouth, ia about 
175 feet in width, and navigable from shore to shore. The view 
from the creek to the river, and vice versa, was obstructed by lumber 
piles along the banks of each, so that the tuga did not disoover each 
other until they were in close proximity. ,The Davitt then blew one 
blast upon her whistle, and was answered by a similar bla^t from 
the Eagle, indicating that each would keep to the right. 

Each party has endeavored to prove unskillful seamanship on the 
part of his adversary after the tugs became aware of each other's 
présence. , If the controversy were confined to what then took place, 
it would be a most difficult one to détermine ; for a record so replète 
with conflicting and irreconcilable statements is seldom presented to 
the court. AU agrée, however, that when the signais were exchanged 
the danger was imminent. According to the prépondérance of proof, 
the space between the tugs at this time must be measured by lesp 
than 100 feet, and the time for action by less than 20 seconds. The 
péril was close at hand. It was- a situation to unnerve the steadiest 
hand, and confuse ealmest judgment. There is nothing, therefore, 
xequiring severe criticism in the maneuvering of either tug at this 
time. Unquestionably, each endeavored, to the best of her ability, 
to avoid the accident. It would, in such circumstances, be nnjust 
to impute négligence to a vesael becanse she departed, in some slight 
degree, from the strict rules of navigation, or to hold her iiable be- 
cause her master, having to do two necessary acts, , reversed the 
order in which he should hâve performed them. It is quite clear 
that the cause of the collision must be sought for prior to the time 
referred to. The fault was in permitting the tugs to get into so 
hazardous a predicament. That both are responsible in this regard 
there can be but little doubt. Indeed, the presumption of mutual 
fauH foUows, as an almost necessary conclusion, from a mère state- 
ment of the fact that two steamers, unincumbeted by tows, in a wide 
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and unobstructed cliannel, and in broad daylight, collided in the 
manner disclosed by this testimony. 

First, as to the Davitt. The fifth rule adopted by the board of 
supervising inspectors provides that "whenever a steamer is nearing 
a short bend or curve in the channel, where, from the height of the 
banks or other cause, a steamer approaching from the outside direc- 
tion cannot be seen for a distance of half a mile, the pilot of such 
steamer, when he shall bave arrived within half a mile of such curve 
or bend, shall give a signal by one long blast of the steam-whistle." 
And a note, following the eighth rùle, provides that "the foregoing 
rules are to be complied with in ail cases, except when steamers are 
navigating in a crowded channel, or in the vicinity of wharves. Un- 
der such circumstances, steamers must be run.and managed. with 
great caution, sounding the whistle, as may be necessary, to guard 
against collision or other accidents." 

Thèse are précautions which, even in the absence of régulations, 
would be dictated by common sensé and common prudence. That 
the Davitt failed to give the signal provided by the rule is conceded, 
but her master asserts that, when approaching the creek, he gave a 
warning signal, consisting of three blasts of the whistle, which was fol- 
lowed soon afterwards by another signal of two blasts. It is impossi- 
ble to locate the points where thèse signais were given with anything 
like accuracy, for the master has made at least three contradictory 
statements upon the subject. The first was made on the day of the ac- 
cident, when the occurrence was fresh in his memory, and it is, to some 
extent, corroborated by collatéral facts and circumstances. He there 
asserts that when within about 100 feet of the point he noticed, across 
the point, a tug approaching, and immediately blew two whistles for 
the port side, and received no response, He then immediately blew 
one whistle, which was answered by the Eagle. If this is a correct 
version of the transaction, it needs no comment to prove that a grave 
fault was committed. To signal that he would take the left side, and 
attempt to take it, and immediately thereafter change his purpose 
and his helm, and signal for the right side, was a course calculated 
to mislead and perplex the pilot of the approaching vessel. It is 
true that the master of the Eagle testifles that he did not hear the 
iwo blasts from the Davitt. If they were given, he must hâve heard 
them, and there is some évidence, based upon the conduct of his tug, 
indicating that he did hear them, and shaped his course accordingly. 
But, in any aspect of the case, the conviction is strong in the mind 
of the court that the Davitt failed to take the précautions which the 
circumstances demanded. She was close to the river dock — prob- 
ably not over 30 feet out — when she shot past the corner at a rate 
of speed sufQcient to carry her to the middle of the creek before she 
could be successfully controlled. When she was in a position to see 
1vhat was approaching in the creek her bows were across its mouth. 
She took this dangerous course, knowing that a tug was in the creek, 
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and that in maneuvering she had to contend against the swift eurrent 
of the Niagara river. Surely this was a reckless disregard of the 
rule of navigation that in crowded channels, and in the vicinity of 
wharves, steamers must be managed with the greatest caution. 

The foregoing considérations apply to the Eagle as well as to the 
Davitt. It is impossible to hold. the latter in fault without including 
the former also, It is conceded that the Eagle, from the time she 
started from her dock until she was in extremis, gave no signal what- 
ever, but proceeded, at the rate of about four miles an hour, directly 
down the creek, taking no précautions of any kind to notify passing 
vessels that she was about to émerge into the river. Of course this 
was négligence. The situation was similar in many respects to the 
case of The Troy, 28 Fed. Eep. 861, reeently decided. 

The libelants are entitled to a decree for one-half their damages 
and a référence to the clerk to compute the amount. 



The Nicholson and The Adams.' 
(District Court, W. D. New York. October 18, 1886.) 

1. CoLiiisioN— MooHiNG OF Vessbl— Space Occupied— Local Oedinancb— Ves- 

BBL MOORBD — TUG AND TOW— NEGLIGENCE. 

If a local ordinance permits the mooring of vesBels, two abreast, and if the 
two together do not project as far into the river as a single vessel of the class 
constantly occupying the same space, the vessel at rest cannot, by reason of 
the circumstance that she ismoored as aforesaid, be chargea with négligence 
in being moored in an improper place. 

2. Same — Tow — Hbad-Sailb TlNBUMiED — Négligence. 

A tow is in fault if, in threatening weather, she enters a narrow fairway, 
fllled with vessels, with her head-sails insufflciently secured, and, if this fault 
contributes to producef a collision, she is chargeable with négligence 
8. Same— Tua — Mbasube oi- Skill and Carb— Négligence. 

The degree of care required on the part of the tug must, obviously, be meas- 
ured by the condition of the tow. To tow a large and deeply-laden schooner 
up a narrow and obstructed channel, at the rate of flve or six miles an hour, 
with a hurricane blowing, and the tow's sails unfurled, is not good seaman- 
ship, and, if this lack of care contributes to a collision, she is chargeable with 
négligence. 

In Admiralty. Action in rem, against tug and tow, by the owners 
of a vessel moored in a river. 
George Clinton, for libelant. 
H. C. Wisner, for the Nicholson. 
George S. Potter, for the Adams. 

CoxE, J. The libel in this action is filed by. John Wimett, the 
owner of the canal-boat R. Webb Potter, against the schooner Eliza- 
beth A. Nicholson and the steam tug James Adams, alleging that on 

■Reported by Théodore M. Etting, Bsq., of the Philadelphia bar. 



890 FEDERAL KEPOETER. 

the evening of September 8, 1885, a collision, occasioned by their 
négligence, ocourred between the schooner and tlie canal-boat, by 
which the latter received serious injury, The Adams is a large and 
powerful harbor tug. The Nicholson is a three-raasted schooner, 
with a capacity of 650 tons, earrying a square sail, square topsail, 
and top-gallant aail on her foremast. 

On the evening in question the Potter laymoored at the Lion ele- 
vator, near the entrance of Peok slip, on the westorly side of the 
Bufifalo river, outside the steam canal-boat Scoville and the steam 
tug Maytham. It was a fréquent occurrence for beats to lie at this 
point. The river for some distance below is about 200 feet in width, 
but at the point in question it is somewhat wider. During the early 
part of the evening the wind was light, blowing from the south-east 
and south, the velocifcy being about seven miles an hour. At 10 p. 
M., as appears by the record of the United States signal office, it bad 
increased to 18 miles, at 11 p. m. it was 14 miles, and at midnight 
20 miles, per hour. At 11 : 20 p. m. a very severe squall set in from 
the south-west, and continued until 11:55 p. m., the wind blowing 
from the lake, and directly across the river. At 11:45 the wind 
reached a maximum velocity of 35 miles per hour. The storm was 
accompanied by rain, thunder, and lightning. The night was very 
dark. The Adams had taken the Nicholson in tow some three miles 
up the lake, having two Unes from the schooner, — one from the port, 
and another from the starboard, bow. Her destination was the Wells 
elevator, some 900 feet beyond where the Potter lay, and on the op- 
posite side of the river. The Nicholson was heavily loaded, drawing 
about 14 feet of water. Her square sails were not securely furled, 
but hung loose in the gearing. The clews were hauled up close, but 
when the squall struck them the bunt-lines of the lower sail gave way, 
leaving about tvyo-thirds of its surface exposed. The yards were 
braced around to port, so that the sails would draw when the wind 
struck them. The schooner and tug had arrived at the entrance to 
the harbor before the squall became serious. The schooner sheered 
badly, and the tug signaled for assistance, but continued her course 
up the river, at the rate of between five and six miles per hour. 
When near the Eichmond elevator the tug dropped the port line, 
backed to the starboard bow of the schooner, and made a line f ast to 
her timberhead, near the bow. At about the same time another tug, 
the Annie P. Dorr, came to the assistance of the Adams, and took a 
line from the starboard quarter of the schooner. Soon afterwards 
the Nicholson sheered to starboard and struck the Potter on the star- 
board corner of the stern, two feet from the side, breaking the lines 
which held her to the other boats. The stem of the Adams struck 
the stern of the Maytham, and the line from the tug to the schooner 
was parted. The JPotter swung out from her moorings, and, before 
she could be again seeured, another schooner, the Michigan, struck 
her, causing additional damage. 
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The accident may be more olearly understood by an examiuation 
of the accompanyîng diagram. 



CD 







There is hère a triangular contest, in whîoh each boat insista that 
Bhe is blameless, and that the collision was occasioned by the care- 
lesBness of the other two. 

It is entirely clear that thê accident was not, in a légal sensé, an 
inévitable one. It is only when safe navigation is rendered impossi- 
ble from causes which no human foresight ean prevent — wben the 
forces of nature burst forth in unforeseen and uncontrollable fury, so 
that man is helpless, and the stoutest ship and the wisest mariner 
are at the mercy of the winds and waves — that such accidents occur. 
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The collision hère could hâve been prevented; therefore it was net 
inévitable. It is also true that no one of the three beats concerned 
would hâve been managed as it was if the sudden and almost nn- 
precedented gale had been anticipated. 

Négligence is imputed to the Potter in two particnlars. It is said 
that she exhibited no light, and that sbe was moored in an improper 
place. The master of the Potter testifies positively that when he re- 
tired for the night he plaeed a light upon her forward cabin, and 
when he came on deck after the collision it was still bnrning. The 
proof that there was a light at ail times on the Scoville is even 
more satisfactory. Opposed to this is the testimony of the crews of 
the tugs and schooner that they saw no light. When it is remem- 
• bered that the night was dark and misty, that the schooner was 
destined for the Wells elevator, on the opposite side of the river, 
and that there was nothing to direct the attention of the sailors to 
the point where the canal-boats lay until after the schooner luffed, 
it is net snrprising that they did not observe the lights. After the 
schooner took the sheer, there was little time for observation ; the 
few minutes that elapsed before the collision were moments of in- 
tense excitement. The business in hand was sufficiently urgent to 
absorb the attention of every one on the three vessels, and, if the 
lights on the canal-boats had been far more brilliant than they were, 
it is quite probable that no one would hâve observed them. But I 
am fully convinced that had the light been absent it would not bave 
contributed in the remotest degree to the accident. If the collision 
is attributed to the fault of the tug, the great weight of testimony 
proves that her captain would bave taken the same course if he had 
known the précise location of the canal-boats at the Lion elevator. 
Indeed, he did know of the position of the tug Maytham, for she had 
for several days been tied up at that point. If, on the other hand, 
the collision is attributed to the fault of the schooner, it is entirely 
clear that she luffed from causes which could not hâve been affected 
by any number of lights at that point in the river. The tug would 
not, and the schooner could not, hâve taken a différent course. 

Eegarding the position of the Potter, it cannot, upon this proof, be 
held to be improper. No régulation forbade two canal-boats from 
lying abreast at that point. The two together did not project into 
the river as far as one of the larger steam or sail vessels which con- 
stantly lie along the docks. The court bas heretofore considered 
several causes where it appeared that canal-boats not only, but large 
vessels, were moored, three and four abreast, at dangerous points, — 
so dangerous, in fact, that an argument inculpating them could easily 
bave been constructed, for the city ordinanees forbid more than two 
vessels from lying abreast, — and yet the subjeet was not alluded to 
except incidentally. When a proper case arises, the court should 
not hesitate to condemn the practice, but there would be little pro- 
priety in pronouncing that to be négligence which is permitted by 
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local régulations, and which, perhaps, is rendered necessary by the 
crowded character of the harbor. The fréquent occurrence of cob 
lisions which, were it net for this custom, might, perhaps, be pre- 
vented, ought, it would seem, to require more stringent rules in this 
regard in the future, or, at least, the strict enforcement of the ex- 
isting ordinances. 

An examination of the voluminous testimony submitted leaves the 
mind in doubt as to the proximate cause of the accident. So many 
opposing opinions and conflicting théories are advaneed — tbere ia 
such a marked conflict as to what took place just prior to the col- 
lision — that anything like démonstration is out of the question. It 
is thought, however, that the évidence disclosea négligence on the 
part of both the schooner and the tug, and that the disaster must be 
attributed to their joint fault. 

First, as to the Nicholson. It is sufficiently established that her 
head-sails were not properly secured. Two-thirds of one of them, 
owing to the defective bunt-lines giving way, was exposed to the wind. 
As she passed up the river the wind tbrough the slips caught her 
head-sails, and turned her bow to port. To eounteract this, it was 
necessary, at such times, to keep her helm a-port. The next moment, 
as she came under the lee of the elevators and large structures on 
the westerly bank, the sails came becalmed, and the wind struck her 
starboard quarter. This, espeeially with a port helm, tended to 
throw her stem to port and her bow to starboard, and necessitated a 
quick change of helm from port to starboard, and vice versa, as oc- 
casion demanded. To thus enter a narrow fairway, fiUed with ves- 
sels, stationary and moving, would be questionable seamanship at 
any time, and in any circumstances ; but with a storm threatening, — 
and there is évidence of ominous signais in the sky before the harbor 
was reached, — it was a grave fault. That it made navigation in the 
harbor more hazardous is conceded. The schooner had exhibited a 
tendency to become unruly lower down the river, near the coal shutes. 
It can hardly be disputed that with her port braces hauled in, and her 
head-sails alternately drawing and becalmed, necessitating fréquent 
and skillful changes of the helm, she was not in a condition to be 
easily handled. Indeed, it is quite clear from the testimony that her 
helm was not put hard a-starboard at any time after passing the 
Eichmond slip, and, if put to starboard at ail at that point, it was not 
done in time to prevent the sheer. Had her jibs or foresail been up 
and drawing, her fault would bave been admitted by ail, and it must 
be held that the actual condition of her head-sails was négligence, only 
in a less degree, and contributed to produce the accident. It is not 
necessary to examine the other acts of carelessness imputed to the 
schooner. They are disputed, and the one alluded to is sufficient to 
justify a decree against her. 

Was the Adams at fault? It is true that a tug is not a common 
carrier or insurer. The highest possible degree of skill is not re- 
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quired of her. She is bound, however, to exercise reasonable skill 
and caro in the discharge of her duties. The law requires her to 
know and guard against the périls of the harbor, to sélect the safest 
and beat way to reach the point of destination, and to détermine 
whether, in the existing state of wind and water, it is safe to proceed 
with her tow. The Nicholson, after she entered the harbor, was, in 
fact and in law, under control of the tug. The condition of the head- 
sails of the schooner was obvions to those on board the tug. The 
master of the tug saw them hanging loose in the gearing. Knowing 
the intricacies of the harbor, he could appreciate the danger from 
this source more fuUy than the master of the schooner. The degree 
of care which he assumed must be measured by the obviously dan- 
gerous condition of the tow. Greater skill and prudence was re- 
quired. What might hâve been skillf ul seamanship on a calm, moon- 
light night must be regarded as bad seamanship when the condition 
of the éléments on the night in question is considered. Stated gen- 
erally, it was imprudent for the Adams to tow a large and deeply- 
loaded schooner, with her head-sails unfurled, up a narrow and ob- 
structed channel, at the rate of five or six miles an hour, on an in- 
tensely dark night, with a hurricane blowing from the south-west. It 
is true that the sudden squall put both vessels in an awkward and baz- 
ardons situation; and though it is by no means easy, upon thisproof, 
to détermine which of the courses suggested the Adams should hâve 
adopted, it is quite certain that she should not hâve taken the course 
she did, which was the most perilous of them ail. When just inside 
the pier at the light-house the squall burst upon them. The tug knew 
that she would hâve difficulty in controlling a vessel so circumstanced 
as the Nicholson. She could hâve checked down, and gone along- 
side of the schooner, and waited for assistance, where there was am- 
ple sea-room to maneuver. Even had she proceeded, it was not 
necessary for her, in the teeth of the harbor régulations, to proceed 
at 80 high a rate of speed. 

Again, it was bad seamanship for the Adams, at the Eichmond 
elevator, when the Dorr was at hand, and in a moment more would 
hâve had a stern-line fast, to give up ail control of the Nicholson, 
knowing that she was almost certain to sbeer the moment the line 
was thrown off. Whether the tug backed or not after she reach ed 
the schooner's bows it is almost impossible to détermine. If, as she 
insists, the bluff of her port bow was on the schooner's starboard 
bow, and she was pushing the latter over under a starboard helm, 
using ail the power she possessed, it is difBcult to understand how 
her stem could hâve struck the stem of the Maytham. To reconcile 
the two positions would puzzle the most accomplished expert. 

It foilows that the libelant is entitled to a decree against the 
Adams and the Nicholson. A moiety of the entire damages, inter- 
est, and costs, should be charged against each vessel, severally, ac- 
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cording to the rule laid down in The Alabama, 92 U. S. 695, and The 
Washington, 9 Wall. 513. 
There should be a référence to tbe clerk to oompute the damages. 
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Geinnell V. The John A. Moegan. 

(District Court, D. Connecticut. October 16, 1886 ) 

Sbamek— Lien pob Wages— PROCEBDUîa in Rkm bt a Mastbr to Rbcovbb 

THB "WAGES OF a SbAMAN — ACTUAL and S0BSTITUTED MasTEK. 

One who is employed bj[ the charterers of a vessel to act as master, and who 
serves in that capacity, will not be permitted to avail himself of a subterfuge 
as a means of reoovering seamen's wages from the vessel. The fact that 
in the owners' application for a license the name of anotherperson appears as 
master, will not estop them from showing the truth. 

Libel by the Master against His Vessel for Seaman's Wages. 
John G. Crump, for libelant. 
iSamueZ Pac/f, for claimants. 

Sjbipman, J. This is a libel in rem against the steamer John A. 
Morgan for seaman's wages. The défense is that the libelant, al- 
thongh calling himself a seaman, was really the captain of the ves- 
sel. 

In June, 1885, Powler & Coburn, who are fish-oil manufacturers, 
chartered the steamer John A. Morgan for the Menhaden fishing sea- 
son of four months. They succeeded, to a certain extent, to the bus- 
iness of the corporation of George W. Miles & Co., of Milford, of 
which corporation Coburn had been a stockholder. The libelant, 
Philip S. Grinnell, had been a master of one of the steamers of George 
W. Miles & Co., and had been master of other steamers for years, 
was an expert fisherman, and commanded a high salary. He had 
received as much as $3,000 for the fishing season. Mr. Coburn knew 
his réputation, and that he had been one of Miles & Co.'s masters, 
and engaged him, in 1885, to "go fishing" for the firm upon one of 
their vessels, at a salary of $1,500, and three cents per thousand 
for ail fish caught in excess of 6,000,000. The libelant was to pur- 
chase the necessary outfit of seines, and was to hire ail the men ex- 
cept the engineers. 

The understanding of both Coburn and Grinnell was that the 
libelant was engaged as captain of the vessel, to be in fuU command 
of her, and in charge of the entire business. The libelant hired ail 
the men except the engineers, and, among others, hired Daniel Grin- 
nell to be the captain, at $50 per month. Daniel Grinnell was to 
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be and was the pilot. Philip S. Grinnell now styles himself the 
master of the seine, who had the oversight of the fishing depart- 
ment. This vessel was what is call a "single-gang boat," in which 
the captain is, as a rule, the master of the seine. "Double-gang 
boats" hâve two masters of seines, one of whom is the captain. 

There is not sufficient évidence to enable me to find definitely the 
reason why the libelant chose to call Daniel Grinnell the captain, 
but I believe it was because, as the resuit of George W. Miles & Co.'s 
failure, said ^ S. Grinnell thought that a captain bas no maritime 
lien upon the veasel for his wages. The libelant was actually the 
captain of the John A. Morgan, and continued so to be till the end 
of the voyage. 

Fowler & Coburn did not pay him in full, but sent him their notes 
for $541, the balance due him, which notes he retained, but he did not 
discharge whatever lien he had upon the vessel. They were in ig- 
norance, until the last six weeks, that D. G. Grinnell was called mas- 
ter. His pretended employment as master was a subterfuge, and a 
fraud upon the owners of the vessel. 

An important point in the libelant's case is that, in the owners* 
application for a license, and in their bond, and in the license, the 
name of Daniel G. Grinnell appears as master. E. Duncan Harris, 
of the city of New York, the managing owner of said steamer, signed, 
in said city, a bond to the United States for a license, in which the 
name of D. G. Grinnell appears as master. There is no évidence 
that said Harris knew that ha was not master. The bond was sent 
to New London, where the steamer was lying, and Elias F. Morgan, 
as président of the Albertson & Douglass Machine Company, which 
Company was agent for said owners, went with the said Daniel C. 
Grinnell to the custom-house at New London, where said Grinnell 
made oath, as master, before the deputy coUector of customs. The 
said Morgan knew that Philip S. Grinnell was to take the boat for 
the season, and supposed that D. G. Grinnell was the pilot. The 
latter came to Mr. Morgan, and said that he had been sent there to 
take the boat to Tiverton. Said Morgan went with him to the cus- 
tom-house, and permitted the use of his name as master, in as much 
as he was to be the temporary master, to take the vessel to Tiverton. 
Mr. Morgan was too lax in permitting said Grinnell to take the oath. 
but he evidently thought that, as the pilot was to take the boat to 
Tiverton, and the master was absent, there was no impropriety in 
the former's making oath, as master for that occasion. The laxity 
of Mr. Morgan should not estop him or the owners from showing the 
truth. 

The claim of the libelant for a lien for eeaman's wages is founded 
upon a prêteuse. He was not an ordinary seaman, but was the cap- 
tain, and should not be permitted to gain a maritime lien through 9. 
subterfuge. 

The libel is dismissed, with costs. 
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HuBD and otbers v. Moiles and others. 

{Où-euit Court, W. D. Miehigan, N. D. November 9, 1886.) 

CotJETS — United States Circuit Codkt — Suit to Forbclose Mortgage Pend- 
iHG Former Suit for Accoukting in Anothbr District. 

Complainant, being a non-resident of the state, files a bill for the foreclos- 
ure of a mortgage in the United States circuit court of the Western district of 
Miehigan; défendant, being a résident of the Eastern division, had prior 
thereto flled bis bill against présent complainants for an accounting of the 
amount due on the mortgage, claiming that certain crédits with complainants 
were applicable to the payment of the mortgage, and the same was thereby 
paid, and therefore the mortgage and notes should be decreed to be canceled. 
Personal service was had upon the défendants in that suit, and it was still 
pending. Held that, while the suit in the Eastern district was not strictly 
^eadable in abatement, the court should stay ail further proceedings in the 
Western district until the détermination of the suit in the Eastern district. 

In Eqaity. Bill to foreclose mortgage. 
D. E. Corbitt, for complainants. 
Edgett é Brooks, for défendants. 

Sbveeens, J. The bill in this cause was filed in April last for the 
purpose of foreclosing a mortgage upon certain lands in the county 
of Chippewa, in this fédéral district, for the sum of $60,000, and in- 
terest, executed by the défendants other than Henry Molles, Septem- 
ber 18, 1884. This mortgage was given to secure six notes, of $10,- 
000 each, which represented certain advances made by the complain- 
ants, as owners of certain timber lands, to the défendants, who are 
mortgagors, to enable them to erect a saw-mill, and the appropriate 
machinery and appurtenances, and for other expenses involved in the 
manufacture into lumber of the timber above mentioned. The man- 
ufacturing was on joint aceount of the owners of the land and the 
manufacturers, upon a contract, the spécial terms of which are not 
now necessary to be considered. There was also, at the date of the 
mortgage, an open running aceount between those parties, growing 
eut of the same business, and which continued after the date of the 
mortgage. Upon that aceount the last-mentioned défendants had 
beeome largely indebted to the complainants at the end of the year 
following the date of the mortgage, unless certain sums, which the 
défendants claimed as crédits, were applied in liquidation of that ac 
count, instead of being applied upon the mortgage; they insisting 
that the latter application should be made. 

Thèse last-mentioned facts respecting the open aceount, and the 
application of crédits, are, of course, no part of the complainants' 
case, but they are brought in by the plea of the défendant mort- 
gagors, (the other défendant, Henry Moiles, being a subséquent pur- 
chaser or incumbrancer,) which plea, after setting up the facts above 
mentioned, allèges that on the eighteenth September, 1885, those de- 
fendants, being résidents of the Eastern district of Miehigan, filed 
v.28F.no. 18—57 
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their bill in equity against the présent complainants, who are non- 
residents of the state, in the circuit court for that district, for the 
pnrpose of obtaining an accounting of the amount due on the mort- 
gage ; claiming that the aforesaid crédits were properly applicable to 
the payment of the mortgage, that the same was thereby paid, and 
therefore that the mortgage and notes should be decreed to be can- 
celed. Personal service was had upon défendants there, and the suit 
is still pending and undetermined there. 

Attention is not bere given to the peculiar circumstances which at- 
tend thèse crédits, and which are set forth in détail in the pleadings, 
because the equities of the parties are not now to be ascertained and 
determined. A motion is now made to dismiss the bill upon the as- 
sumption of the facts stated in the plea, which is treated by the par- 
ties as in the nature of abatement because of the suit pending in the 
Eastern district. I shall therefore give no attention to any question 
of practice which counsel for the parties bave not raised. 

The point for décision is whether the former suit, pending in the 
Eastern district, should abate the présent ; and, if not, what course 
should be taken in this suit while the other is pending. It is a well- 
settled rule, prevailing as well in the state as in the fédéral tribunals, 
that when a court, having jurisdiction of the parties and subject- 
matter, bas obtained control of the matter in controversy, it is there- 
by withdrawn from the scope of other tribunals, and may not be the 
Bubject of litigation elsewhere. But there is some contrariety of view, 
leading to apparent, and perhaps actual, diversity of décision in re- 
spect to the meaning of the term "matter in controversy" in the défi- 
nition of the rule. Counsel for complainants bas argued hère that, 
in order to exclude the jurisdiction of the court in which the second 
suit is brought, the object of the former suit must be the same as in 
the second, and the court in which it is pending must hâve authority 
to grant the relief sought and otherwise obtainable in the second suit; 
whereas, upon the pleadings and controversy in the Eastern district, 
ail that court could do would be to dismiss the bill. In case bis cli- 
ents should succeed there, the mortgage would remain unforeclosed, 
and the parties would be left where they were when the suit began; 
and he claims, what is manifest enough, that the object of that suit 
is not the same as that in the présent one. And there are authorities 
which seem to sustain that contention. Among the cases cited by 
counsel are Granger v.Judge of Wayne Circuit, 27 Mich. 406; Pullman 
V. Alley, 53 N. Y'. 637; Evans v. LingU, 55 111. 455; Kelse.y v. Ward, 
16 Abi). Pr. 98 ; Ostell v. Le Page, 21 Eng. Law & Eq. 640. But a 
Bomewhat careful study of the authorities generally, and especially 
those in the fédéral courts, and of the légal reasons on which the doc- 
trine resta, leads me to the conclusion that this is too narrow a défi- 
nition, and would not in ail cases answer the requirements of the 
rule; but, on the contrary, would exclude a great many which are 
plainly within its reasons and policy. , 
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And the conclasion seems to me to be inévitable that, where the 
question is whether the présent suit can proceed notwithstanding 
another one of prier instance is pending, the inquiry must be whether 
the transaction or res which constitutes the subject of inquiry and 
décision is the same, so that, when decided, there would be a judieial 
estoppel of the parties upon that matter. The piirposes of the rule 
are twotold : First, to prevent collision between courts ; and, second, 
to assure to parties a certain and unfluctuating adjudication of their 
rights. It may be that the first of thèse purpoaes is not so mani- 
festly involved in cases where the subject which has been drawn 
within the jurisdiction of the court is a right rather than a tangible 
thing, because the danger of actual collision is not so great; but the 
mischief to the parties and the unseemliness of the conflict in juris- 
prudence are the same; and it seems to me that the other reasons 
than that of the danger of actual conflict in the exécution of procesa 
furnish a sufficient foundation for the doctrine, and that it ought to 
be applied where those reasons exist. Insurance Co. v. University, 6 
Fed. Eep. 4é3, (a case not distinguishable in any material circum- 
stance from the présent;) Bruce v. Railroad Co., 19 Fed. Rep. 342; 
Peck V. Jenness, 7 How. 612; Chittenden v. Brewster, 2- Wall. 191. 

It is quite likely that there is a distinction between those cases 
where the question is whether the former suit is one pleadable in 
strict abatement of the second, and those where the pendency of the 
former suit is presented as the ground for staying proceedings in the 
second. There would seem to be something of practical substance 
in that distinction ; and, if so, it would furnish ground for holding, 
with complainant's counsel, that, in order to be pleadable in abate- 
ment, the first suit must be for the same purpose as the second, and 
substantially the same relief obtainable ; and, vice versa, I should be 
required to hold that, when the subject-matter has been drawn into 
another jurisdiction for some purpose which may involve a décision 
upon its merits, the court should stay the second suit brought for a 
différent purpose, and for relief not obtainable in the first suit, until 
the détermination of the first, when the subject-matter is released 
from the hold of the court impressed or not by the adjudication which 
that court has made. 

Upon this reasoning it would follow that, while the matter of the 
plea is not strictly pleadable in abatement of the présent suit, it ex- 
hibits a state of facts which should induce this court to stay ail fur- 
ther proceedings hère until the détermination of the suit in the Bast- 
ern district, or until the further order of this court; and such will be 
its order. 
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Andbbson, Eeceiver, v. Kissam and others. 
(jairtMit Court, S. J>. Nm York. October 33, 1886.) 

DiscOTBHT— Dépense— Denial that Evidekcb wili, be of Assistance. 

A défendant cannot defeat a full discovery by denying that the évidence 
■will be of assistance to complainant. It is only when it can be seen that the 
interrogations, if answered afHrmatively, ■would not assist the complainant in 
establishing his cause of action, that answers wUl be dispensed with. 

In Eqiiity. 

William A. Beach, for complainant. 

Burrill, Zabriskie é Burrill, for défendants. 

Wallace, J. The complainant is entitled to answers to the spé- 
cifie interrogatories of the bill, except such of tjaem as call for évi- 
dence of transactions which are immaterial to the matters charged 
in the bill, and the défendants cannot defeat a full discovery by de- 
nying that the évidence will be of assistance to the complainant. It 
is only when it can be seen that the interrogatories, if answered af- 
firmatively, wpuld not assist the complainant in establishing his cause 
of action, that answers will be dispensed with. It may be that some 
of the interrogatories call for more minute détails than are neces- 
sary. When they are answered with suiScient fullness, the défend- 
ant will be protected from such minuteness of discovery as would be 
vexatious or oppressive. 

The complainant is entitled to a copy of the account between 
Warner and the défendants, covering the period of the transactions 
set forth in the bill, and to copies of letters, books, and documents 
which may serve to enable the complainant to trace the .moneys, 
drafts, or checks appropriated by Warner into the hands of the de- 
fendants. 



WooNSooKET Inst. fob Savings V. GouLDEN and others. 

(Circuit Court, S. D. lowa, W. D. September Term, 1886.) 

MoETGAGE— Successive Rédemptions from Fokeclosurb Sale— Hights op 
Cbbditoes— Code Iowa, g§ 3112-3117. 
Under Code Iowa, §§ 3113-3117, when one lien créditer has redeemed 

Î)roperty from a f oreclosure sale within nine months thereaf ter, another cred- 
tor cannot redeem from him after the nine months, and before the expira- 
tion of a year, unless the former makes the entry in the sale-book provided 
for by section 8115, naming the utmost amount ne is willing to crédit on his 
claim; at least, without paying ail liens upon the property held by the flrst- 
mentioned redemptioner, whether iunior or senior to his lien. 

In Equity. Bill for foreclosure of mortgage. 
Anderson, Davis é Hagerman, for défendant Dillon. 
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Sapp d Pusey, for défendant Officer. 

Shiras, J. On the sixth day of November, 1883, James P. 
Goulden and wife executed two mortgages upon certain real estate in 
the city of Council Bluffs, lowa, and on the seventeenth of Jan- 
uary, 1885, this suit was commenced for the purpose of foreclosing 
the mortgages, the same having become the property of complain- 
ant. Thomas Officer, trustée, who holds a junior mortgage upon the 
property, and G. D. Dillon, who is the owner of judgmenta against 
the mortgagor, Goulden, were made parties défendant with the 
mortgagors in the suit. On the eighth dayof May, 1885, a decree of 
foreclosure was entered, and F. M. Hunter was appointed a spécial 
master to make the sale of the premises; and on the twentieth of 
June, 1885, he sold the mortgaged property, under the decree, to the 
complainant for the sum of $2,470.10, and executed a certificate of 
purchase in the usual form. March 20, 1886, Dillon redeemed the 
property, paying to the clerk the sum of $2,681.90. On the twenty- 
seventh of March, Officer, claiming the right to redeem from Dillon, 
paid into the clerk's hands the sum of $2,686.76. 

April 1, 1886, the complainant sent the certificate of purchase 
executed by the master to the clerk, with an assignment thereof in 
the following words : "To the party entitled thereto." The spécial 
master, being in doubt as to the rights of the parties, bas, by his re- 
port, submitted the question to the court as to which of the parties is 
entitled to the certificate, and to the deed to be made in pursuance 
thereof. 

Thfe défendant Dillon, on the eighth day of July, 1886, filed a péti- 
tion in the case, setting forth the fact that he held judgment liens 
upon the property for $296.46, and interest, the lien dating from May 
12, 1884, and that he had legally redeemed the property from the 
foreclosure sale, by paying to the clerk, as already stated, the sum of 
$2,681.90; that Officer, who holds a mortgage junior to those owned 
by complainant, but prier to the lien of the judgments owned by the 
petitioner, Dillon, the amount due on the junior mortgage being 
$8,792.80, had paid to the clerk of the court, on the twenty-seventh 
of March, 1886, the sum of $2,686.76, being the amount and interest 
paid by Dillon to redeem from the foreclosure sale, not including the 
amount of the judgments held by Dillon ; and claimed, by reason of 
Buch payment, to hâve redeemed said premises, and to be entitled to 
the deed; which claim the petitioner, Dillon, dénies, and prays an 
order directing the master to exécute the deed to him. 

To this pétition Officer filed an answer, claiming that he bas per- 
fected the rédemption of the premises, and is entitled to the deed ; 
and further praying that if it be held that he should, in redeeming, 
hâve paid the amount of the judgment liens held by Dillon, that he 
may be permitted to pay the same, and thereby complète the rédemp- 
tion attempted by him. 
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On bebalf of Dillon, it is claimed that OfScer had no rigbt to re- 
deem the premises, and that liis attempt to do so is nugatory; and, 
further, that, if the right to redeem existed, he was required to pay 
the amount of Dillon's judgments in addition to the same due oom- 
plainant; and that, having failed to pay the full amount required, no 
rédemption was in faet made; and that the court cannot extend the 
time for rédemption, by permitting him to hereafter make payment 
of the requisite amount. 

Under this state of facts, had Officer, on the twenty-seventh day of 
March, 1886, the right to redeem the premises from Dillon ? It will 
be noticed that Dillon had not, within ten days after the expiration 
of nine months from the day of sale, or at any time, entered upon the 
sale-book the utmost amount he was willing to crédit on his claim, 
as provided for by section 3115 of the Code. On behalf of Dillon, it 
is argued that as section 3112 déclares that, "after the expiration of 
nine months from the day of sale, the creditors can no longer redeem 
from each other, exeept as hereinafter provided," the right of ré- 
demption on behalf of other creditors terminated at the end of the nine 
months, unless it be held that the fact that Dillon redeemed from 
the sale to complainant within the nine months reopened the right 
of rédemption between cre4itors after the expiration of the nine 
months. 

In George v. Hart, 56 lowa, 706, S. C. 10 N. W. Eep. 265, the su- 
prême court of lowa held that, if no créditer redeemed duringthe nine 
months, the right to redeem after the nine months was barred as to 
ail creditors, and that the exception provided for in section 3112 is 
limited to the cases pointed out in sections 3113 to 3117, inclusive. 
To the same effect is the ruling in Newell v. Pennich, 62 lowa, 123 ; 
S. C. 17 N. W. Eep. 432. Under the rulings made in thèse cases, 
the law is settled to be that ail lien creditors may redeem from the 
sale, and from each other, during the period beginning with six and 
ending nine months after the day of the sale ; that if no créditer redeems 
during this period ending with the nine months, then ail right of ré- 
demption on part of creditors is at an end ; that if a creditor redeems 
from the sale during the nine months, then, after the expiration of 
the nine months, the right of rédemption by creditors is governed by 
sections 3113 to 3117, inclusive. 

Under what cireumstances, then, can creditors redeem from each 
other, under the provisions of thèse sections? The dcbtor's right of 
rédemption, whether from the sale or a redeeming creditor, continues 
for a year from date of sale. The right of creditors to redeem from 
the sale terminâtes absolutely in nine months. If no creditor redeems 
from the sale within nine months, then the purchaser at the sale, as 
against the creditors, is entitled to hold the property, and no cred- 
itor can force a rédemption therefrora, and the only parties having 
any interest in the property are the debtor and purchaser at the sale. 
If the former does not redeem within the year, then the purchaser 
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will hold the property absolutely. If, however, a creditor redeems 
from the sale before the expiration of the nine months, then the in- 
terest of the purchaser at the sale is ended; and the parties in inter- 
est are the debtor, the redeeming creditor, who now takes the place 
of the purchaser, and the other lien creditors. The latter hâve just 
the same right, primarily, against the redeeming creditor, who has 
now become the purchaser, as they had against the original purchaser 
at the sale, to-wit, the right to redeem within nine months from the 
date of sale. During the nine months, the creditors hâve the right 
to redeem from each other, and the creditor who makes the last ré- 
demption prior to the expiration of the nine months takes the place 
and right of the purchaser at the sale, and is entitled to hold the prop- 
erty absolutely, as against other creditors, but subject to the right of 
the debtor to redeem within one year. 

So far as the absolute right of rédemption on part of the creditors 
is concerned, that is terminated by the expiration of the nine months, 
and it is for the creditor last redeeming within the nine months to dé- 
termine whether the right of rédemption shall again be opewed to the 
other creditors. If he is willing to bave his lien and claim wholly 
extinguished, he is entitled to hold the property at that price, and no 
further rédemption can be made by the creditors. If he is not will- 
ing to take the property in full satisfaction, then he must, within 10 
days, enter on the sale-book the utmost amount he is willing to crédit on 
his claim, and by so doing confers upon theother lien creditors the right 
to redeem under the provisions of section 3116. If the creditor last re- 
deeming, within nine months, does not make an entry upon the sale- 
book as provided for in section 3116, then, by the express provisions 
of section 3114, unless the debtor redeems within the year, the claim 
and lien of the redeeming creditor is wholly extinguished; and by 
reason thereof the right of the redeeming creditor to hold the prop- 
erty becomes complète and absolute under section 3113, and the stat- 
ute conelusively présumes that he intends to hold the property, and 
thereby extinguish his entire claim, unless, within 10 days after the 
expiration of the nine months, he makes an entry upon the sale-book 
under section 3115. 

If this view of the meaning of the statute is correct, it foUows, in 
the case under considération, that as the redeeming creditor, Dillon, 
did not, within ten days after the expiration of the nine months, make 
any entry upon the sale-book, his whole claim is extinguished ; and, 
as the debtor did not redeem within the year, Dillon now holds the 
property absolutely. 

But it is urged on behalf of the mortgagee, Officer, that the su- 
prême court of lowa, in Goode v. Cummings, 35 lowa, 67, has given 
a différent construction to thèse sections of the statute. If that 
court, in considering thèse sections, has reached and announced a 
différent conclusion, it is our duty to accept the same as a conclu- 
eive déclaration of the true meaning of the statute. In Goode v. 
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Cummings, îf we correctly understand the facts, the real point in dis- 
pute was whether Goode had perfected rédemption by paying the 
clerk the required amount. Both Goode and Cummings were credit- 
ors of one McConkey, whose real estate had been sold upon a judg- 
ment against him in favpr of the State Bank of lowa. Within nine 
months from the date of sale, Cummings purchased the certificate of 
sale, thereby, in fact, redeeming from the sale. Before the expira- 
tion of the nine months, Goode deposited with the clerk a certain 
amount of money, being a sum sufficient to pay the amount bid at 
the sale, with interest and costs, but not enough to cover the claims 
and liens held by Cummings. The facts of the case did not, there- 
fore, présent the question of the right to redeem after the expiration 
of nine months; but the court in its opinion expresses its viewsupon 
the statute generally, and holds "that, after the expiration of nine 
months, the right of rédemption on the part of creditors still exists, 
but the manner is pointed out." The manner in which this continu- 
ing right of rédemption by creditors can be exercised, is declared to 
be by payment of the amount indicatedby the statement filed, if such 
statement has been filed under section 3115, or of the whole amount 
of the creditors' liens from whom rédemption is sought to be made, if 
no statement has been filed. In the opinion it is expressly stated 
that the omission to file such statement could not préjudice the right 
of creditors to redeem, nor would it defeat the right of the judgment 
debtor to demand the extinguishment of ail of defendant's claims, 
and for this reason, when rédemption is made after the expiration of 
the nine months, it can only be done by paying ail claims held by the 
creditor from whom rédemption is made, whether the same be in date 
senior or junior to the lien of the creditor about to redeem. 

It has been strongly urged in argument that ail that is said by the 
suprême court in this opinion, touching the right to redeem after the 
expiration of the nine months, is purely dictum, and not an authori- 
tative construction of the statute; and that doubt has been thrown 
upon some of the propositions therein laid down by the later décis- 
ions of the same court. It is not necessary to détermine whether 
this claim is well or ill founded. If, for any reason, the views ex- 
pressed in Goode v. Cummings are not applicable to the point in oon- 
troversy in this cause, then, as we should construe the statute, the 
right of rédemption in favor of Ofificer did not extend beyond the 
period of nine months from the date of sale; and as the payment by 
him to the clerk was not made until after the expiration of the 
nine months, it would not hâve the efïect of redeeming the property. 

If, however, according to the contention of Offlcer, the opinion in 
Goode V. Cummings is to be accepted as a final authoritative construc- 
tion of the statute, and as holding that if a creditor redeems from the 
sale within nine months, then ail creditors may redeem from eacVi 
other after the expiration of the nine months; still each rédemption 
can only be made by payment of ail the claims held by the creditor 
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from whom rédemption is sought to be made, nnless he bas consented 
to take less by filing the statement provided for in section 3115. It 
is admitted that OfScer did not deposit with the clerk a sum suffi- 
cient to pay the claims and liens owned by Dillon, but only a sum 
sufûcient to repay the amount paid by Dillon in redeeming from the 
sale. As Dillon did not file a statement as provided for in section 
3115, according to the opinion in Goode v. Cummings, his claim and 
lien are extinguished, as against the debtor, Goulden. 

If, therefore, Officer could redeem from him without'paying him 
the amount of the liens as well as the sum by him disbursed in re- 
deeming from the sale, it would follow that, as a resuit of his redeem- 
ing within the nine months, and thereby enabling Officer to redeem 
after the nine months, he (Dillon) had lost his entire claim. It is 
true Officer's lien is prior in time to those of Dillon, and, in making 
rédemption before the expiration of the nine months, he would not 
be required to pay the amount of the junior liens. He' did not, how- 
ever, redeem during the nine months, but claims the right to redeem 
after the expiration of the nine months, basing his right upon the 
ruling made in Ooode v. Cummings. That casé déclares that, under 
such circumstances, he must pay ail liens held by Dillon, as well as 
his disbursements, in redeeming from the sale. This he bas not done, 
and now claims that he ought not to be reguired to pay the liens 
which are prior to his. 

Goode V. Cummings, upon whioh he relies as establishing his right to 
redeem after the expiration of nine months, also holds that he must, 
in such case, pay ail liens held by Dillon without distinction, and 
whether senior or junior. Having failed, therefore, within the statu- 
tory time to make payment of the requisite amount to the clerk, he 
failed to perfect a rédemption, and Dillon's right to the property re- 
mains unaffected. 

On behalf of Officer, it is suggested that it is within the power of 
the court to now permit him to pay the full amount that should hâve 
been paid before the expiration of the nine months, and thus enable 
him to perfect the rédemption of the property. Both Dillon and 
Officer were made parties to the bill for foreclosure of the mortgages, 
and the original decree cuts off their right in equity to redeem. 
Upon the sale made in pursuance of that deeree, the only right in the 
premises left to Officer was his statutory right of rédemption. His 
failure to properly exercise this right is not in any way attributable 
to Dillon, or any third party. Having failed to perfect the rédemp- 
tion under the statute, the court cannot extend the statutory period, 
and thereby defeat the right to the land already vested in Dillon. 
Newell V. Pennick, 62 lowa, 123; S. G. 17 N. W. Eep. 432. 

The order, therefore, is that Dillon is entitled to the certificate of 
sale originally executed to complainant, and is entitled to a deed of 
the premises, to be executed by the spécial maeter, and to judgment 
for the costs made upon this proceeding. 
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Fabgo, Président American Exp. Co., u, South Eastebh Ey. Co. 

and others. 

(Circuit Court, D. Vermont. October 23, 188C.) 

CosTS— Eqtjity— CHANaiNG CouBSE op Legàl Décisions. 

After an injunction had been obtained in a suit in equity by the plaintiff 
express company, restraining tlie défendant raiiroad company from exclud- 
ing the plalntiflE's messengers and express matter from the defendant's raii- 
road, the decree was changed, in accordance with the décision in Express 
Cases, 117 U. 8. 1, 8. C. 6 Sup. Ct. Rep. 542, 638, 1190, to a decree dismissing 
the bill, and for référence to a master to ascertain amount to be paid to the 
défendant raiiroad company for carrying plaintifl's messengers and express 
matter during the peadencj^ of the injunction. Held, that défendant was en- 
titled to hâve the bill dismissed, with costs, and costs allowed by master to 
whom matter had been ref erred. 

In Equity. 

L. P. Poland, for orator. 

W. D. Crâne, for défendants. 

Wheeleb, J. Thîs suit was brouglit to restrain the défendants 
frorà excluding the orator's messengers and express matter from the 
defendant's raiiroad. A preliminary injunction was granted; follow- 
ing Southern Exp. Co. v. St. Louis Ry. Co., 10 Fed. Eep. 210; Fargo 
V. Bedfield, 22 Fed. Rep. 373. This injunction was made perpétuai, 
foUowing the same authority. After the décision in Express Cases, 
117 Ù. S. 1, S. G. 6 Sup. Ct. Eep. 542, 628, 1190, this decree was 
changed to a decree dismissing the bill, and for a référence to a 
master to ascertain and report the amount of compensation to be 
paid to the défendant for carriage of the orator's messengers and ex- 
press matter dtiring the pendency of the injunction, The master 
bas reported that amount to be $1,046.92, and certified the défend- 
ants' costs beforehim. 

It is now insisted that the former décisions upon this subject af- 
forded so much ground for bringing the suit that the bill should be dis- 
missed without costs. There is, however, no equity in the case in the 
orator's favor existing after the failure of the légal right whieh was 
supposed to warrant the bringing of the suit. He was not misled as 
to his légal rights by the défendants except by a course of légal décis- 
ions over which neither had any control. When deerees in suits 
brought upon reissued patents were changed, on account of the 
change in the course of décisions on that subject, the bills of com- 
plaint were dismissed with costs. Coon v. Wilson, 113 U. S. 268; 
S. C. 5 Sup. Ct. Eep. 537; Wooster v. Handy, 23 Blatcbf. 112; S. C. 
23 Fed. Eep. 49. The course of décision there had been much longer 
continued than that which preceded this bill, and the reason for de- 
nying costs to défendants much greater than in this case. The prin- 
ciples of those cases seem to require that this bill should be dis- 
missed, with costs. 
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It is claîmed that no costs before the master should be allowed, be- 
cause it is stated that the défendants failed to establish a considér- 
able part of their charges. On the other hand, it is stated that the 
orator madeno offer of any compensation, and eompelled the défend- 
ants to proceed before the master to obtain any. ïhe costs before 
the master stand by themselves, and are to be allowed or disallowed 
according to the allowance made by him or the facts stated by him in 
his report. Nothing is said in thia report upon this subject further 
than to state the amount allowed, and on that statement the défend- 
ants appear to be entitled to the costs before the master. 

Objection is made to the fées of two persons claimed to be taxed 
for as witnesses before the master. The master states that they did 
not testify before him, and "for what purpose they were called did 
not appear." He has not allowed or disallowed their fées, but sub- 
mitted the question to the court. There is not enough stated to show 
that they should be allowed ; and, as he has not allowed them, they 
must stand as disallowed. 

Eeport acoepted and confirmed, and orator decreed to pay to de- 
fendants the sum of $1,046.92, mentioned in the report, with costs, 
except for the two witnesses who did not testify before the master, 
within 20 days. 



Glknn, Trustée, v. Priest, Ex'r. Same v. Mellier. Samb v. Foy. 
Same v. Peiest. Samb v. Dorsheimer. Samb v. Hont. Same v. 
. Taussig. Same v. Ligget. Same v. Dausman. Same v. Noonan 
and others.' 

{Circuit Oourt, E. D. Missouri. October 16, 1886.) 

1. Corporations — Liabilitt op Stockholders — AssiaNMENT by Insolvbnt 

Corporation. 

Where an insolvent corporation assigna ail its property, including unpaîd 
stock subscriptions, to trustées, for the beneflt of creditors, and ceases to do 
business, the liability of stockholders on their subscriptions becomes absolute 
at once, "or. at least, within a reasonable time thereafter, " and the statute o( 
limitations begins to run in their favor, aa against the trustées and their suc- 
cessors. 

2. Statuts dp Limitations— Circuitous Method of Collection. 

Where the law furnislies a party with a simple method of proceedmg 
against an ultimate debtor, he eannot prevent the statute of limitations fiom 
running against him by a circuitous légal proceeding. 

In Equity. Demurrers to bills. See 23 Fed. Eep. 695, and 24 
Fed. Eep. 536. 

T. K. Skinker, for complainant. 

W. H. Clopton, for Foy, Priest, and Dorsheimer. 

C. M. Napton, for Hunt. 

> Edited by Benj. F. Rex, Esq., of the St. Louis bar. 
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Geo. W. Taussig, for Taussig. 

Smith d Harrison, for Liggett and Daxisman. 

Thos. G. Fletcher and Geo. D. Reynolds, for Noonan and others. 

Bebwbb, J., (orally.) In the cases of John Glenn, Trustée, v. John 
G. Priest, ExW, and others, bills and pétitions were filed a year or two 
ago in this court, to which pétitions and bills demurrers were presented 
and argued, and the demurrers sustained. Amended bills and 
amended pétitions were filed, re-argument had, and demurrers again 
sustained. Now, the same questions are presented by new suits, 
both at law and in equity. Counsel for the plaintiff, encouraged by 
the opinions of a number of judges elsewhere, expressed in the inter- 
vening time, adversely to the views of this court, made before us a 
most elaborate argument, and filed with us a most exhaustive brief, 
in which he has taken up the various suggestions made by this court 
in its opinions, and has criticised them with a great deal of force and 
ability. I confess, speaking for myself personally, that the argu- 
ment and the authorities hâve in no slight degree shaken my confi- 
dence in the strength of the positions assumed, and the arguments 
made, by the court at that time; and yet, while it has shaken my 
convictions, it has not overthrowu them, — it has not changed them. 
I cannot escape the conviction that no mère strategy of légal proceed- 
ing should enable a party to jump the lengthened spaee of 18 years, 
and destroy the beneficent and healthfui effect of a statute of repose 
like the statute of limitations. It would be a waste of time to re- 
state the argument as it was stated heretofore, or to attempt to en- 
large upon it, in view of thèse authorities and this argument. So 
far as my own opinion was announced, I should want to change 
some portions of it; and yet the substance of it would remain, and 
that is ail that is vital, My convictions, and I believe those of my 
Brother Treat, are unchanged, (Judge Treat suggests that his are 
more positive.) We think that the statute of limitations does stand 
as a bar to a claim which could hâve been enforeed by proceed- 
ings 18 years ago, and, with ail respect for the various judges who 
hâve expressed différent views, we can do no otherwise than sustain 
thèse demurrers. 
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Otstbr and others v. Otbteb and otliera.* 
{OiTcuit Court, E. D. Missouri. October 16, 1886.) 

1. Trusts— Plba pbo Tanto. 

Where the purpose of a bill in equity is the enforcement of an alleged trust, 
and rights springing therefrom, a plea in bar to so much of tlie bill as asks 
for the enforcement of such trust, setting up a prier adjudication against the 
complainant, is good. 

2. Samb— Dbcrbe without Pbejxjdice— Pleadings. 

Where a suit in equity, brought to enforce a paroi trust, vras submitted on 
the pleadings and proois, and a decree was entered dismissing the bill "with- 
out préjudice to any parties to enforce" a trust created by a certain deed to 
one of the défendants, and without préjudice to any of the rights created by 
a certain will, Mld, that this was a final détermination of the merits of the 
controversy, and settled the question of the existence of the paroi trust against 
the complainants, and that the decree could be pleaded in bar in a subséquent 
suit by the same complainant to enforce the same trust. 

In Equity. Démarrer to plea. See 22 Fed, Eep. 628, and 19 
Fed. Eep. 849. 

James Carr, for complainants. 
Dryden é Dryden, for défendants. 

Bbewer, J. In this case a bill in equity was filed some years ago, 
seeking, in behalf of the children of David Oyster, to enforce a paroi 
trust created at the timie of an administrator's sale, and also to enjoin 
certain judgments in ejectment. That case went to hearing, and a 
decree was entered dismissing the bill, upon the pleadings and proofs, 
but containing a réservation of this kind : ' 

"Without préjudice to the rights of any parties to enforce a trust created by 
a subséquent deed from Simon K. Oyster to George Oyster, one of the défend- 
ants, and also without préjudice to any of their rights created by a will of the 
ancestor of thèse parties. " 

Now, a new bill has been filed by the same complainants, contain- 
ing the same allégations and others, but seeking to enforce that same 
paroi trust; and counsel for complainants insist that the decree here- 
tofore rendered was not a decree upon the merits, but left the whole 
matter open for inquiry. We bave no doubt but that the language 
of the decree expresses just what was the intention of the coui-t at 
that time, — a détermination of the merits of that inquiry, — and that 
the question as to whether there was or was not a paroi trust was set- 
tled by that decree adversely to the complainants. To this bill, or at 
least so much thereof as asks for an enforcement of the paroi trust, 
the défendants bave filed a plea in bar, setting up that former adju- 
dication. An inquiry arises whether the plea should not hâve been 
broader and run to the whole bill. It is possible it should hâve been, 
because the whole cast of this bill is for the purpose of enforcing that 
paroi trust, and rights springing therefrom, and that bas been adju- 

'Reported by Benj. P. Rex, Esq., of the St. Louis bar. 
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dicated agaînst tlie complainants. Thcre is no doubt that it was so 
adjudicated, The demurrer to the plea will therefore be overruled, 
because there bas beena former adjudication, so intended, and so ex- 
pressed, in the language of the decree as to be beyond any possibility 
of misconception. 

Treat, J. I would remark to counsel that the plea seems to be, in 
one sensé, a plea pro tanto. It might bave been a plea in entirety. 

Mr. Drijden. I intended to make it a plea to ail of tbe principal 
relief sougbt. 

Treat, J. .The only question, tben, as Brotber Brewer says, is on 
the demurrer. 

Brewer, J. Tbe entry will be, "Demurrer to the .plea overruled." 



WooD V. Ddbtjqub & S. C, E. Co. 
(Circuit Court, Jff. JD. lowa, E, D. 1886.) 

1. Railboad Companies—Moktgagb— Bonds — Dbbd dp Trustées op Railhoad 

moktgagb— contract to convbt. 

Where a holder of bonds aï a land-grant railroad, secured by amortgage to 
trustées of its franchises and lands, accepta a proposition from the railroad 
and trustées to receive certain lands in payment of his bonds, and takes a 
deed therefor executed by the trustées, the participation of the railroad in the 
contract to convey estops it from setting up the absence of authority of the 
trustées to exécute the deed to convey the lands in question in an action on a 
covenant in the deed that the railroad will warrant and défend the title. 

2. Sa4ib— Reoegànization— New Railboad Company Taking Rights and Lia- 

BILITIES OF OlD. 

Where plaintifE has accepted a conveyance of lands in payment of bonds 
secured by mortgages of the lands and franchises of a railroad company, and 
its entire property has passed to défendant company under a decree of fore- 
closure of the mortgages, in which decree it is declared that the défendant 
company "is a new company, formed * * * for the benefit of ail parties 
concerned in" the former company, "whether as stockholders, bondholders, 
or creditors, " it being expressly provided that "this decree shall not abso- 
lutelybar, foreclose, or eut off any of the indebtedness aforesaid, but that the 
holders thereof shàll be entitled to hâve and receive of " défendant company 
stock according to other provisions of the decree, défendant is liable on the 
covenant of warranty in plaintiil's deed. 

3. Same— Decree Makinq Acceptors op Benefit Consent. 

In a decree of foreclosure under which a new railroad company takes ail 
the rights, and, by giving stock therefor, assumes, ail the obligations, of a for- 
mer railroad company, a provision "that it is only such persons as consent to 
conie in under the provisions of this decree that shall be entitled to receive 
stock," etc., means that ail persons availing themselves of the beneflts of the 
decree shall be deemed to hâve consented thereto, and not that a claimant, in 
order to avail himself of the benefit of the decree must hâve been a party to 
the foreclosure suit. 

4. Statuté op Limitations— Covenant op Sbizin. 

In lowa, a covenant of seizin.runs with the land, and the statutory limita- 
; tion does not begin to run until there has been an actual and substantial 
bréach of the warranty. 

Demurrer to Pétition. 

J. D. Springer, for complaînant. 
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Chas, A. Clark, for défendant. 

Shibas, J. In the amended pétition filed in this cause it is 
averred, that in the year 1853 the Dubuque & Pacific Bailroad Com- 
pany waB organized for the purpose of constructing a Une of railway 
from Dubuque to Sioux City ; that by an act of congreas approved 
May 15, 1856, certain lands were granted to the state of lowa to aid 
in the construction of said Une of railway, and by an act of the gên- 
erai assembly of lowa approved July 14, 1856, the same were 
granted to the Dubuque & Pacific Eailroad Company; that on the 
fourteentb of March, 1857, the railroad company executed to trustées 
a mortgage upon its property and franchises, including the lands 
granted as aforesaid, to secure the bonds of the company, and on the 
nlnth day of June, 1857, it executed a second mortgage for the sajrqe 
purpose ; that of the bonds issued by said company, and secured by 
said mortgages, the plaintiff beoame the owner of eight thereof, for 
$1,000 eaoh, with interest coupons attached; that on the twenty- 
seventh day of June, 1859, a proposition was made to and accepted 
by plaintiff, to take, in payment of said bonds, 2,086 acres of land 
fiituated in township 91 N., of range 29 W., of fifth principal me- 
ridian ; that in pursuauce of such agreement the trustées of said Du- 
buque & Pacific Eailroad Company, on the twenty-seventh day of 
June, 1859, executed to Angustus Brandagee a deed of said realty, 
with the foUowing covenants: "The said trustées, in their officiai ca« 
pacity, covenant that the said railroad company shall warrant and 
défend said premises to said grantee, bis heirs and assigns, against 
the lawful olaims of ail persons, and, in case of ahy breach of cove- 
nant by éviction from said promises through the lawful claims of any 
persons, dnly establiahed, the said railroad company shall repay to 
said grantee, or his légal représentatives, the said considération, and 
lawful interest, in land-grânt construction bonds at par, or in money, 
at its option;" that the conveyanoe to Brandagee was in fact in 
trust for plaintiff, and on the fourth day of October, 1867, the said 
Brandagee executed a conveyance and assignment of said premises 
to plaintiff; that in the year 1860 the trustées under the mortgages 
executed by the Dubuque & Pacific Eailroad Company filed a bill for 
the foreclosure thereof in the district court of Dubuque county, lowa, 
and on the ninth day of August, 1860, a decree was entered in said 
cause, settling the amount due upon the bonds secured by the mort- 
gages; providing that, if the amount was not paid in 10 days, the 
title to the property should vest in the trustées, to be by them con- 
veyed, in conjunction with the Dubuque <& Pacific Eailroad Company, 
to the Dabuqae & Sioux City Eailroad Company; it being declared 
that "the Dubuque & Sioux City Eailroad Company is a new com- 
pany, formed under articles of incorporation drawn up and adopted 
for the benefit of ail parties concerned in the Dubuque & Pacific Eail- 
road Company, whether as stockholders, bondholders, or creditors.* 
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The decree further provides for the exchange of the bonded îndebt- 
edness for preferred stock in the new company, and for the settlement 
of ail the indebtednesB of the Dubuque & Pacific Eailroad Company, 
either for cash, preferred or oommon stock ; it being expressly pro- 
vided that "this decree shall not absolntely bar, foreclose, or eut off 
any of the indebtedness aforesaid, but that the holders thereof shall 
be entitled to bave and receive of the Dubuque & Sioux City Eailroad 
Company payment of the same in common stock, preferred stock, or 
otherwise, according to the nature of their respective claims." 

The pétition f urther sets f orth a history of the litigation wbich took 
place between the railroad company, the Des Moines Navigation Com- 
pany, and their grantees, which resulted in the defeat of the claim of 
the railroad company to the lands in question; the last suit being 
finallyjended in 1883 by a décision of the suprême court of the United 
States. The pétition avers "that from time to time, during and be- 
tween the years 1867 to 1883, she frequently demanded of the défend- 
ant either to perfect her title to the premises in said Schedule A de- 
scribed, or to repay her the considération money herein mentioned, 
with interest as therein provided; that on such occasions the défend- 
ant represented to the plaintiflf that it had instituted, and was carry- 
ing on, measures for perfecting her title to said lands; that it was 
prosecuting suits to settleand adjust ail adverse claims thereto; and 
that it would ultimately procure a decree quieting, confirming, and 
perfecting her title tosaid lands;" and the plaintiff, relyingupon said 
représentations, did not yield to the title of the Des Moines Navigation 
Company untii the final décision by the United States suprême court, 
in 1883, and refrained from bringing suit upon the covenants of her 
deed. It is also averred that the défendant, within 10 years, in writ- 
ing, admitted the claim of plaintiff, and promised to pay the same in 
case the final décision in the suits brought to settle the title were de- 
cided adversely to the company. 

To this pétition a demurrer is interposed upon several grounds, 
the first being that it is shown affirœatively that the trustées were 
without authority to sell or convey the lands in question, and that 
the railroad company. is not liable for their action; no ratification of 
such unauthorized action being shown. It is argued on behalf of de- 
fendant that the only authority possessed by the trustées was to sell 
and convey lands the title to which passed to the trustées under tho 
act of congress; that the lands conveyed to plaintiff did not pass by 
the grant ; that plaintiff was bound to know the authority or power 
conferred upon the trustées ; and that the company is not bound by 
the act of the trustées in conveying the land, or in warranting the 
title thereto. 

The averment of the pétition is that the Dubuque & Pacific Eail- 
road Company, and the trustées, offered to sell and convey to plain- 
tiff the spécifie land in question in payment of the bonds held by 
plaintiff, and that plaintiff agreed thereto; that is, contracted with 
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the Company for the sale of the lands. The deed was executed by 
the trustées, but, according to the averments of the pétition, the con- 
tract for the conveyance of the lands was made with the company as 
well as with the trustées, and hence the question of the authority of 
the trustées to bind the company as its agents is not presented by 
the record. In the argument of counsel for défendant it is stated 
that the central and most important question in the case is whether 
the Dubuque & Sioux City Company is liable on the covenants of the 
Pacific Company contained in the deed in controversy. To détermine 
this question, it is necessary to ascertain what obligation was assumed 
by the Dubuque & Sioux City Company, when it received the trans- 
fer of the franchise and property of the Dubuque & Pacific Company. 

The decree of foreclosure déclares that the Dubuque & Sioux City 
Company "is a new company, formed under articles of incorporation 
drawn up and adopted for the benefit of ail parties concerned in the 
Dubuque & Pacific Eailroad Company, whether as stockholders, bond- 
holders, or creditors." The decree further provides that the bond- 
holders and secured creditors of the Dubuque & Pacific Company shall 
receive preferred stock, and the stockholders and unsecured creditors 
shall receive common stock, in the new company ; and that the in- 
debtedness for right of way, operating expenses, and for taxes, should 
be paid in preferred stock, or in cash; it being also deolared "that 
this decree shall not absolutely bar, foreclose, or eut off any of the 
indebtednesB aforesaid, but that the holders thereof shall be entitled 
to hâve and receive of the Dubuque & Sioux City Eailroad Company 
payment of the same in common stock, or otherwise, according to 
the nature of their respective claims. 

Bearing in mind that the Dubuque & Sioux City Company obtained 
through the foreclosure decree, and the conveyances executed in pur- 
suance thereof, the title to the franchises, lands, dépôts, rolling stock, 
and ail other property owned by the Dubuque & Pacific Company, it 
must be held that it became bound for the settlement and payment of 
ail the indebtedness of the Dubuque & Pacific Company, as provided for 
in the decree. The decree expressly déclares that the Dubuque & Sioux 
City Company was organized for the benefit of the bondholders, 
stockholders, and creditors of the Dubuque & Pacific Company, and 
that the holders of claims against the Dubuque & Pacific Company 
shall be entitled to hâve and receive of the Dubuque & Sioux City 
Company payment of their claims in common stock, preferred stock, 
or otherwise. When, therefore, the franchises and property of the 
Dubuque & Pacific Company were transferred to the Dubuque & Sioux 
City Company the claims of creditors of the former company, and 
their equity in the property, were not extinguished. The Dubuque 
& Sioux City Company became bound therefor in the manner pro- 
vided for in the decree. 

There can be no question that, had plaintiff not exchanged her bonds 
for lands, she would hâve been entitled to demand from the Dubuque 
v.28F.no.l8— 68 
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■& Sioux City Company preferred stock in settlement of the bonds liekl 
by her. The Dubuque & Pacific Company agreed to convey to lier cer- 
tain lands, warranting the title, in exchange for the bonds, The Com- 
pany failed to convey the bonds by a good title, and, in fact, ail that 
plaintiff realized for the bonds was the olaim against the Dabuque & 
Pacific Company upon the covenant of warranty. Holding this claiin, 
uhe was, when the decree of foreclosure was entered, a creditor of the 
Dubuque & Pacific Company, and therefore within the terms of the 
decree, and entitled to share in its benefits. 

Counsel for défendant cites many cases, in which it is held that a 
new Company, taking the property of another corporation, is not 
bound for its liabilities; but thèse cases are not in point, because the 
new Company had not contracted to become liable. Each case is 
controlled by the facts eut of which it arises. 

In the cause now under considération, it certainly cannot be claimed 
that the Dubuque & Sioux City Company was not fully bound to give 
preferred stock in exchange for the bonds of the Dubuque & Pacific 
Company, and yet the very sentence of the decree which provides for 
8uch exchange equally binds the company to give common stock to 
the unsecured creditors of the Dubuque & Pacific Company, 

The right to receive common stock in settlement of their claims 
was not, as is said in argument, a mère act of grâce on part of the 
Dubuque & Sioux City Company to the gênerai creditors of the Du- 
buque & Pacific Company, The obligation to thus discharge the debts 
due the unsecured créditer» was part of the considération paid by 
the Dubuque & Sioux City Company for the conveyance to it of the 
franchise and property of the Dubuque and Pacific Company, and 
the obligation to pay thèse debts is just as binding, both equitably 
and legally, upon the Dubuque & Sioux City Company, as is the ob- 
ligation to give preferred stock to the bondholders. 

It is also urged in argument that, to obtain the benefit of the con- 
tract on part of the Dubuque & Sioux City Company, it was neces- 
sary for the creditor to make himself a party to the foreclosure pro- 
ceedings; this claim being based upon that part of the decree that 
provides "that it is only such persons as consent to come in under 
the provisions of this decree that shall be entitled to receive stock in 
said last-named company for any claim or demand against the Du- 
buque & Pacific Eailroad Company." It cannot hâve been the intent 
of the parties that every one who had a claim for wages, for supplies 
furnished, for right of way, and the numberless other claims ineluded 
within the decree, should engage counsel, prépare a pleading, obtain 
leave to intervene in the foreclosure case, and obtain a decree or or- 
der from the court. The delays and expense caused thereby would 
hâve been out of ail proportion to the benefit, if any, of such a course. 
The meaning of the clause in question is simply that ail persons de- 
manding and receiving stock in the Dubuque & Sioux City Company 
for claims against the Dubuque & Pacific Company shall be deemed 
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to have eonsented to the provisions of the decree, by which the entire 
property was conveyed to the Dubuque & Sioux City Company. 

It is also urged, as a ground of demurrer, that from the allégations 
of the pétition it appears that the action is barred by the statute of 
limitations. Tlie covenant in the deed is that "the railroad company 
shall warrant and défend said premises, to said grantee, bis heirs and 
assigns, against the lawful claims of ail persons." The argument of 
défendant is that the covenant of seiziu was broken as soon as the 
deed was delivered, and that the limitation began to run at once. 
That this is the rule recognized by manyof theadjudged cases is not 
to be gainsaid, but it is not the rule applicable to a warranty of the 
form provided for by the lowa statute, as construed by the suprême 
court of the state. 

Thus, in Schofield v. lowa Homestead Go., 32 lowa, 317, it is held 
that the covenant runs with the land ; that the grantee in the deed 
containing the covenant cannot recover for the land, if he bas con- 
veyed the same, the right of action being in the party to whom the 
land was conveyed; and that it is the actual sufferer who is entitled 
to maintain the action. If the covenant runs with the land, the stat- 
utory limitation does not begin to run until there has been an actual 
and Bubstantial breach of the warranty. Eawle, Cov. 860. 

The covenant in the deed to Brandagee cannot be so restricted in 
meaning as to be held équivalent only to the covenant of seizin. 

From the averments of the pétition, it appears that in 1859 the 
Des Moines Navigation & Eailroad Company claimed a part of the 
lands lying north of the Eacoon Fork of the Des Moines river, which 
it had been supposed were includad in the grant to the Dubuque & 
Pacific Company; that an action in ejectment was brought by one 
Litchfield against the Dubuque & Pacific Company, in which the es- 
tent of the grant under which the Des Moines Company then claimed 
title was involved, and it was decided by the United States circuit 
and suprême courts that such grant did not extend above the Eacoon 
Fork; that in conséquence of this décision the of&cers of the United 
States recognized the claim of the Dabuque & Pacific and Dubuque 
& Sioux City Companies to the lands in dispute north of the Eacoon 
Fork, and certified the same up to and during the year 1875; that 
in 1866 the case of Wolcott \. Des Moines Co. was decided by the 
suprême court, in which it was held that the grant of May, 1856, to 
the state of lowa, in aid of the Dubuque & Pacific and other railway 
lines, did not include any odd-numbered sections north of Eacoon 
Fork; that thereupon the Des Moines Company commenced claiming 
ail the lands in the odd-numbered sections lying within five miles of 
the Des Moines river, which claim was denied by the Dubuque & 
Sioux City Company ; that in 1874, in order to settle the question of 
title, the Dubuque & Sioux City Company brought a suit in the name 
of J. B. Dumont against the Des Moines Company; that in 1883 
this suit was finally beard in the suprême court of the United States, 
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and resulted in a decree adjudging and quieting the title to the landa 
in the odd-numbered sections in the Des Moines Company. It is 
also averred in the pétition that frojn time to time, during and be- 
tween the years 1867 to 1883, the plaintiff demanded of défendant 
the performance of its covenant, either by perfecting the title, or by 
a repaymentof the considération money ; and that on such occasions 
the défendant represented to plaintiff that the company had insti- 
tuted, and was carrying on, measures for the perfection of the title, 
by proper suits therefor, and would ultimately succeed therein; and 
that plaintiff relied thereon, and did not recognize or yield to the 
claim of the Des Moines Company until the âdal détermination of 
the suit brpught in name of Dumont by the suprême court, in 1883. 
The pétition also avers that the lands are wild, uncultivated prairie 
lands, not in actual occupancj of any one. 

According to thèse averments, the plaintiff bas not been actually 
evicted from the premises, but her title was questioned by the Des 
Moines Company, and thereupon she demanded of défendant that the 
covenant should be performed, either by perfecting the title, or by re- 
paying the considération money. In answer to this demand, the de- 
fendant stated that it had instituted proceedipgs for the purpose of 
settling and quieting the title. Thèse proceedings were not finally 
ended until in 1883, and until the détermination thereof the plaintiff 
did not abandon her claim to the land. 

If the défendant had succeeded in this litigation, and had finally 
procured a decree adjudging its title good as against the claim of the 
Des Moines Company, it is clear that it would hâve thereby performed 
its covenant with plaintiff. At the request of défendant, the plaintiff 
did not abandon her clàiœ to the land until the litigation between de- 
fendant and the Des Moines Company was ended. Under the facts 
set forth in the pétition, it must be held that the statute did not begin 
to run until the termination of the litigation instituted by défendants 
for the purpose of quieting its title. As the final decree in this case 
was not entered untU in 1883, it follows that the pétition does not 
show that the cause of action is barred by the statute of limitations. 
The demurrer must therefore be overruled, and it is so ordered. 
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First Nat. Bank of Plattsbubgh v. Brainerd and others. 

(Circuit Court, D. Vermont. October 30, 1886.) 

Gabnishmbn^t — Trust Dbed — Liabilitt op Tbustbe — Section 1068, Rev. 
Laws Vt. 

Where there was a conveyance of real estate to a trustée upon considéra- 
tion of a certain sum of money, which he agreed that he would "well and 
truly pay, or cause to be paid, to the exonération of tbe seller, under spécial 
hypothec" of the real estate, to certain creditors of the seller, in several 
aniounts named, within two years, held, that the sale was unconditional, and 
witbout réserve, and that the trustée did not hâve the lands of the seller 
within his hands, withln the meaning of section 1068, Rev. Laws Vt.,relating 
to trustée process. Held, ftirther, that the amount due from the trustée to the 
seller was a crédit of the seller in the hands of the trustée, and subject to at- 
tachment. 

Trustée Process. 

A. G. Safford and W. D. Wilson, for plaîntiff. 

A. P. Cross, for trustée. 

Wheeleb, J. This case bas now been heard upon the report of 
the commissioner as to the liability of the trustée, Henry W. Hatch. 
From the report it appears that on the nineteenth day of September, 
1883, the défendant Aldis 0. Brainerd sold and conveyed to thia 
trustée real estate in Canada, for and in considération of the sum of 
f ll,300j which sum the purchaser bound himself, his heirs and as- 
signs, in the conveyance, "to well and truly pay, or cause to be paid, tO 
the exonération of the seller, under spécial hypothec" of the real estate, 
to certain creditors of the seller, in several sums named, within two 
years from that day. The creditors were not in any manner parties to 
this conveyance, nor to the agreement, and the trustée bas never agreed 
with them to pay them anything, nor himself paid them anything. The 
défendant bas received some avails of the real estate upon an under- 
standing with the trustée that the amounts received should be applied in 
payment of the debts named, and he bas paid thèse debts to an amount 
considerably larger tban that of the sums which he bas so received. 
The transaction was such as to, indicate, to some extent, an intention 
to place the property beyond the reach of creditors; but the commis- 
sioner has found from the disclosure of the trustée and the testimony 
of the-defendant that it was an actual sale, honajide, of the real estate, 
for tbe considération expressed in the deed, and that it was uncon- 
ditional, and without reserve. The évidence appears to well support 
this tinding. It is argued that the form of the conveyance in spécial 
hypothec makes the conveyance conditional upon the making of the 
payments; but it is not claimed that the conveyance was not sufficient 
to pass the title, and what the law of Canada is as to the effeot of 
such a conveyance was a matter of fact for the commissioner. His 
finding, within his province, that the sale was unconditional and 
■without reserve, is conclusive. 
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Tbere is no question now as to what the transaction was, but Ihe 
question 18 whether the trustée had "goods, effeets, or crédits of the 
défendant intrusted or deposited in his hands or possession," within 
the meaning of the statute of the "state relating to trustée process, 
after the transaction, as its resuit. Kev. Laws Vt. § 1068. 'J'he ttas- 
tee had net lands of the défendant in his hands, for the real estate, 
according to the finding, had become the property of the trustée him- 
self, unconditionally and without any reserve. The promise of the 
trustée was to the défendant, and not to the creditors of the défend- 
ant, to pay them, and the creditors could not maintain any action 
against the trustée upon this promise. Fugnre v. Society of St. Jo- 
seph, 46 Vt. 362. The bredit for the real estate was a crédit to the 
défendant, and not to his creditors named. If they could hâve en- 
forced the promise made to the défendant to pay them by a suit in 
equity, they had not done so when the plaintiff attached the effeets 
and crédits in the hands of the trustée, nor since. The trustée, at 
the time of the attachment, was under obligation to the défendant, 
and to no one else, to pay for the land. He could not be compelled 
to make the payment inside of the two years, for the contract gave 
him that time in which to make the payment; but the payment was 
to be in money, and whoUy in the interest of the défendant, and, until 
rights of others than the trustée should attach, was subject entirely 
to his control. i 

In Moréy v. Sheltus, 47 Vt. 342, there was a conveyance by the de- 
fendant to the trustée on condition that the trustée should do certain 
things, and pay certain sums for the défendant; but the trustée did 
not agrée to make the payments, or do the things, and the trustée 
was adjudged not chargeable, because it was ail conditional. If he 
did the things, and made the payments, he would hâve the land; if 
ndt, he would not hâve anything. But hère the trustée has the land 
absolutely, and is under obligation to the défendant to pay for it. 
This obligation is a crédit of the défendant in the hands of the trus- 
tée. Smith V. Wiley, 41 Vt. 19. 

The two years within which payment was to be made hâve expired, 
and the liability of the trustée has become absolute. The amount 
paid by the défendant to thèse creditors does not vary the liability of 
the trustée. He merely paid his own debts in making thèse payments. 
The amounts received by the défendant from the lands which be- 
longed to the trustée were payments by the trustée in diseharge of 
his obligation, and reduce the sum for which he is chargeable by so 
much. The report shows a lien, by a prior attachment in the state 
court, to which the attachment of the fuud in this suit is subject. 
The amount received by the défendant from the lands is $2,333.32, 

Trustée adjudged chargeable, on report, for the amount due for 
the land, less $2,333.32, subject to the lien on the fund in the suit 
in thé state court. 
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FiELD and others v. Haines and others. 

V 

(Circuit Court. D. Vermont. Ootober 30, 1886.> 

Oarnishment— Action to Bnporce Personal Liabii^itt of Director — Con- 
TRACTUAL Obligation. 

The Personal liability of a director of a private corporation, under section 
3391, Rev. St. Vt., for the excess of indebtednesa above two-thirds of its paid- 
up capital stock contracted by his consent, is to be considered as a liability 
founded on contract, and an action to enforce it can therefore be begun by 
trustée process. 

Trustée Process. 

Henry A. Harman, for plaintifif. 

James K. Batchelder, for défendant and trustée. 

James Barrett and James C. Barrett, for trustées. 

Wheeler, J. Section 3291, Rev. Laws Vt., provides, in respect 
■fco private corporations, tliat no debts shall be contracted by the cor- 
poration exceeding in amount two-thirds of the capital stock actually 
paid in, and any director assenting to the création of such indebted- 
ness shall be personally liable for the excess; and section 1067 pro- 
vides that actions founded on a contract, express or implied, may be 
commenced by trustée process. This action is brought against the 
défendants, as directors of the Bennington Woolen-mills,' a private 
corporation, to which this provision of the Revised Laws applies, to en- 
force their liability thereunder for an excess of indebtedness over the 
amount of capital stock paid in, assented to by them, and bas been 
commenced by trustée process. Motions bave been made and heard 
to dismiss the suit as not founded on a contract, express or implied, 
and therefore not authorized to be commenced by trustée process. 
The liability of the directors is placed directly, by the statute, upon 
their assent to the création of the indebtedness. Tbey are to be 
presumed to know this law, and to know that, when they assent to the 
création of sucb indebtedness, they assent to a liability on their part 
for the «xcess of such indebtedness above the paid-up capital. The 
liability is not imposed because of anyfching done or omitted, apart 
from the making of the contract constituting the debt, but on ac- 
■count of the part taken by the directors in making that contract. 
By assenting to the act which makes the debt, theymake themselves 
liable for the part of the debt that exeeeds the capital. This part of 
tbe debt is prohibited, but not so, nor claimed to be so, but that it is 
binding upon tbe corporation. The contract creating the debt is not 
80 illégal as to be void, and the assent of the directors is not. Their 
liability appears to be founded on their assent, which is in its nature 
a contract. 

In the charter of the Jamaica Leather Company (Laws Yt. 1858) 
it was provided that this company should not, at any time, contract 
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debts exceeding three-fourths the amount of its capital paid in; and 
that, if such indebtedness should exceed the amount aforesaid, the 
directors and stockholders should be personally holden to the credit- 
ors of said company. An action was brought to enforce this liabii- 
ity against stockholders, and the nature of the obligation came up 
for considération. Windham Provident Inst. v. Sprague, 43 Vt. 502. 
In speaking of the stockholders, Eoss, J., in delivering the opinion 
of the court, said : "They can keep the indebtedness of the company 
within the limits fixed by the législature, or tliey can extend that in- 
debtedness beyond that limit, and voluntarily take upon thernselves 
the relation of joint debtors to the creditors of the company." This 
construction, by the highest court of the state, of statutes of the 
state so similar, is controlling, (Flash v. Conn, 109 U. S. 371; S. C. 
3 Sup. et. Eep. 263;) and this construction does not appearto be in 
conflict with décisions in other states. 

Where a liability is declared for some act or neglect in no way con- 
nected with the contracting of the debt, as for neglecting to file re- 
ports, it is undoubtedly pénal, (Wiles v. Suydam, 64 N. Y. 173; 
Bank v, Bliss, 36 N. Y. 412 ; Garriston v. Ho7ve, 17 N, Y. 458 ^ Hal- 
seyv. McLean, 94 Mass. 438;) but where, as hère, the liability for 
the debt arises ont of the assent to the contraçt creating the debt, it 
would seem to be that of a contracting debtor, and no case to the 
contrary bas been noticed. Motions denied. 



Lemont and others v. New Yokk, L. B. & W. E. Co.* 

{Circuit Court, E. B, Pennsylvania. October 33, 1886.) 

Carkierb— Of Goods— Pennsylvania Statute of June 13, 1874— Goods Takbn 

DNDER PBOCESS. 

Under the Pennsjrlvania statute of June 13, 1874, (Purd. Dig. [Ed. 1885] 146, 
pi. 8,) coinmon carriers and other bailees are not responsible to the owner of 
goods, wares, and merchandise intrusted to them, nor to the holder of the bill 
of lading or other receipt for the same, when the goods, etc., are taken from 
them by légal process. 

Opinion in Case Stated. 

Plaintiffs were commission mercbants, doing business in Philadel- 
phia. They made advances on six bills of lading, issued by the de- 
fendant at Mansfield, Tioga county, Pennsylvania, for hay, oats, etc., 
shipped over their road. The consigner obtained the goods fraudu- 
lently. When the owners discovered the frauds, they issued attach- 
ments under the Pennsylvania statute of July 12, 1842, (Purd. Dig. 
989,) and seized two car-loada of hay which had not left Mansfield. 
The car-load of oats was seized at Elmira, New York, under two at- 

• Keported by C. Berkeley Taylor, Esq., of the Philadelphia bar. 
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tacliments, and a writ of replevin issued there. The plaintiffs were 
not parties lo any of the suits, but were notified by the défendant as 
Boon as the cars were seized. They did not ask leave to intervene, 
but notified the défendant that they held the bills of lading, that they 
had bought the goods in good faith, and that the title was in them. 
The plaintiffs in the attachaient and replevin suits obtained judg- 
ments, under which the goods were sold. The plaintiffs then brought 
this action against the railroad company to recover the value of the 
goods. 

L. W. Barringer, for plaintiff. 

J. Reodman Paul and George W. Beâdle, for défendant. 

Butler, J. It is quite plain, on the facts stated, that the défend- 
ant is not responsible for the plaintiff's loss. The Pennsylvania stat- 
ute of June 13, 1874, (Purd. Dig. 44,) governs the case. The object 
of this législation was to relieve railroad companies, and other carriers 
and bailees from the duty (supposed or actual) of defending suits 
against the property intrusted to their care. The plaintifï received 
notice of the attachment, and it was his duty to appear and défend, 
if he supposed any good could be accomplished by doing so. 



National Water- Works Co. op New York v. City of Kansas. 

(Circuit Court, W. D. Missouri. October 33, 1886.) 

Municipal Cokporation— Coktkol of Strebts— Wates Company— Sbweb. 
A water company laying its pipes in the streets of a city, under a contract 
with the city, does so subject to the right of the city to construct sewers in 
said streets whenever and wherever the public interest demands; and if, in 
conséquence of the exercise of this right, the company is compelled to relay 
its pipes, it can maintain no claim therefor against the city, unless the action 
of the city is unreasonable or malicious. An allégation that the sewer might 
hâve occupied other space in the Street is not équivalent to an allégation that 
the city acted unreasonably or maliciously. 

Action for Damages. Demurrer to pétition. 
T. A. F. Jones, for plaintiff. 
Scarritt â Alderson, for défendant. 

Brewer, j. This is an action for damages. The plaintiff is the 
owner of the Kansas City Water-works, and the facts upon which the 
claim is founded are thèse: In 1883 plaintiff laid a water-pipe on 
East Eighth street. This was a street whose grade had been estab- 
lished, and the plaintiff was directed by the city to lay a water- 
pipe therein, and the same was laid, in the place and manner 
directed bythe city. In the year 1884 the city dug a sewer on said 
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Eighth street, in the saine part of the street in whieh tbe plaintiff's 
water-pipe had been laid, in conséquence whereof the plaintilï was 
compelled to take up and lay its pipe in another place. It is alleged 
that therè was ample room and space for said sewer elsewhere in 
said street, and where it could be easily and safely located. For the 
cost and expense of this reloeation and relaying of its water-pipes 
this action is brought. 

By an act of the législature of 1873, the city of Kansas was author- 
ized to construct water-works, or to grant to any person or corpora- 
tion the right to erect and operate such water-works, upon such 
terms and conditions as should be agreed on in a contract therefor. 
In the fall of that year an ordinance was passed authorizing the 
plaintiff to construct such water-works, the provisions of which, be- 
ing aecepted by the plaintiff, constituted the contract between thC: 
parties. In this ordinance it was provided as foUows: "The city 
reserves to itself the right, at ail times, to make and enforce ail rea- 
sonable and proper régulations as to the place where pipes may be 
laid in streets, avenues, lanes, alleys, and public highways, and the 
oonducting of ail opérations thereon and therein by said company." 
Also that "the city of Kansas, by its authorized agent or agents, 
shall hâve a right to designate on what streets, avenues, lanes, or 
alleys water-pipes shall be laid and fire bydrants placed, and the 
places at which the said hydrants shall be located; but said company 
shall not be required to lay pipes on any street, avenue, lane, or alley 
on which the grade shall not hâve been established; and the places 
for the location of hydrants shall be designated by the city, as afore- 
said, at such times and in such manner as not to impede or inter- 
fère with the laying of pipes by the company. " By article 9 of the 
amended charter of Kansas City the common council was given gên- 
erai control of the sewerage System, and authorized to construct pub- 
lic, district, and private sewers. 

Upon thèse facts the question is presented whether the city in- 
cnrred any liability for so constructing a sewer as to interfère with 
and compel the relaying of the water-pipe of the plaintiff, once laid 
in the place and manner by it directed. The amount in controversy 
is small, but the question involved is important. The plaintiff con- 
tends that by this contract it was bound to lay its water-pipe in this 
street; that it did lay it in the place and manner by the city directed, 
and thereby acquired such a vested property right in an undisturbed 
location and possession that any future trespass upon or invasion 
thereof, like any other attack upon private property, would subject 
the city to an action for damages; while the contention of the city is 
that the matter of sewerage is one aiïecting the public health ; that 
it could not if it would, and it did not if it could, contract away the 
right to construct sewers in any part of the public streets it might 
deem necessary; and that the plaintiff took its contract right to lay 
its pipes in the public streets subject to the paramount and inalien- 
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able riglit of tlie city to construet its sewers wherever therein, in its 
judgment, the public intërests demanded. 

I think the contention of the city is correct. Sewerage is a matter 
unquestionably affecting largely the public health, and no municipal- 
ity can make a contract divesting or abridging its full control over 
such matters. No more marked illustration of this can be found than 
in the famous Slaughter-kouse Cases. In 1869 the législature of Louis- 
iana granted to a corporation the exclusive right for a term of years, 
to bave and maintain slaughter-houses within a certain prescribed 
territory. In Slauc/hter-house Cases, 16 Wall. 36, the suprême court 
sustained the validity of this act in a controversy between the corpo- 
ration and certain butohers doing business within the prescribed ter- 
ritorial limits. Subsequently, and before the expiration of the term 
for which the charter was granted, législation was had abolishing the 
exclusive privilèges, and permitting, upon certain terms, other slaugh- 
ter-houses. The validity of this législation was challenged as impair- 
ing the obligations of a contract, but in the case of Butchers' Union 
Co. V. Crescent City, 111 U, S. 746, S, C. 4 Sup. Ct. Rep. 652, the 
suprême court unanimously sustained it on the ground that it in- 
volved the matter of the public health, and that no législature, and I 
may add, a fortiori, no municipality, could contract away its right of 
control in respect thereto. 

The contract between the plaintiff and the défendant must be in- 
terpreted in the light of this well-established rule; and, so inter- 
preted, the plaintiff took its right to layits pipes in the streets of the 
city subject to the paramount and inaliénable right of the city tocon- 
struct sewers therein whenever and wherever, in its judgment, the 
public interest demand. Laying its pipes subject to this right of the 
city, it bas no cause of action if, in conséquence of the exercise of 
this right, it is compelled to relay its pipes. It is true that the péti- 
tion allèges that there was ample room in the street for such sewer, 
and it may be that any malicious or unreasonable action by the city 
in the exercise of the right to construct sewers, working damage to 
the plaintiff, may be the foundation of a claim for damages. But the 
city is presumed to act without malice, to act reasonably, and as, in 
its judgment, the intërests of the public demand. The mère fact 
that there is other spaee which might be occupied by the sewer, 
while it may be a circumstanee tending to show, does not of itself 
prove, that the city acted malioionsly or unreasonably. Hence the 
allégation, as it stands, is not such a one as of itself exposes the city 
to liability. Under thèse circumstances the demurrer to the pétition 
must be sustained. 
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In re Wildenhus and others. 

{Circuit Court, D. New Jersey. November 9, 1886.) 

1. Habbas Corpus— Jttrisdiction op TJstited States Couiits and Judgbs. 

W. and F., being subjectsof and domiciled in the kingdom of Belgium, en ■ 
gaged in a flght on board of a Belgian ship while lying moored to a wharf in 
Jersey City, aud witbin the territorial jurisdiction of Hudson county, New 
Jersey. F. was stabbed with a linife and killed by W. Both belonged to 
the crew of the ship. and the flght took place below deck, the only witnesses 
présent being other members of the crew. W. was arrested and committed 
to jail by the local authorities of the county, on the charge of murder. The 
Belgian consul, for the states of New York and New Je^seJ^ sued eut a writ 
Of habeas corpus for the discharge and surrender of the prisoner on the ground 
that, under the lawof nations and by force of existing treaties betweeu the 
United States and Belgium, W. was entitled to be sent home for trial under 
the laws and by the tribunals of his own country. Reld, that section 753, 
Rev. St. U. 8., giving power to the courts and judges of the United States to 
grant writs of habeas corpus in certain cases, therein specifled, does nbt ex- 
tend to the case of the prisoner. 

3. Article 11 of the Teeatï op 1868 between the United States akd Bel- 
gium CONSTBUED. 

Article 11 of the treaty of 1868 between the United States and Belgium does 
not confer authority on foreign consuls to take cognizance of offenses com- 
mitted against the local laws of this country. It makes no provision for the 
création of a consular court, nor does it authorize the consul to aot even as a 
committing magistrale. 

Habeas Corpus. 
Coudert Bros., for petitioner. 

Charles H. Winfield and William Y. Johnson, Asst. Atty. Gen., for 
the State. 

Wales, J. This writ was directed to the keeper of the jaîl of Hud- 
son county, New Jersey, on the pétition of Charles Mali, Belgian con- 
sul for the states of New York and New Jersey, in order to obtain the 
discharge and surrender of Joseph Wildenhus, who is charged with 
the crime of murder, and of two other persons who are detained, in 
default of bail, as witnesses for the state. Copies of the warrants of 
commitment, whioh are in regular form, are annexed to the return to 
the writ, and from thèse, and the statements in the pétition, it ap- 
pears that on the sixth of October of the présent year, while the Bel- 
gian steam-ship Noordland lay moored to her wharf in Jersey City, 
New Jersey, an altercation took place between two of the crew, to-wit, 
the above-named Joseph Wildenhus and one Figens, in which Wilden- 
hus stabbed Figens with a knife, from the effects of which the latter 
Boon after died. Both parties were Belgian subjects, and domiciled in 
that kingdom. The affair occurred below the deck of the vessel, and no 
one but members of the crew were présent. Wildenhus was arrested 
and committed to jail by the public authorities of Jersey City as if 
the offense had been committed in the body of Hudson county; and 
it is proposed that the ofïender shall be tried and otherwise dealt with 
by the state of New Jersey. 
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It is claimed that, under the rules of international law, and also by 
virtue of treaties now in force between the United States and Bel- 
sium, the offense in question is eognizable solely under the laws of 
Belginm, and that, therefore, the imprisonment is unlawful. The 
question, it is contended, is not whether a vessel of a nation, by 
going into the port of a foreign state, becomes subject to the munici- 
pal laws of that state, nor whether the state of New Jersey could 
take cognizance of the crime in the absence of the exercise of author- 
ity by the foreign state, but whether the foreign state, when it may 
choose to assert the privilège, bas the exclusive right to control the 
internai affairs of its own ships, both civil and criminal, even when 
in the ports of another state, provided the tranquility of such other 
state is not involved, or persons entitled to its protection concerned. 
It is further claimed that under thèse oircumstances the jurisdiction 
of the foreign state is exclusive. Thèse are gênerai propositions. 
The discharge and surrender of the prisoners are demanded on two 
distinct and independent grounds : 

"First, because they are conflned in jjrison by the state of New Jersey, in 
violation of a treaty of the United States; and, seoon.'i, because, being sub- 
jects of a foreign state, and domiciled therein, they are in custody for an act 
done under a privilège, protection, or exemption claimed under the sanction 
of such foreign state, the validity and eflect whereof dépend upon the law of 
nations; namely, the privilège of a trial of the offense before a tribunal ex- 
isting under the laws of Belgium, and of exemption from the jurisdiction of 
the local tribunals of this country." 

And it is contended that, under the express words of the statute, 
(section 753, Eev. St. U. S.) defining the jurisdiction of this court in 
cases of habeas corpus, either of thèse grounds is sufScient, and that 
both must fail before the writ can be dismissed. The statute referred 
to reads as follows : 

"The writ of habeas corpus shall in no case extend to a prisoner in jail, 
unless where he is in custody under or bycolor of the authority of the United 
States, or is committed for trial before some court thereof ; or is in custody 
for an act done or omitted in pursuance of a law of the United States, or of 
an order, process, or deeree of a court, or judge thereof; or is in custody in 
violation of the constitution or of a law or treaty of the United States; or, 
being a subject or citizen of a foreign state, and domiciled therem, is in cus- 
tody for an act done or omitted under any alleged right, title, authority, priv- 
ilège, protection, or exemption claimed under the commission or order or sanc- 
tion of any foreign state, or under color thereof, the validity and effect 
whereof dépend upon the law of nations, or unless it Is necessary to bring 
the prisoner into court to testify." 

The plain construction of this section restricts the jurisdiction of 
the court to such cases as come within some one of the causes of 
détention or imprisonment therein specifically mentioned, and we are 
not at liberty to go beyond them, although, under spécial circum- 
stances and for reasons of public policy, we might entertain the 
opinion that a prisoner ought to be discharged. In regulating the 
power to issue the writ, one pnrpose, if not the chief one, of the 
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statute, is to avoid and prevent any interférence or clashîng of au- 
thority between the courts of the United States and those of the sev- 
eral states, and the law should be carefully administered with that 
intent in view. The interprétation and application of the law of na- 
tions, which could be considered in this form of proceeding, can only 
arise under the conditions referred to in the statute; and, as thèse 
conditions in no way relate to or concern the cause of Wildenhus' 
imprisonment, they are not open for discussion hère; for it cannot 
be pretended that he committed the aet for which he is in custody. 
"under anyalleged right, title, authority, privilège, protection, or ex- 
emption claimed under the commission or order or sanction of " Bel- 
gium, "or under color thereof ;" and it is only the validity and effect 
of such commission, order, or sanction, so far as they dépend on the 
law of nations, which, under the provisions of the statute, can now be 
inquired into by this court. Admitting, however, that by the law of 
mations the aecused is entitled to be tried by a tribunal of his own 
country, that fact can be brought to the notice of the court of New 
Jersey in which he may be arraigned, and he will receive the fuU 
benefit of it; or, relying on his right and privilège under that law, 
to be tried in Belgium, he may apply for a discharge from his prés- 
ent imprisonment on a writ of habeas corpus issued by the state court. 
On the construction we hâve given to the statute we bave not the 
power to order Wildenhus' discharge on this ground; and it is un- 
necessary, therefore, toreview the very able and instructive argument 
contained in the brief of his counsel on this branch of the case. It 
is enough to say that we can find no authority in the statute for this 
court to administer the law of nations in the présent proceeding. 

If, as contended, the aecused is in custody in violation of a treaty 
of the United States, then it would be the duty of the court to order 
his surrender. But is this contention sustained by the language or 
spirit of article 11 of the treaty of 1868 between the United States 
and B^lgium, which is in thèse words: 

"Consuls gênerai, consuls, vice-consuls, and consular agents shall hâve ex- 
clusive charge of the internai order of the tnerchant vessels of their nation, 
and shall alone take cognizance of différences which may arise, either at sea 
or in port,. between the captains, ofHcers, and crews, without exception, par- 
ticularly in référence to the adjustment of wages and the exécution of con- 
tracts. Neither the fédéral, state, nor municipal authorities or courts in the 
United States, nor any court or authority in Belgium, sliall, on any prétest, 
interfère in thèse différences." 

The entire purport of this article is too clear to admit of any doubt. 
The negotiators of the treaty never intended to confer, nor hâve they, 
by the most libéral and reasonable interprétation which can be given 
to it, conferred authority on their consuls to take cognizance of crimes 
»r)d offenses committed against the local laws of either country. The 
article contains the usual provisions for the settlement of such "dif- 
férences" as ordinarily arise between officers and crews in relation 
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to worlc and wages and discipline, which is inserted in nearly the same 
words in many of the treatiea between the United States and other 
commercial nations. The supposition that the phrase, "exclusive 
charge of the internai order of the merchant vessels," and the word 
"différences," were designed to embrace crimes, is excluded by what 
follows them; since, if sucb a meaning could be applied, then the 
courts of neither country can "on any pretext interfère," and the con- 
suls "shall alone take cognizance" of crimes committed, either at sea 
or in port, by and among the ofificers and crews of vessels belonging 
to their respective countries, provided always that "the peace and 
tranquility of the port" are not disturbed, and no wrong or injury is 
inflicted upon any person not belonging to the ship. It is conceded 
that Wildenhus' offense was committed within the territorial juris- 
diction of New Jersey, but it is insisted that underthe eircumstanees 
mentioned, and by force of the existing treaty, it becomes exclusively 
cognizable under the laws of Belgium. The consul does not claim 
the power to try him, but to sit merely as a committing magistrate. 
In reply to this it can be said that the treaty article makes no pro- 
vision for the création and organization of a consular court, nor does 
it even authorize the consul to act as a committing magistrate. 

The facts attending the commission of the alleged crime, for which 
Wildenhus is in custody, do not présent such a case as is contem- 
plated by the statute for the interférence of this court. The suit 
must therefore be dismissed for want of jurisdiction, and the prison- 
ers remanded. 



The Battler and another v. The Savannah.* 

{District Court, E. D. Pennsykania. November 9, 1886.) 

CoNTBACTS— Evidence. 

An alleged contract must be proved before it can be enforced. 

In Admiralty. 

Charles Gibbon, for libelants. 

Flanders d Pugh, for respondent. 

Butler, J. The libels are founded on contract; the libelanta 
alleging an engagement of their services, and a refusai to employ 
them when tendered. A careful examination of the testimony bas 
not satisfied me that such a contract existed. The respondent con- 
tracted with Capt. Dahl, of the Cynthia, to take her (the respond- 
ent) to Philadelphia, for a considération agreed upon, Capt. Dahl 
to find ail the necessary means at his own expense. There is noth- 
ing whatever in the testimony to justify a belief that the respondent 

*Keported by C. Berkeley Taylor, Esq., of the Philadelphia bar. 
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entered into any contract with the libelants, dîrectly or otherwise. 
The testimony of the master of the Savannah, on cross-examination, 
that Capt. Dabi was his "agent," might mislead, if considered with- 
out référence to his testimony in chief . Taken altogether, the state- 
ments of the witness show quite plainly that Capt. Dahl was not 
authorized to make contraets in the respondent's name, or on her 
behalf ; nor does it anywhere appear that he undertook to do so. 
This view of the faots renders other questions raised unimportant. 



The Belle Hooper.* 

ViBDEK V. The Belle Hoopeb. 

(District Court, E. D. Pmnsyloania. November 9, 1886.) 

PiiiOTS— Delawabe Statote of Aphil 5, 1881— Act of Congrbss of March 2, 
1837, (Rbv. St. U. 8. § 4336.) 

The actof congress conferring the privilège on maaters of vessels of select- 
ing pilote other than pilots of the state of Delaware does not eutitle them to 
refuse a Delaware pilot when they hâve no other. 

In Admiralty. 

Flanders é Pugk, for libelant. 

Henry K. Edmunds, for respondent. 

BuTLEB, 3. By the pilot act of Delaware (section 2, Amendments) 
it was the libelant's right to pilot the respondent out to sea. The 
act of congress conferring on the respondent the privilège of electing 
to take another, a Pennsylvania pilot, does not stand in the libelant's 
way. His right was subject to such privilège; but, inasmuch as 
the respondent did not avail himself of the privilège, the fédéral 
fltatute is unimportant in the case. 

A decree must be entered in the libelant's favor. 

*Eepoïted by 0. Berkeley Xaylor, Esq., oi the Philadelphia bar. 
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